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Preface 


The primary object of this treatise is to provide the practidoneri is lave 
with a statement of the general principles of the Indian law of contract under 
the Indian Contract Act, 1872, and with discussions of the many controversial 
points in this branch of the law, on the basis of decided cases. This task on 
the part of the author has in a large number of cases led him to differ from 
the most distinguished judges, jurists, and text-writers of the country as well 
as of England. In this task, the author obviously cannot claim that he is 
right in all, or nearly all, cases and, therefore, to begin with, has to place 
himself at the disposal of the learned members of the Bar, the learned judges 
of the Hon’blc the High Courts of the several States and those of the 
Supreme Court of the land, for an eventual evaluation by them of his views 
as expressed in the present treatise. The author has relied more on decided 
cases than on academic dissertations as appearing in the several legal journals. 
Most of the leading cases have, however, been gathered by him from the 
forties, and they will thus serve as a reliable guide on the topics covered. The 
Indian decisions as well as the English have been exhaustively noted under 
the respective Sections of the Indian Contract Act, 1872, and under the 
respective heads. In his zeal in picking up judicial decisions, the author 
may sometimes be found to have been guilty of repetition. Utility to the 
practitioner may perhaps be the only excuse for such repetition. An histori- 
cal background of the Indian Contract Act, 1872, has been given with a view 
to acquainting the reader with what had gone before the present Act came 
into force on the 1st day of September, 1872. The operativeness of the 
English law in India in the last three hundred years as well as at present has 
also been discussed in the course of the treatise. 

While making an attempt to render the text readable, the author has given 
an explanatory treatment to all the important concepts in the law of contract 
and has spared no pains in his exploiting the sources in order to enable the 
advanced student of the law of contract in India to have in two volumes all 
that he probably requires for a mastery over his subject. American case law 
has been avoided as far as it could be. An analytical and organic approach 
to the subject did not allow the presentation of any ill-assorted digest of the 
case law on a global scale. Any haphazard dabbling in American case law did 
not either appear permissible. The House of Lords, the Judicial Uommittee 
of Her Majesty’s Privy Council exercising its juri^iction beyond the seas, 
and the Supreme Court of India appeared adequate as the sources of the law, 
in addition to the provisions of the Indian Contract Act, 1872, itself. 

The author has specially benefited from Cheshire and Fifoot, law'qfCim* 
tract, 5th edition, 1960, and 6th edition, 1964 ; Hanbury, Modem 
8th edition, 1962 ; and Bewstead an Agency, 12th edition, 1939. The pat^n of 
the efidor clasneal texts of the En^ish law contract lias not been followed, 
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and the present treatise has been confined mostly to the leading cases on| 
the subject, and this treatment will render it, it is considered, more useful for ' 
everyday practice of the law. Various other sources have, however, been ) 
occasionally made use of in course of the treatise. ^ 

The author has examined the several recommendations as well as the 
omissions made by the Setalvad Commission for the proposed amendments of 
the Indian Contract Act, 1872. The attention of the Ministry of Law 
(Legislative), Government of India, and of the Parliament will be drawn for 
the favour of their perusal of this examination by the author before any 
revision of the law of contract is undertaken by the competent authorities. It 
will be noted in this connection that the author did not discuss those provi- 
sions of the recommendations of the Indian Law Commission that seek to 
incorporate in the Indian Contract Act, 1872, as statutory provisions, the 
modern case law on the points covered. 'I’he Proposals as shown in the form 
of draft amendments in Appendices 1 and II to the Thirteenth Report of the. 
Commission have, however, been reproduced as Appendix I to the second 
volume of the present text. The Sale of Goods Act, 1930, as amended by 
Act 33 of 19o3. and the Spedhc Relief Act, 1903, have also been inserted 
respectively as Appendices II and III to tin* said volume for convenience of 
reference to the said two Acts. 

The author is grateful to Shri S. C, Majumdar, advocate, Supreme Court 
of India, New Delhi, for his giving to the author consultations while the 
typescript was in its preparation. Di, II. N. Sanyal, the late Solicitor- 
General of India, did much to encourage the autlior to write this treatise, and 
he greatly appreciates the kindness and forbearance shown to him by the said 
late learned Solicitor-General in discussing with him points of law and the 
advisability of the inclusion or c-xi lusioii of much of the material collected 
for the text. 


Atul Chandra Patra 


V olume II will cover coinmciiiaries on Sections 68-238 and include three 
Appendices giving the text of the proposals made by the Law Comnustion for the 
amendment of the Indian Contract Act, 1872 (Thirteenth Report) j the text of 
The Sale of Goods Act, 1930 ; and the text of the Specific Relief Act, 1963. A 
full Tabic of Gases will be given at the end of the second volume. 
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[25lh April, 1872] 

Whereas it is expedient to define and amend certain parts of the 
Preamble. law relating to contracts; 

It is hereby enacted as follows; 

I'Rbl.IMlNARY 


1. Short title. — This Act may be called the Indian Contract 
Act, 1872. 

It extends to the whole of India -[except the State of Jammu and 
Kashmiri; and it shall come into force on the 

Kxtent. Clomrnciicc- 

rneiit, first day of oeptember, loll. 


1. For the Statement oi‘ Objects and Reasons for the Itill which was based on a report 
of Her Majesty's Gomnussioners appointed to prepare a body of substantive law for India, 
dated 6th July, 1866, sec Gazelle of India, \M1 , Extraordinary, p, 34 ; for the Report of tbji 
Select Committee, see ibid., Extraordiiiaiy, dated 28ih Marcli, 1872 ; for discussions in Council 
itccibid., 1867, Supplement, p. 1061;r/;/V., 1871, p. 313, and ibij., 1872, p. 527. lathis 
almost verbaltm rcpiiiit of tln^ Indian Contract Act, 1872, the marginal notes as appearing in 
the MinisUy of Law', Government of India, version (March, 11)63), have been followed, 
while inside tlic text they have been piiritcd as they first appealed in the Gazette vj India 
in 1872. 

'fhe Chapters and Sections of the Transfer of Property Act, 1882 (4 of 1882), which relate 
to contracts are, in places in which that Act is in force, to be taken as part of this Act — m 
Act 4 of 1882, s. 4. 

This Ad has been extended to Bcrai by the Bcrar Laws Act, I DU (4 of 1941) and has 
been deehired to be in foiec in — 

the Sontlial Parganas— the Sontlial Parganas Settlement Regulation (3 of 1872), s. 3, 
as amended b> the Sonthal Parganas Justice and Laws Regulation, 1899 (3 of 1899), 8. 3. 

Panth Piploda — see the I’anlh Piploda Laws Regulation, 1929 (1 of 1929), s. 2. 

It has been declared, by lujtification under S. 3 (a) of the Scheduled Districts Act, 1874 
(H of 1874), to be in fuicc in — 

the Tarai of the Province of Agra -see Gazette of India, 1876, Pt. I, p. 505 ; 

the Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhalbhutn and the 
Kolhaii in the District of Singbhum--rw Gazette of India, 1881, Pt. I, p. 504. The District 
of Lohardaga included at this time tlic present District of Palainau which was separated in 
1894. The District of Lohardaga is now called the Ranchi District— jrc Calcutta Gazette, 
1899, Pt, 1, p. 44. 

It has been anicmlcd inC.T. by C.P. Act I of 1915 and in C. P. and Bcrar by C.P. and 
Berar Act 15 of 1938. 

2. Subs, by Act 3 of 1951, s. 3 and Sch., for “except Part B States.*’ 
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* Nothing herein contained shall affect the provisions of 
any Statute, Act, or Regulation not hereby ex- 
pressly repealed, nor any usage or custom of 
trade, nor any incident of any contract, not inconsistent with the 
provisions of this Act. 

2* Interpretation-clause. — In this Act the following words and expres- 
sions arc used in the following senses, unless a contrary inlemion appears 
from the context : 

(a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to 
such act or abstinence, he is said to make a proposal ; 

{h) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted. A proposal, when accepted, be- 
comes a promise ; 

(r) I'lie person making the proposal is called the ‘‘promisor,” and the per- 
son accepting the proposal is called the “promisee”; 

{(1) When, at the desire of the promisor, tiic promisee or any other person 
Ixas done or abstained from doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such act or abstinence or promise 
is called a consideration for the promise ; 

(e) Every promise and every set of promises, forming the consideration for 
each other, is an agreement ; 

(/) Promises which form the consideration or part of the consideration for 
each other, are called reciprocal promises ; 

(") An agreement, not enforceable by law is said to be void; 

(/iy An agreement enforceable by law is a contract; 

(i) An agreement which is enforceable by law at the option of one or 
more of the parties thereto, but not at the option of the other or others, is a 
voidable contract ; 

(j) A contract which ceases to be enforceable by law becomes void when 
it ceases to be enforceable. 

1 , T'lic words “T’tic ciuctmcnls mentioned in tlic Schedule hereto arc repealed to the 
extent specified in tlic liurd column thereof ; but’’ rep. by Act 10 of 1914, s. 3 and Sch. IL 



CHAPTER I 


01’ nili UOMMUNICJATION, ACCEPTANCE AND REVOCATION OP PROPOSALS 

3. Communication, acceptance and revocation of proposals. — The 

communication of proposal;s, the acceptance of proposals, and tlic revocation 
of proposals and acceptances, respectively, are deemed to be made by any act 
or omission of tlie parly proposing, accepting or revoking, by which he in- 
tends to coinmiinicalc such proposal, acceptance or revocation, or which has 
tlie effect of communicating it. 

4. Communication when complete. — The communication of a proposal 
is complete, when h comes to the knowledge of the person to whom it is 
made. 

The communication of an acceptance is complete — 

as against the proposer, when it is pul in a course of transmission to him. 
so as to ])c out of the power of the acceptor; 

as against the acceptor, when it comes to the knowledge of the proposer, 
Tlie communication of a revocation is complete, — 

as against the person who makes it, when it is put into a course of transmis- 
sion to the person to whom it is made, so as to be out of the power of the 
person who makes it ; 

as against the person to whom it is made, when it comes to his knowledge. 

lUmhation.* 

(//) A pjoposcs, b> Irtlcr, to sell a Jiouse (o /iat a certain price. 

'Vlic comnninicatiuii of the proposal is cotnplelc wlicn B receives ihc letter. 

{b) B a< cepts /I’s proposal by a letter sent by post. 

The corninunicati(»n of the acceptance is complete 
as against .4, when the lettci is posted ; 
as against /I, wlien the letter is rt reived by A, 

(c) A revokes bis proposal by telegiam. 

I’he revocation is complete as against A wlieii the telegram is despatched. It is complete 
as against li when B receives it. 

B revokes his acceptance by telegram. B's, revocation is complete as against B when the 
iclegram is despateliccl, and as against A when it reaches him. 

5. Revocation of proposals and acceptances. — A proposal may be 
revoked at any time liefore the communication of ils acceptance is complete 
as againsl the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of 
the acceptance is complete as against tlic acceptor, but not afterwards. 

llluilraiion 

A proposes, by a letter sent b> post, to sell his house to B, 
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S accepts the proposal by a letter sent by post. 

A may revohe his proposal at any time before or at the moment when B posts his letter of 
acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter commu- 
nicating it reaches A, but not afterwards. 

6. Revocation how made. — A proposal is revoked^ 

(1) by the commiinicaiion of notice of revocation by the proposer to the 
other party ; 

(2) by the lapse of the time prescribed in such proposal for its acceptance, 
or, if no time is so prescribed, by (he lapse of a reasonable time, without 
communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to accep- 
tance ; or 

(4) by the death or insanity of the proposer, if the fact of hi.s death or 
insanity comes to the knowledg^e of the acceptor before acceptance, 

7. Acceptance must be absolute. — In order to convert a proposal into 
a promise, the acceptance must — 

fl) be absolute and unqualified; 

(2) be expressed in some usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. If the proposal pres- 
cribes a manner in wliich it is to be accepted, and the acceptance is not made 
in such manner, the proposer may, within a reasonable time after the accep- 
tance is communicated to him, insist that liis proposal shall be accepted in 
the prescribed manner, and not otherwise ; but, if he fails to do so, he accepts 
the acceptance. 

8. Acceptance by performing conditions, or receiving considera* 
tion. — Performance of the conditions of a proposal, or the acceptance of 
any consideration for a reciprocal promise which may be offered with a pro- 
posal, is an acceptance of tlie proposal. 

9. Promises, express and implied. — In so ftir as the proposal or accep- 
tance of any promise is made in words, the promise is said to be express. In so 
far as such proposal or acceptance is made otlierwise than in words, the pro- 
mise is said to be implied. 



CHAPTER n 


OF CONTRACTS, VOIDABLE CONTRACTS, AND VOID AGREEMENTS 


10. What agreements are contracts. — All agreements are contracts if 
they are made by the free consent of parties competent to contract, for a law- 
ful consideration and with a lawful object, and are not hereby expressly 
declared to be void* 

Nothing herein contained shall affect any law in force in '[India], and not 
hereby expressly repealed, by whicli any contract is required to be made in 
writing* or in the presence of witnesses, or any law relating to the registration 
of documents. 

11. Who are competent to contract. — Every person is competent to 
contract who is of the age of majority according to the law to which he is 
subject*, and who is of sound mind, and is not disqualified from contracting 
by any law to which he is subject. 

12. What is a sound mind for the purposes of contracting. — A 

person is said to be of sound mind for the purpose of making a contract if, 
at the time when he makes it, lie is capable of understanding it and of form- 
ing a rational judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound 
mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, 
may not make a contract when he is of unsound mind. 

Ulmlraiiom 

{a) A patif*nt in a lunatic asylum, who is at intervals of sound mind, may contract during 
those intervals. 

(If) A sane man, who is delirious from fever or who is so drunk that he cannot understand 
the terms of a contract, or form a rational judgment as to its cffccl on his interests, cannot 
contract whilst such delirium or drunkenness lasts, 

13. ‘‘Consent*’ defined. — Twe or more persons are said to consent 
when they agree upon the same thing in the same sense. 

14. “Free consent” defined. — Consent is said to be free when it is not 
caused by— 


1. Subs, by Act 3 of 1951, s. 3 and bch., for ‘‘Part A States and Part C States** which 
had been subs, by the A.O. 1950 for “the Provinces.** 

2. See, «.g., S. 25, infra ; the Copyright Act, 1957, S. 19; the Apprentices Act, 1961 ; the 

. c ® *»np<“«al Bank of India Act, 1920, S. 21 ; the Companies 

A«, i956,vSs. 12, 30, 46 and 109; the Mercltant Shipping Act, 1958, Part V; the Trade 
and Machandise Marks Act, 1958, Ch. U ; and the Marine Insurance Act, 1963, Ss, 24<26. 

■ 3^ •Swihe Indian Majority Act, 1875. 
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(1) coercion, as defined in Section 15, or 

(2) undue influence^ as defined in Section 16, or 

(3) fraud, as defined in Section 17, or 

(4) misrepresentation, as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 22, 

Consent is said, to be so caused when it would not have been given but for 

the existence of such coercion, undue influence, fraud, misrepresentation or 
mistake. 

15. ‘^Coercion” defined. — ^‘Cocrcion*^ is the committing, or threatening 
to commit, any act forbidden by the Indian Penal Code, or the unlawful 
detaining, or threatening to detain, any property, to the prejudice of any 
person whatever, with the intention of causing any person to enter into an 
agreement. 

Explanation* — It is immaterial whether the Indian Penal Code is or is not 
in force in the place where the coercion is employed. 

Illustration 

A, on board an English ship on the high seas, causes B to enter into an agreement by an 
act amounting to criminal intimidation under the Indian Penal CiOde. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an ofTcncc by the law of England, and 
although Section 506 of the Indian Penal Code was not in force at the time when or place 
where the act was done. 

16. ^ <^Undue influence’’ defined. — (I) A contract is said to be induced 
by ‘^undue influence” where the relations subsisting between the parties are 
such that one of the parties is in a position to dominate the will of the other 
and uses that position to obtain an unfair advantage ov^er the other, 

(2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of 
another — 

(a) where he holds a real or apparent authority over the other, or where 
he stands in a fiduciary relation to the other ; or 

(b) where he makes a contract with a person whose mental capacity is 
temporarily or permanently affected by reason of. age, illness, or mental or 
bodily distress. 

(3) Where a person who is in a position to dominate the will of another, 
enters into a contract with him, and the transaction appears, on the face of 
it or on the evidence adduced, to be unconscionable, the burden of proving 
that such cotitract was not induced by undue influence shall He upon the 
persem in a pewition to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of Section 11 1 of t|ie 
Indian Evidence Act, 1872, 


h fiubs. by Act 6 of 1^, S. 2, for the original 8, 16. 
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Illusiraiions 


{(i) A having advanced money to his son, B, during his minority, upon B's coming ot age 
obtains, by misuse of parental influence, a bond from B for a greater amount than the sum 
due in respect of tlie advance. A cmpl<>ys undue influence. 

(/i) A, a man enfeebled by disease or age, is induced, by B’.s influence over him as his 
niedical allendant, to agree to pay B an unreasonable sum for his professional services, B 
employs undue influence. 

(r; /I, being in debt to 15, the money-lender of Ids village, contracts a fresh loan on terms 
which appear to be unconscionable, it lies on B to prove that the contiact was not Induced 
by undue influence. 

{(i) A applies to a banker for a loan at a time wh(‘n there is stringency in the money 
market. Thi* banker declines to make the loan except at an unusually high rate of interest. 
A accepts the loan on these terms. This is a transaction in the ordinary course of business, 
and the contract is not induced h\ undue influence. 


17. ««Fraud” defined*— ‘‘Fraud” means and includes any of ihc follow- 
ing acts committed l)y a parly to a contract, or with his connivance, or by 
his agent, ^ with intent to deceive another party thereto or his agent, or to in- 
duce him to enter into the contract : 

(1) The suggestion, as a fad, of that wliicli is not true, by one who does 
not believe it to be true: 

(2) The active concealment of a fad by one having knowledge or belief of 
tlic fad ; 

(3) A promise made without anv intention of performing it: 

(A) Any other act fitted to deceive; 

(5) Any such act or omission as the law .specially declares to be fraudulent. 

Explanation . — Mere silence as to faeis likely to affect the willingness of a 
person to enter into a contract is not fraud, unh‘ss llie circumstances of the 
ease are such that, regard being had to them, it is the duty of the person 
keeping silence to speak, “ or unless his silence is, in itself, equivalent to 
speech. 


Illtishafwns 

{a) A sflls, by auction, to ii, a Iiorsc which A know.s to b«’ unsound. /I says nothing to H 
about the horse’s unsoundnrss. '1 his is not fraud in A. 

ih) daughter and has just conic of age. Here, the relation between the parties 

would make it A's duty to tell B if the lioisc is unsound. 

(c) B says to A ‘Tf you do not deny it. I shall assume* that the horse is sound.** A 
says nothing. Here, A'i silence is equivalent to speech. 

(d} A and B, being trad(*rs, enter upon a contract. A has private information of a change 
in prices which would affect B\s willingness to proceed with the contract. A is not bound to 
inform B. 

18« ‘^Misrefiresentatioti’’ defined.- '“Misrepresentation” means and 
includes — 


I, or. S. 238,iw/re7. 
2* See S. 1 43, infra. 
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(1) the positive assertion, in a manner not warranted by the information 
of the person making it, of that which is not true, though he believes it to be 
true; 

(2) any breach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming under him, by 
misleading another to his prejudice, or to the prejudice of any one claiming 
under him ; 

(3) causing, however innocently, a party to an agreement, to make a 
mistake as to the substance of the thing which is the subject of the agrees 
ment. 

19. Voidability of agreements without free consent. — When consent 
to an agreement is caused by coercion^* * *, fraud or misrepresentation, 

the agreement is a contract voidable at the option of the party whose consent 
was so caused. 

A party to a contract, whose consent was caused by fraud or misrepresenta- 
tion, may, if lie thinks fit, insist that the contract shall be performed,' and 
that he shall be put in the position in which he would have been if the re- 
presentations made had been true. 

Exception. — If sucli consent was caused by misrepresentation or by silence, 
fraudulent within the meaning of Section 17, the contract, nevertheless, is 
not voidable, if the party whose consent was so caused had the means of 
discovering the truth with ordinary diligence. 

Explanation* — A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud was practised, or to whom 
stich misrepresentation was made, does not render a contract voidable. 

Illustrations 

(fl) Ay intending to deceive B falsely represents that five hundred maunds of indigo arc 
made annually at factory, and thereby induces B to buy the factory. The contract is 
voidable at the option of B, 

(b) Af by a misrepresentation, leads B erroneously to believe that five hundred maunds of 
indigo arc made annually at A^i factory. B examines the accounts of the factory, which 
show that only four hundred maunds of indigo have been made. After this B buys the 
factory. The contract is not voidable on account of A*s misrepresentation. 

(c) A fraudulently informs B that A*s estate is free from encumbrance. B thereupon buys 
the estate. The estate is subject to a mortgage. B may cither avoid the contract, or may 
insist on its being carried out and the mortgage-debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts means to conceal, and 
does conceal, the existence of the ore from A. Through A^s ignorance, B is enabled to buy 
the estate at an under-value. The contract is voidable at the option of A, 

(#) A is entitled to succeed to an estate at the death of B. B dies. C, having received 
intelligence of death, prevents the intelligence reaching d, and thus induces A to sell him 
his interest in the estate. The sale is voidable at the option of A. 

*19A. Powtsr to set aside contract indneed by undue inSuence.-^ 

When consent to an agreement is caused by undue influence, the agreemei^t ' 

1. The words *‘undue influence” rep. by Act 6 of 1899, S. 3. 

2. liu. by Act 6 of 1899,5. 3. 
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is a coiiti ac.i voidable at the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party who 
was entitled to avoid it has received any benefit thereunder, upon such terras 
and conditions as to the Court may seem just. 

Illustrations 

(a) A*9 son lias forged 7i*s name to a promissory note. /?, under threat of prosecuting A*n 
son, obtains a bond from A for the amount of the forged note. If B sues on this bond, the 
court Tria> set the )iond aside, 

(b) .'I, a money-lender, advances Rs. 100 to /i, an agriculturist, and, by undue influence, 
indut’cs B to execute a bond for Rs, 200 with interest at 6 per cent, per rnontli. The Court 
may set the bond aside, ordering B to repay the Rs. 100 with such interest as may seem 
just, 

20. Agreement void where both parties are under mistake as to 
matter of fact.-- Where both the parties to an agreement arc under a mis- 
take as to a matter of fact essential to the agreement, the agreement is void. 

Explanation , — An erroneous opinion as to the value of the thing which forms 
the subject-matter of the agreement, is not to be deemed a mistake as to a 
matter of fact. 

Illustration 

(a) A agrees to sell to B a specific cargo of goods supposed to be on its way from England 
to Bombay, It turns out that, before the day of the bargain, the ship conveying the cargo 
had been cast away and the goods lost. Neither party was aware of these facts. The agree- 
ment is void. 

{b) A agiecs to buy fioiii B a reriaiu horse. It turns out that the liorse was dead at the 
time of the bargain, though neither party was aware of the fact. 'I'he agreement is void. 

(r) A, being entitled to an csCaie for tlie life of B, agree.s to sell it to (J, B was dead at the 
time of the agreement, but boili parlie.s wrue ignorant of the fact. Tire agreement is void. 

21. Effect of mistakes as to law. — A contract is not voidable because 
it WHS caused by a mistake as t(» any law in force in ^ [India] ; but a mistake 
as to a law not in force in India] has the same effect as a mistake of fact. 

2* >|( « Hi Xi 


Illustration 

A and B make a contract gr ounded on the erroneous belief that a particular debt is 
barred by the Indian Lawof Limitation ; the contract is not voidable. 

Xc Xe « X( 

22. Contract caused by mistake of one party as to matter of 
fact. — contract is not voidable merely because it was caused by dne of the 
parties to it being under a mistake as to a matter of fact. 

1. The oriRinal words “British India” have successively been amended by the A.0. 1948 
•nd'the A.O. 1950 to read as above. 

2. Para. 2, ins. by the A.O. 1937, omitted by the A. O. 1950. 

3. The second Illustration to S. 21 rep. by Act 24 of 1917, S. 3 and Sch. 11. 
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23* What contideratioiiB and objacts ara lawfal» and what not* — 

The consideration or object of an agreement is lawful, unless — 
it is forbidden by 1 aw^ ; or 

is of such a nature that, if permitted, it would defeat the provisions 
of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or property of another; or 
the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said 
to be unlawful. Every agreement of which the object or consideration is 
unlawful, is void. 

Illustrations 

[a) A agrees to sell his house to B for 10,000 rupees. Here B*s promise to pay the sum 
of 10,000 rupees is the consideration for A's promise to sell the house, and promise to sell 
the house is the consideration for B’s promise to pay the 10,000 rupees. These are lawful 
considerations. 

(ir) A promises to pay B 1 ,000 rupees at the end of six months if C, who owes that sum 
to 5 fails to pay it. .0 promises to grant time to C accordingly. Here, the promise of each 
party is the consideration for the piomisc of the other party, and they arc lawful considera- 
tions. 

(c) A promises, for a certain sum paid to him by B, to make good to B the value of his 
ship if it is wrecked on a certain voyage. Here, A*s promise is the consideration for B*s 
payment, and B's payment is the consideration for A*s promise, and these arc lawful consi- 
derations. 

(</) A promises to maintain B's child, and B promises to pay A 1,000 rupees yearly for 
the purpose. Here, the promise of each party is the consideration for the promise of the 
other party. They arc lawful considerations. 

(e) A, B and C enter into an agreement for the division among them of gains acquired, 
or to be acquired, by them by fraud. The agreement is void, as its object is unlawful. 

^ (/) promises to obtain for B an employment in the public service, and B promises to 
pay 1,000 rupees to A. The agreement is void, as the consideration for it is unlawful. 

(/») At being agent for a landed proprietor, agrees for money, without the knowledge of 
his principal, to obtain for B a lease of land belonging to his principal. The agreement 
between A and B is void, as it implies a fraud by concealment, by A^ on his principaL 
^ (A) A promises B to drop a prosecution which he has instituted against B for robbery and 
B promises to restore the value of the things taken. The agreement is void, as its object is 
unlawful. 

(i) A*^ estate is sold for arrears of revenue under the provisions of an Act of the Legislature 
by which the defaulter is prohibited from purchasing the estate, upon an understanding 
with A, becomes the purchaser, and agrees to convey the estate to A upon receiving from 
him the price which B has paid. The agreement is void, as it renders the transaction, in 
effect, a purchase by the defaulter, and would so defeat the object of the law. 

(j) At who is B’s mukhtar, promises to exercise his influence, as such, with B in favour 
of C, and C promises to pay 1,000 rupees to The agreement is void because it it 
immoral. 

Qt) A agrees to let her daughter on hire to B for concubinage. The agreement is vpid 
because it is immoral, though the letting may not be punishable under the Indian Penal* 
Code. 


1. Sh St. 26, 27, 28 aqd 30, 
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V4>id Agremtnts 

24* Agreements void, if considerations and objects unlawflil in 
part. — It* any part of it single consideration for one or more objects, or any 
one or any part of any one of several considerations for a single object, is 
unlawful, the agreenient is void. 

Ilfustration 

A promisrs to »ui)crintend on behalf of B, a Irgal manufacture of indigo, and sn 
illegal traflic in other articles. B promises to pay to A a salary of 10,000 rupees a year. The 
agreement is void, the object of A's promise, and the consideration for B*s promise, being in 
part unlawful. 

25. Agreement without consideration, void, unless. — An agreement 
made without consideration is void, unless — 

It is in writing and registered. — (1) it is expressed in writing and 
registered under the law for the time being in force for the registration of 
^[documents], and is made on account of natural love and affection between 
parties standing in a near relation to each other; or unless 

Or is a promise to compensate for something done. — (2) it is a pro- 
mise to compensate, wholly or in part, a person who has already voluntarily 
done something for the promisor, or something which the promisor was 
legally compellable to do ; or unless 

Or is a promise to pay a debt barred by limitation law. — (3) it is a 

promise, made in writing and signed by the person to be charged therewith, 
or by his agent generally or specially authorized in that behalf, to pay 
wholly or in part a debt of which the creditor might have enforced payment 
but for the law for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation 1. — Nothing in this Section shall affect (he validity, as between 
the donor and donee, of any gift actually made. 

Explanation 2. — An agreement to which the consent of the promisor is 
freely given is not void merely because the consideration is inadequate ; but 
the inadequacy of the consideration may be taken into account by the Court 
in determining the question whether the consent of the promisor was freely 
given. 

Illustrations 

(fl) A proTuism, for no consideration, to )[;ivc to B Rs. l,OO0. This is a void agreement. 

(i) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A puts his 
promise to B into writing and registers it. This is a contract. 

(c) A finds B's purse and gives it to him. B promises to give A Rs, 50. This is a con- 
tract, 

{d) A supports ^’s infant son. B promises to pay .4*s expenses in so doing. This is a 
contract, 

(e) A owes B Rs. 1 ,000, but the debt is barred by the Limitation Act. A signs a written 
promise to pay B Rs. 500 on account of the debt. This is a contract. 


1. Subs, by Act 12 of 1891, S. 2 and Sch. II, Pt. I, for ^'assurances*'. 
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(/) A aj$ree$ to sell a horse worth Ks. 1,000 for Rs. 10. consent to the agreement was 
freely given. The agreement is a contract notwithstanding the inadeqqacy of the consi- 
deration. 

(g) A agrees to .sell a horse worth Rs. 1,000 for Rs. 10. A denies that his consent was 
freely given. 

I'he inadequacy of the consideration is a fact which the Court should take into account 
in considering whether or not il's consent was freely given. 

26. Agreement in restraint of marriage, void* — Every agreement in 
restraint of the marriage of any person, other than a minor, is void. 

27. Agreement in restraint of trade, void. — Every agreement by 
which any one is re.strained from exercising a lawful profession, trade or 
bussincss of any kind, is to that extent void. 

Saving of agreement not to carry on business of which goodwill 
is sold. — Exception /. — One who sells the goodwill of a business may agree 
with the buyer to refrain from carrying on a similar business, within speci- 
fied local limits, so long as the buyer, or any person deriving title to the 
goodwill from him, carries on a like l)usiucss therein, provided that such 
limits appear to the Clourt reasonable, regard being had to the nature of 
the business. 

* * ♦ ★ ♦ 

28. Agreement in restraint of legal proceedings, void. — Every 
agreement, by wliicii any party thereto is restricted absolutely from enforcing 
liis rights under or in respect of any contract, by the usual legal proceedings 
in ilie ordinary tribunals, or which limits the time within which he may thus 
enforce his rights, is void to that extent. 

Saving of contract to refer to arbitration dispute that may arise. 

Exciption /. — This Section shall not render illegal a contract, by which two 
or more persons agree that any di.spute w'hich may arise between them in 
respect of any subject or class of subjects shall be referred to arbitration, aiul 
that only the amount awarded in sucli arbitration shall be recoverable in res- 
pect of the dispute so referred. 

*Suits barred by such contracts. — When such a contract has been made^ a 
suit may be brought for i ts specif c performance ; and if a suity other than for such 
specific performance^ or for the recovery of the amount so awarded^ is brought by one 
party to such contract against any other such party y in respat of any subject which they 
have so agreed to refers the existence of suck contract shall be a bar to the suit. 

Saving of contract to refer qiuestions that have already arisen. — 

Exception 2 , — Nor shall this Section render illegal any contract in writing, by 

1. Exceptions 2 and 3 rep. by Act 9 of 1932, S. 73 and Sch. II. 

2. This second clause of Exception 1 to S. 28 was repealed by Act I of 1877, S. 2 and Sch. 
The clause was, however, in force in certain Scheduled Districts to which the Specific Relief 
Act, 1877, did not apply. The said Act of 1877 has, however, been repealed and replaced 
with effect from 1 March, 1^64, by the Specific Relief Act^ 1963, which extends to the whole 
of India except the State of Jammu and Kashmir 
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which two or more persons agree to refer to arbitration any question between 
them which has already arisen, or affect any provision of any law in foirce 
for the time being as to references to arbitration.^ 

29. Agreements void for uncertainty. — Agreements, the meaning of 
which is not certain, or capable of being made certain, arc void* 

Illustrations 

(a) A agrees to sell to B ''a hundred tons of There is nothing whatever to show 

what kind of oil was intended. The agreement is void for uncertainty. 

(b) A agrees to sell to B one Imndrcd tons of oil of a spcciBed description, known as an 
article of commerce. There is no uncertainty here to make the agreement void. 

(c) A, who is a dealer in coconut-oil only, agrees to sell to B '‘one hundered tons of oil’*. 
The nature of i4’*s trade affords an indication of the meaning of the words, and A has enter- 
ed into a contract for the sale of one hundred tons of coconut-oil. 

(d) A agrees to sell to B “all the grain in my granary at Rarnnagar'*. There is no uncer- 
tainty here to make the agreement void. 

(«) A agrees to sell to B “one thousand niaunds of rice at a price to be fixed by As 
the price is capable of being made certain, there is no uncertainty here to make the agree- 
ment void. 

(/) A agrees to sell to B “my white horse for rupees five hundred or rupees one thou- 
sand^\ There is nothing to show which of the two prices was to be given. The agreement 
is void, 

30. Agreements by way of wager, void. — Agreements by way of wager 
arc void ; and no suit shall be brought for recovering anything alleged lo be 
won on any wager, or entrusted to any person to abide the result of any 
game or other uncertain event on which any wager is made. 

Exception in favour of certain prizes for horse-racing. — This Section 
shall not be deemed to render unlawful a subscription or contribution, or 
agreement to subscribe or contribute, made or entered into for or toward 
any plate, prize or sum of money, of the value or amount of five hundred 
rupees or upwards, to be awarded to the winner or winners of any horse- 
race. 

Section 294 A of the Indian Penal Code not affected.— Nothing in 
this Section shall be deemed to legalize any transaction connected with horse- 
racing, to which the provisions of Section 294 A of the Indian Penal Code 
apply. 


1, Cf. the Arbitration Act, 1940 (10 of 1940) and the Companies Act, 1956, S. 389, 
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OF CONTINGENT CONTRACTS 

31. '^Contingent contract’’ defined.— A “coiiliugcnt contract” is a con- 
tract to do or not to do something, if some event, collateral to such contract, 
docs or docs not happen. 

lllmUatm 

A contracts to pay B Rs. 10,000 il'B’s house is burnt. I’liis is a contingent contract, 

32. Enforcement of contracts contingent on an event happening.— 

Contingent contracts to do or not to do anything if an uncertain future event 
happens, cannot be enforced by law unless and until that event has hap- 
pened. 

If the event becomes impossible, such contracts become void. 

lUuslratiims 

(a) A makes a contract with B to buy B’s horse if A survives C. Tliis contract cannot 
be enforced by law unless and until C dies in A’$ life-time. 

(h) A makes a contract with B to s(‘ll a horse to at a specified price, if C, to whom the 
horse has been offered, refuses to buy him. The contract cannot be enforced by law unless 
and until C refuses to buy the horse. 

(r) A cf)ntracts to pay B a svmi of money when B marries C. C dies without being 
married to B, The contract becomes void, 

33. Enforcement of contracts contingent on an event not happen- 
ing.*— Coniiiigcnt contracts to do or not to do anything if an uncertain 
future event does not happen, can be enforced when tlic happening of that 
event becomes impossible, and not before. 

llluiUation 

A agrees to pay B a sum of money if a certain ship docs not return. riK* ship is sunk. 
The contract can be enforced when the sliip sinks, 

34. When event on which contract is contingent to be deemed 
impossible, if it is the future conduct of a living person. — If the 

future event on which a contract is contingent is the way in which a person 
will act at an uaspccificd time, the event shall be considered to become 
impossible when such person docs anything whicli renders it impossible that 
he should so act within any delinitc lime, or otherwise than under further 
contingencies. 

lllusttalioji 

A agrees to pay B a sum of aioncy if B marries (7. 

C marries D» 'f he marriage of B to C must uow he considered impossible, although it » 
possible that D may die, and tliat C may afterwards marry B, 

35. When contracts become void, whidh are contingent on hap- 
pening of ipecified event within fixed time.— Contingent contracts to do 
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or not to do anything if a specified uncertain event happens within a fixed 
time, become void if, at the expiration of the time fixed, such event has not 
happened, or if, before the time fixed, such event becomes impossible. 

When contracts miay be enforced, which are contingent on speci» 
fied event not happening within fixed time. — Contingent contracts to 
do or not to do anything, if a specified uncertain event does not happen 
within a fixed time, may be enforced by law when the time fixed has expired 
and such event has not happened, or, before the time fixed has expired, if 
it becomes certain that such event will not happen. 

Illustrations 

(a) A promises to pay B a sum of money if a certain ship returns within a year. The con- 
tract may be enforced if the ship returns within the year ; and becomes void if the ship is 
burnt within the year. 

{h) A promises to pay B a sum of money if a certain ship does not return within a year. 
The contract may be enforced if the ship does not return within the year, or is burnt within 
the year. 

36. Agreements contingent on impossible events, void. — Contingent 
agreements to do or not to do anything, if an impossible event happens, are 
void, whether the impossibility of the event is known or not to the parties to 
the agreement at the time when it is made. 

Illustrations 

(a) .d agrees to pay 1,000 rupees if two straight lines .should enclose a space. The 
agreement is void. 

(/>) A agrees to pay B 1 ,000 rupees if B will marry A*s daughter to C. C was dead at the 
time of the agreement. The agreement is void. 



CHAPTER IV 

OF THE PERFORMANCE OF CONTRACTS 

Contracts which must be Performed 

31. Obligation of parties to contracts. — The parties to a contract 
must cither perform, or offer to perform, their respective promises, unless 
such performance is dispensed with or excused under the provisions of this 
Act, or of any other law. 

Promises bind the representatives of the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears from 
the contract. 

IlluUrations 

(a) A promises to deliver goods to B on & certain day on payment of R$* 1,000. A dici 
before that day. representatives are bound to deliver the goods to and R is bound 
to pay the Rs. 1,000 to ^4*5 representatives. 

(^) A promises to paint a picture for B by a certain day, at a certain price. A dies before 
the day. The contract cannot be enforced cither by representatives or by B, 

38. Effect of refusal to accept offer of performance. — Where a pro- 
misor has made an offer of performance to the promisee, and the offer has 
nol been accepted, the promisor is not responsible for iion-perfonnancc, nor 
does he thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions : 

(/) It must be unconditional ; 

{2} U must be made at a proper time and place, and under such circums- 
tances that the person to whom it is made may have a reasonable opportunity 
of ascertaining that tlie person by whom it is made is able and willing there 
and tlien to do the whole of what he is bound by his promise to do ; 

(3) If the offer is an offer to deliver anything to the promisee, the promisee 
must have a reasonable opportunity of seeing that the thing offered is the 
thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequeneccs 
as an offer to all of them, 

lUuUration 

A contracts to deliver to B at his warehouse, on the first March, 1873, 100 bales of cotton 
of a particular quality. In order to make an offer of performance with the effect stated in 
this Section, A must bring the cotton to B*s warehouse on the appointed day under such 
circumstances that B may have a reasonable opportunity of satisfying himself tliat the thing 
offered is cotton of the quality contracted for, and that there are 100 bales. 

39. Effect of refusal of party to perform promise wholly. — When 
a party to a contract has refused to perform, or disabled himself from per. 
forming, his promise in its entirety, the promisee may put an end to the 
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contract, unless he has signified, by words or conduct, his acquiescence in its 
continuance. 

Illustrations 

(di) A, a singer, enters into a contract with B, the manager of a theatre, to sing at his 
theatre two nights in every week during the next two months, and B engages to pay her 100 
rupees for each night's performance. On the sixth night A wilfully absents herself from the 
theatre. B is at liberty to put an end to the contract. 

(6) Af a singer, enters inters into a contract with B, the manager of a theatre, to sing at 
his theatre two nights in every week during the next two months, and B engages to pay her at 
the rate of 100 rupees for each night. On the sixth night, A wilfully absents herself. With 
the assent of B, A sings on the seventh night. B has signified his acquiescence in the conti- 
nuance of the contract, and cannot now put an end to it, but is entitled to compensation for 
the damage sustained by him through A^s failure to sing on tlic sixth night. 

By whom Contracts must be Performed 

40. Person by whom promise is to be performed. — If it appears 
from the nature of the case that it was the intention of the parties to any 
contract that any promise contained in it should be performed by the pro- 
misor himself, such promise must be performed by the promisor. In other 
cases, the promisor or his representatives may employ a competent person to 
perform it. 

lUusirattonf 

(a) A promises to pay B a sum of money, A mav perform this promise, either by per- 
sonally paying the money to B, or by causing it to be paid to B by another ; and, if A dies 
before the time appointed for payment, his representative'^ inusi perform the promise, or 
employ some proper person to do so. 

{h) J promises to paint a picture for B. A must perform this piomisc personally. 

41. Effect of accepting performance from third person. — When a 
promisee accepts performance of the promise from a tliird person, he cannot 
afterwards enforce it against the promisor. 

42. Evolution of joint liabilities. —When two or more persons have 
made a joint promise, then, unless a contrary intention appears by the con- 
tract, all such persons, during their joint lives, and, after the death of any of 
them, his representative jointly with the survivor or survivors, and, after 
the death of the last survivor, the represematives of all jointly, must fulfil 
the promise. 

43. Any one joint promisor may be compelled to peform. — When 
two or more persons make a joint promise, the promisee may, in the absence 
of express agreement to ilie contrary, compel any ^[one or more] of such joint 
promisors to perform the wliole-of the promise. 

Each promisor may compel contribution. — Each of two or more joint 
promisors may compel every other joint promisor to contribute equally with 
himself to the performance of the promise, unless a contrary intention 
appears from the contract. 


1. Subs, by Act 12 of 1891, S. 2 and Sch. II, Ft. I, for “one''. 
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Sluiriiig ot loss by default in contributioa. — If any one of two or 

more joint promisors makes default in such contribution, the remaining joint 
promisors must bear the loss arising from such default in equal shares. 

Nothing in this Section shall prevent a surety from recovering, 
from his principal, payments made by the surety on behalf of the principal, 
or entitle the principal to recover anything from the surety on account of 
payments made by the principal. 

lUuslraiions 

(a) A, B and C jointly promise to pay D 3,000 rupees. D may compel either ^ or ^ or 
C to pay him 3,000 rupees. 

(b) B and C jointly promise to pay D the sum of 3,000 rupees. C is compelled to pay 
th* whole. A is insolvent, but his assets arc sufficient to pay one-half of his debts. C is en- 
titled to receive 500 rupees from -4’s estate and 1,250 rupees from B, 

(c) Af B and C arc under a joint promise to pay D 3,000 rupees. C is unable to pay any- 
tiling, and A is compelled to pay the whole. A is entitled to receive 1,500 rupees from B. 

(d) Ay B and C are under a joint promise to pay D 3,000 rupees, A and B being only 
sureties for C, C fails to pay. A and B are compelled to pay the whole sum. They arc en- 
titled to recover it from C. 

44. Effect of release of one joint promisor. — Where two or more 
persons have made a joint promise, a release of one of such joint promisors 
by the promisee does not discharge the other joint promisor or joint pro- 
misors; neither does it free the joint promisor so released from responsibility 
to the other joint promisor or joint promisors.^ 

45. Devolution of joint rights. — When a person has made a promise 
to two or more persons jointly, then, unless a contrary intention appears 
from the contract, the right to claim performance rests, as between him and 
iliem, wnh them during their joint lives, and, after the death of any of them, 
with the representative of such deceased person jointly with the survivor or 
survivors, and, after the death of the last sui vivor, with the representatives 
of all jointly.* 

lUmtration 

Ay ill consideration of 5,000 rupees lent to him by B and C, promises B and C jointly to 
repay them that sum with interest on a day specified. B dies. The right to claim performance 
rests with B\s representative jointly with C during C"s life, and, after the death of C, with 
the representatives of D and C jointly. 

Time and Place for Performance 

46. Time for performance of promise^ where no application is to 
be made and no time is specified* — Where, by the contract, a promisor is 
to perform his promise without application by the promisee, and no time for 
performance is specified, the engagement must be performed within a reason- 
able time. 

1. iS'e# S. 138, 

2. For an exception to S. 45 in ease of Govermneni securities, see the Public Debt Act, 
1944, S. 8. 
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Explanation. — The qi^estion *‘what is a reasonable time** is, in each pani- 
cular ease, a question of fact, 

47. Time and place for performance of promise, where time is specie 
fied and no application to be made. — When a promise is to be performed 
on a certain day, and the promisor has undertaken to perform it without 
application by the promisee, the promisor may perform it at any time during 
the usual hours of business on such day and at the place at which the promise 
ought to be performed. 

Illustration 

A promises to deliver goods at B's warehouse on the first January. On that day A brings 
the goods to B'& warehouse, but after the usual hour for closing it, and they are nut received. 
A has not performed his promise. 

48. Application for performance on certain day to be at proper 
time and place. — When a promise is to be performed on a certain day, and 
the promisor has not undertaken to perform it without application by the 
piomisee, it is the duty of the promisee to apply for performance at a proper 
place and within the usual hours of business. 

Explanation. — The question ‘‘what is a proper time and place*’ is, in each 
particular case, a question of fact. 

49. Place for performance of promise, where no application to be 
made and no place fixed for performance — When a promise is to be 
performed without application by the promisee, and no place is fixed for the 
performance of it, it is the duty of the promisor to apply to the promisee to 
appoint a reasonable place for the performance of the promise, and to perform 
it at such place. 

Illustration 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A must apply 
to B to appoint a reasonable place fur tlie purpose of receiving it, and must deliver it to him 
at such place. 

50. Performance in manner or at time prescribed or sanctioned 
by promisee. — The performance of any promise may be made in any 
manner, or at any time which the promisee prescribes or sanctions. 

Illustrations 

{a) B owes A 2,000 rupees. A desires B to pay the amount to A*s account with C] a ban- 
ker. 8, who also banks with C, orders the amount to be transferred from his account to 
credit, and this is done by C. Afterwards, and Ijcforc A knows of the transfer, C fails. There 
has been a good payment by B. 

{b) A and B are mutually indebted. A and B settle an account by setting off one hem 
against another, and B pays A the balanncc found to he due from him upon such settlement. 
This amounts to a payment by A and B, respectively, of the sums which they owed to each 
other, 

(c) A owes B 2,000 rupees. B accepts some of .-I’s goods in reduction of the debt. The 
delivery of the goods operates as a part payment. 

(rf) ^ desires B, who owes him Rs. 100, to send him a note for Rs. 100 by post. The 
debt is discharged as soon as B puts into the post a letter containing the note duly addressed 
to A. 
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Performance of Reciprocal Promises 

51* Promisor not bound to perSormt unless reciprocal promisee 
ready and willing to perform. — ^Whcn a contract consists of reciprocal 
promises to be simultaneously performed, no promisor need perform his 
promise unless the promisee is ready and willing to perform his reciprocal 
promise. 

Illustrations 

(fl) A and B contract that A shall deliver goods to B to be paid for by B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the goods on 
delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on payment. 

(/>) A and B contract that A shall deliver goods to B at a price to be pdid by instalments, 
the first instalment to he paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment on deliver^'. 

B need not pay the first instalment, unless A is ready and willing to deliver the goods on 
payment of the first instalment. 

52. Order of performance of reciprocal promises. — Where the order 
in which reciprocal promises are to be performed is expressly fixed by the 
contract, they shall be performed in that order ; and where the order is not 
expressly fixed by the contract, they shall be performed in that order which 
the nature of tiie transaction requires. 

niusfrations 

(a) A and B contract that .'1 shall build a house for 5 at a fixed price, A*s promise to 
build the house must he performed before B's promise to pay for it. 

(b) A and B contract that A shall make over his stock-in-trade to ^ at a fixed price, and 
B promises to give security for the payment of the money. A*s, promise need not be perfor- 
med until the security is given, for the nature of the transaction requires that A should have 
security before he delivers up his slock. 

53. Liability of party preventing event on which contract is to 
take effect. — When a contract contains reciprocal promises, and one party 
to the contract prevents the other from performing his promise, the contract 
])eeomes voidable at the option of the parly so prevented ; and he is entitled 
to compensation^ from the other party for any loss which he may sustain in 
consequence of the non- performance of the contract. 

IllusUation 

A and B contract that B shall execute certain work for A for a thousand rupees. B 
ready and willing to execute the work accordingly, but A prevents him from doing so. The 
contract is voidable at the option of B ; and if he elects to rescind it, he is entitled to recover 
from A compensation for any loss which he has incurred by its non-performance. 

54. Effect of default as to that promise which should be first per- 
formeds in contract consisting of reciprocal promises. — When a con- 
tract consists of reciprocal promises, such that one of them cannot be perfor- 
med, or that its performance cannot be clahned till the other has been per- 
formed, and the promisor of the promise last mentioned fails to perform it, 


1 . Sn $. 73, it\fra. 
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«uch promisor cannot claim the performance of the reciprocal promise, and 
must make compensation to the other party to the contract for any loss 
which such other party may sustain by the non-performance of the contract. 

Illustrations 

(a) A hires B's ship to take in and convey, from Cialcutta to the Mauritius, a cargo to be 
provided by A, B receiving a certain freight for its conveyance. A does not provide any 
cargo for the ship. A cannot claim the performance of B't promise, and must make com- 
pensation to B f(tr the loss which B sustains by the non-performance of the contract* 

{b) A contracts with B to execute certain builders* work for a fixed price, S supplying 
the scaffolding and timber necessary for the work. B refuses to furnish any scaffolding or 
timber, and the work cannot be executed. A need not execute the work, and B is bound to 
make compensation to A for any loss caused to him by the non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain merchandise on 
board a ship w'hich cannot arrive for a month, and B engages to pay for the merchandise 
within a week from tlie date of the contract. B docs not pay within the week. A*% promise 
to deliver need not be performed, and B must make compensation, 

(d) A promises B to sell him one hundred bales of merchandise, to be delivered next 
day, and B promises A to pay for them within a month, A docs not deliver according to his 
promise. B\ promise to pay need not be performed, and A must make compensation. 

55. Effect of failure to perform at fixed time, in contract in which 
time is essential. — When a party to a contract promises to do a certain 
thing at or before a specified time, or certain things at or before specified 
times, and fails to do any such thing at or before the specified time, 
the contract, or so much of it as has not been performed, becomes 
voidable at the option of the promisee, if the intention of tlic parties was 
that time should be of the essence of the contract. 

Effect of such failure when time is not essential. — If it was not the 

intention of the parlies that time should be of the essence of the contract, the 
contract does not become voidable by the failure to do such thing at or 
before the specified time; but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

Effect of acceptance of performance at time other than that agreed 
upon. — If, in case of a contract voidable on account of the promisor’s failure 
to perform his promise at the time agreed, the promisee accepts performance 
of such promise at any time other tlian that agreed, the promisee cannot 
claim compensation for any loss occasioned by the non-performance of the 
promise at the time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so.^ 

56* Agreement to do impossible act. — An agreement to do an act 

impossible in itself is void. 

Contract to do act afterwards becoming impossible or unlawfktl* — 

A contract to do an act which, after the contract is made, becomes impos* 


L Cf. Si, 62 and 63, infra. 
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sibk, or, by reason of some event which the promisor could not prevent^ 
unlawful, becomes void when the act becomes impossible or unlawful^ 

Compensation for loss throngli non-performance of act knotvn to 
be impossible or unlawful. — Where one person has promised to do 
something which he knew, or^ with reasonable diligence, might have known, 
and which the promisee did not know, to he impossible or unlawful, such 
promisor must make compensation to such promisee for any loss which such 
promisee sustains through the non-performance of the promise. 

Illustrations 

(<i) A agrcfis with B to di'Jcovffr tr«^a»urc by magic. The agrcemcnit is void. 

(b) A and B contract to marry each other. Before the time fixed for the marriage, A 
goes mad. The contract becomes void. 

(c) A contracts to marry B, being already married to C, and being forbidden by the law 
to which he is subject to practise polygamy. A must make compensation to B for the loss 
caused to her by the non-performance of his promise. 

(d) A contracts to take in cargo ftir B sti a foreign port, Government afterwards 
declares war against the country in which the port is situated. The contract becomes void 
when war is declared. 

(f) /I contracts to act at a theatre for six months in consideration of a sum paid in 
advance by B. On several occasions A is too ill to act. The contract to act on tliose 
occasions be( ottics void. 

37. Reciprocal promises to do things legal and also other things 
illegal- -Where persons reciprocally promise, firstly to do certain things 
which are legal, and, secondly, under specified circumstances, to do certain 
other things which are illegal, the first set of promises is a contract, but the 
second is a void agreement. 

lUmtration 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it as a 
gambling Iujuso, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 rupees 
for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as a gambling 
house, and is a void agreement, 

58. Alternative promise, one branch being illegal. — In the case nf 
an alternative promise, one branch of which is legal and the other illegal, 
the legal branch alone can be enforced. 

Illustration 

A and B agree that A &hall pay B 1,000 rupees, for which B shall afterwards deliver to A 
cither rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement a.s to the opium. 

Appropriation of Payments 

59. Application of payment where debt to be discharged is indi- 
cated. — Where a debtor, owing several distinct debts to one person, makes 
a payment to him, cither with express intimation, or under circumstances 


1, SIm S. 65, irfra and set also the Specific Relief Act* 1963, S. 12, 
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implying, that the palymcnt is to be applied to the discharge of some parti- 
cular debt, the payment, if accepted, must be applied accordingly. 

Illustrations 

(a) A owes ii, among other debts, 1,000 rupees upon a promissory note, which falls due 
on the first June. He owes B no other debt of that amount. On the first June A pays to 
B 1,000 rupees. I’he payment is to be applied to the discharge of the promissory note. 

(b) A owes to B, among other debts, the sum of 567 rupees. B writes to A and demands 
payment of this sum, A sends to B 567 rupees. This payment is to be applied to the 
discharge of the debt of which B had demanded payment. 

€0. Application of payment where debt to be discharged is not 
indicated. — the debtor has omitted to intimate, and there arc no 
other circumstances indicating to which debt the payment is to be applied, 
the creditor may apply it at his discretion to any lawful debt actually due 
and payable to him from the debtor, whether its recovery is or is not barred 
by the law in force for the time being as to the limitation of suits. 

61. Application of payment where neither party appropriates. — 

Where neither party makes any appropriation, the payment shall be applied 
in discharge of the debts in order of time, whether they arc or are not 
barred by the law in force for the lime being as to the limitation of suits. If 
the debts are of equal standing, the payment shall be applied in discharge of 
each proportionably. 

Contracts ivhich need not he Perjormed 

€2. Effect of novation, rescission and alteration of contract. — If 

the parties to a contract agree to substitute a new contract for it, or to 
rescind or alter it, tlie original contract need not be performed. 

Illustrations 

(a) A owes money to B under a contract. It is agreed between A, B and C, that B shall 
thenceforth accept C as his debtor, instead of A. The old debt of A to B is at an end, and a 
new debt from C to 5 has been contracted. 

(b) A owes B 10,000 rupees. A enters into an arrangement with B, and gives B a 
mortgage of his (-4’s) estate for 5,000 rupees in place of the debt of 10,000 rupees. This is 
a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B orders A to 
credit C with 1,000 rupee® in his books, but C docs not assent to the arrangement. B still 
owes C 1,000 rupees, and no new contract has been entered into. 

63. Promisee may dispense with or remit performance of pro* 

mise.-— Every promisee may dispense with or remit, wholly or in part, the 
performance of the promise made to him, or may extend the time for such 
performance,^ or may accept instead of it any satisfaction which he thinks fit. 

Illustrations 

(a) A promises to paint a picture for B. B afterwards forbids him to do so. A is no longer 
bound to perform the promise. 


b But JfS S. 135,9in/ri2. 
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(b) A owes B 5,000 rupees. A pays to J?, and B accepts, in satisfaction of the whole debt, 

2.000 rupees paid at the time and place at which the 5,000 rupees were payable. The whole 
debt is discharged. 

(r) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, in satisfaction 
of his claim on A. This payment is a discharge of the whole claim,^ 

(d) A owes Bt under a contract, a sum of money, the amount of which has not been 
ascertained. A, without ascertaining the amount, gives to B, and B, in satisfaction thereof 
accepts, the sum of 2,000 rupees. This is a discharge of the whole debt, whatever may be 
its amount. 

(#) A owes B 2,000 rupees, and is also indebted to other creditors. A makes an arrange- 
ment with his creditors, including B, to pay them a ‘[composition] of eight annas in the 
rupee upon their respective demands. Payment to B of 1 ,000 rupees is a discharge of B*j 
demand. 

64. Consequences of rescission of voidable contract. — When a 
person at whose option a contract is voidable rescinds it, the other party 
thereto fieed not perform any promise therein contained in which he is 
promisor. The party rescinding a voidable contract shall, if he have received 
any benefit thereunder frpm another party to such contract, restore such 
benefit, so far as may be, to the person from whom it was received.® 

65. Obligation of person who has received advantage under void 
agreement, or contract that becomes void. — When an agreement is 
discovered to be void, or when a contract becomes void, any person who has 
received any advantage under such agreement or contract is bound to restore 
it, or to make compensation for it, to the person from whom he received it. 

Illustrations 

(a) A pays B 1 ,000 rupees, in consideration of B’s promising to marry C, A*fi daughter. 
C is dead at the time of the promise. The agreement is void, but B must repay A the 

1 .000 rupees. 

(b) A contracts with B to deliver to him 250 maunds of rice before the first of May. A 
delivers 1 30 maunds only before that day, and none after. B retains the 1 30 maunds after 
the first of May. He is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for two 

nights in every week during the next two months, and B engages to pay her a hundred 
rupees for each night's performance. On the sixth night, A wilfully absents herself from the 
theatre, and B, in consequence, rescinds the contract. B must pay A for the five nights on 
which she had sung. .. 

(d) A contracts to sing for B at a concert for 1,000 rupees, which are paid in advance. A 
is too ill to sing. A is not bound to make compensation to B for the loss of the profits which 
B would have made if A had been able to sing, but must refund to B the 1,000 rupees paid 
in advance. 

66. Mode of communicating or revoking rescission of voidable 
contract. — ^Thc rescission of a voidable contract may be communicated or 
revoked in the same manner, and subject to the same rules, as apply to the 
communication or revocation of a proposal.* 

1. iSrtf S. 41, 

2. Subs, by Act 12 of 1891, S. 2 and Sch. 11, Pt. I, for ''compensation." 

3. Ste S. 75, infra. 

4. Sii Si. 3 and 5, supra. 
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67. Effect of neglect of promisee to afford promisor reasonable 
facilities for performance.— If any promisee neglects or refuses to afford 
the promisor reasonable facilities for the performance of his promise, the 
promisor is excused by such neglect or refusal as to any non-performance 
caused thereby. 

Illustration 

A contracts with B to repair J5’s house. 

B ncglects or refuses to point out to A tlie places in which his house requires repair, 

A is excused for the non-performanre of the contract, if it is caused by such neglect or 
refusal. 



CHAPTER V 


OF CERTAIN RELATIONS RESEMBI.ING THOSE CREATED BY CONTRACT 


68. Glaiim for necessaries supplied to person incapable of con- 
tractingy or on his account. — If a person, incapable of entering into a 
contract, or any one whom he is legally bound to support, is supplied by 
another person with necessaries suited to his condition in life, the person 
who has furnished such supplies is entitled to be reimbursed from the pro- 
perty of such incapable person.^ 

Illustrations 

(a) ^ supplies Ilf a lunatic, with necessaries suitable to his condition in life. A is entitled 
to be reimbursed from B’s property, 

(b) A supplies the wife and children of a lunatic, with necessaries suitable to their 
condition in life. A is entitled to be reimbursed from 5’s property. 

69. Reimbursement of person paying money due by another, in 
payment of which he is interested. — A person who Is interested in the 
payment of money which another is bound by law to pay, and who there- 
fore pays it, is entitled to be reimbursed by the other. 

Illusiration 

B holds land in Bengal, on a lease granted by A, the zamindar. The revenue 
payable by A to the Government being in arrear^ his land is advertised for sale by the 
Government. Under the revenue law, the consequence of such sale will be the annulment 
of B’s lease. /?, to prevent the sale and the consequent annulment of his owm lease, pays to 
the Government the sum due from A, A is bound to make good to B the amount so paid. 

70. Obligation of person enjoying benefit of non-gratuitous act. — 

Where a person lawfully does anything for another person, or delivers any- 
thing to him, not intending to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound to make compensation to the 
former in respect of, or to restore, the thing so done or delivered,* 

Illustrations 


(a) Ay a tradesman, leaves goods at B’s house by mistake. B treats the goods as his own. 
He is bound to pay A for them. 

(b) A saves B^s property from fire. A is not entitled lo compensation from B, if the 


circumstances show that he intended lo act gratuitously. 




71. Responsibility of finder of goods. — A penon who finds goods 
belonging to another, and takes them into his custody, is subject to the same 
responsibility as a bailee.® 


1 . The property of a Government ward in the C. P. b not liable under thb Section, seo 
the C. P. Court of Wards Act, 1899, S. 31 (1). 

2. As to suits by minors under S. 70 in Presidency Small Cause Courts, ste the 
Preiidency Small Cause Courts Act, 1882, S. 32. 

3. As Ss. 151 and 152, infra* 
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67. Effect of neglect of promisee to afford promisor reasonable 
facilities for performance— If any promisee neglects or refuses to afford 
tlte promisor reasonable facilities for the performance of his promise, the 
promisor is excused by such neglect or refusal as to any non-performance 
caused thereby. 

Illustration 

A contracts with ff to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires repair. 

A is excused for the non-performanre of tlic contract, if it is caused by such neglect or 
refusal. 



CHAPTER V 


OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CONTRACT 

68. Claim for necessaries supplied to person incapable of con* 
tracting) or on his account* — If a person, incapable of entering into a 
contract, or any one whom he is legally bound to support, is supplied by 
another person with necessaries suited to his condition in life, the person 
who has furnished such supplies is entitled to be reimbursed from the pro- 
perty of such incapable person.^ 

Illustrations 

(a) A supplies 5, a limalir, with nrcr.ssanVs suitable to his condition in life. A is entitled 
to be reimbursed from J9’s property, 

{b) A supplies the wife and children of B. a lunatic, with necessaries suitable to their 
condition in life. A is entitled to be reimbursed from 5*s properly. 

69* Reimbursement of person paying money due by another, in 
payment of which he is interested.~A person who is interested in the 
payment of money which anotlier is bound by law to pay, and who there- 
fore pays it, is entitled to be reimbursed by the other. 

Illustration 

B holds land in Bengal, on a lease granted by A, the zamindar. The revenue 
payable by A to the Government being in arrear, his land is advertised for sale by the 
Government. Under tlic revenue law, the consequence of such sale will be the annulment 
of 5’s lease. 5, to prevent the sale and the consequent annulment of his own lease, pays to 
the Government the sum due from A, A is bound to make good to B the amount so paid. 

70. Obligation of person enjoying benefit of non-gratuitous act. — 

Where a person lawfully does anything for another person, or delivers any- 
thing to him, not intending to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound to make compensation to the 
former in respect of, or to restore, the thing so done or delivered.* 

Illustrations 

(a) a tradesman, leaves goods at B’s house by mistake. B treats the goods as his own. 
FIc is bound to pay A for them, 

{b) A saves B*s property from fire. A is not entitled to compensation from if the 
circumstances show that he intended to act gratuitously..^ 

71. Responsibility of finder of goods.~A person who finds goods 
belonging to another, and takes them into his custody, is subject to the same 
responsibility as a bailee.* 

1 , The property of a Government ward in the G. P. is not liable under this Section, sot 
the C. P. Court of Wardg Act, 1899, S. 31 (1). 

2, As to suits by minors under S. 70 in Presidency Small Cause Courts, set the 
Presidency Small Cause Courts Act, 1882, S. 32. 

3, Bre Ss. 151 and 152, infra* 
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72. Liability of person to whom money is paid, or thing delivered, 
by mistake or under coercion. — A person to whom money has been paid, 
or anything delivered, by mistake or under coercion, must repay or return it. 

Illustrations 

(a) and //jointly owf 100 rupees to C, A alone pays the amount to C, and not 
knowing this fad, pays 100 mpccs over again to C. C is bound to repay the amount to A 

(b) A railway company refuses to deliver up certain goods to the consignee, except upon 
the payment of on illegal charge for r.arriagc. The consignee pays the sum charged in order 
to obtain the goods. He is entitled to recover so much of the charge as was illegally exccsiive. 



CHAPTER VI 


OF THE C10NSE2UENGES OF BREACH OF CONTRACT 

73. Compensation for loss or damage caused by breach of con* 
tract. — When a contract has been broken, the party who suffers by such 
breach is entitled to receive, from the party who has broken the contract, 
compensation for any loss or damage caused to him thereby, which iiaturally 
arose in the usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result from the breach 
of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 

Compensation for failure to discharge obligation resembling those 
created by contract. — When an obligation resembling those created by 
contract has been incurred and has not been discharged, any person injured 
by the failure to discharge it is entitled to receive the same compensation 
from the party in default, as if such person had contracted to discharge it 
and had broken his contract. 

Explanation * — la estimating the loss or damage arising from a breach of 
contract, the means which existed of nunedying the inconvenience caused by 
the non-performance of the contract must be takeji into account. 

Illustrations 

(a) A contracts to sell and deliver 50 maunds of saltpetre to Bf at a certain price to be 
paid on delivery. A breaks his promise. B is entitled to icccivc from A, by way of compen- 
sation, me sum, if any, by which tlic contract price falls short of the price for which B might 
have obtained 50 maunds of saltpetre of like quality at the time when the saltpetre ought to 
have been delivered. 

(b) A hires i?’s ship to go to Bombay, and there take on board, on the first of January, a 
cargo, which A is to provide, and to bring it to Calcutta, the freight to be paid when earned. 
B*s ship docs not go to Bombay, but A has opportunities oi procuring suitable conveyance 
for the cargo upon terms as advantageous as those on which he had chartered the ship. A 
avails himself of those opportunities, but is put to trouble and expense in doing so. A it 
entitled to receive compensation from B in respect of such trouble and expense. 

(f) A contracts to buy of B, at a stated price, 50 maunds of rice, no lime being lixed for 
delivery, A afterwards informs B that he will not accept the rice if tendered to him. B is 
entitled to receive from A, by way of compensation, the amount, if any, by wliich the 
contract price exceeds that which B can obtain for the rice at the time when A informs B 
that he will not accept it. 

(d) A contracts to buy 5’s ship for 60,000 rupees, but breaks his promise, A must pay 
to Bf by way of compensation, the excess, if any, of the contract price over the price which 
B can obtain for the ship at the time of the breach of promise, 

[i) A, the owner of a boat, contracts with B to take a cargo of jute to Mirzapur, for 
sale at that place, starting on a specified day. The boat, owing to some avoidable cause, docs 
not start at the time appointed, whereby the arrival of the cargo at Mirzapur is delayed 
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beyond the time when it would have arrived if the boat had sailed according to the contract. 
After that date, and before the arrival of the cargo^ the price of jute falls. The measure of the 
compensation payable to B by ^ is the difference between the price which B could have 
obtained for the cargo at Mirzapur at the time when it would have arrived if forwarded in 
due course, and its market price at the time when it actually arrived. 

(/) A contracts to repair B*s house in a certain manner, and receives payment in advance. 
A repairs the house, but not according to contract. B is entitled to recover from A the cost 
of making the repairs conform to the contract. 

(g) A contracts to let B his ship to for a year, from the first of January, for a certain 
price. Freights rise, and, on the first of January, the hire obtainable for the ship is higher 
than the contract price. A breaks his promise. lie must pay to B, by way of compensation, 
a sum equal to the ditfeicncc between the contract price and the price for which B could 
hire a similar ship for a year on and from the first of January. 

(/i) A contracts to supply B with a certain quantity of iron at a fixed price, being a 
higher price than that for which A could procure and deliver the iron. B wrongfully refuses 
to receive the iron. B must pay to A, by way of compensation, the difference between the 
contract price of the iron and the sum for which A could have obtained and delivered it. 

(i) A delivers to 5, a common carrier, a machine, to be conveyed, witliotit delay, to A*b 
mill, informing B that liis mill is slopped for want of the machine. B unreasonably delays 
the delivery of the machine, and A, in consequence, loses a prolilable contract with the 
Government. A is entitled to receive from by way of compensation, the average amount 
of profit, which would have been made by the w'orking of the mill dining the time that 
delivery of it wa.s delayed, but not the loss sustained through the loss iff the Government 
contract. 

(j) A, having contracted with B to supply B with 1,000 tons of iron at 100 rupees a ton, 
to be delivered at a stated time, contracts wifh C for the purchase of 1,000 tons of iron at 80 
rupees a ton, telling C that ho does so for the purpose of pci forming his contract with B. C 
fails to perform his contract with .1, who cannot procure other iron, and B. in consequence, 
rescinds the contract. C must pay to .1 20,000 rupees being the profit which A would have 
made by the performance of his contract with B, 

{k) A contiacts with B to make and deliver to B, by a fixed day, for a specified price, a 
certain piece of machineiy. .d docs not deliver the piece of macliinery at the time specified, 
and, in consequence of this, B is obliged to procure another at a higher price than that which 
he was to have paid to A, and is prevented from performing a contratt which B had made 
w'ith a tliird person at the time of his contract with A (but w'hieli had not been then coiri- 
municated to il), and is compelled to make compensation for breach of that contract. A 
must pay to by w ay of compensation, the difference between the contract price of the 
piece of machinery and the sum paid by B for another, but not the sum paid by B to the 
third person by way of compensation. 

(l) /I, a builder, contracts to erect and finish a house by the first of January, in order 
that B may give possession of it at that time to C, to whom B has contracted to let it. A is 
informed of the contract between B and C. A builds the house so badly that, before the 
first of January, it falls dt^wn and Jias to be rebuilt by B, w'ho, in consequence, loses the rent 
which he was to have received from'C, and is obliged to make compcn.sation to C for the 
breach of his contract. A must make compensation to B for the cost of rebuilding the house, 
for the rent lost, and for the compensation made to C. 

(m) A sells certain merchandise to B, wan anting it to be of a particular quality, and B, 
in reliance upon this warranty, .sells it to C with a similar warranty. The goods prove to 
be not according to the warranty, and B becomes liable to pay C a sum of money by way of 
compensation. B is entitled to be reimbursed this sum by A, 

(n) A contracts to pay a sum of money lo B on a day specified. A does not pay the 
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money on that day. in consti^quence of not receiving (he money on that day, is unable to 
pay his debts, and is totally ruined. A is not liable to make good to B anything except the 
principal sum he contracted to pay, together with interest up to the day of payment, 

(®) A contracts to deliver 50 mauncls of saltpetre to B on the first of January, at a certain 
price. B, afterwards, before the first of January, contracts to sell the saltpetre to C at a 
piice higher than the market price of the first of January. A breaks his promise. In estima- 
ting the compensation payable by A to B, the market price of the first ol January, and not 
the profit which would have arisen to B from the sale to C, is to be taken into account. 

{p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A knows 
nothing of B"b mode of conducting hLs business. A breaks his promise, and B, having no 
cotton, is obliged to close his mill. A is not responsible to B for the loss caused to B by 
the closing of the mill. 

(q) A contracts to sell and deliver to B, on the first of January, certain cloth which B 
intends to manufacture into caps of a particular kind, for which there is no demand, except 
at that season. The cloth is not delivered till after the appointed time, and too late to be 
used that year in making caps. B is entitled to receive from A, by way of compensation, the 
dilference between the contract price of the cloth and its market price at the lime of delivery, 
but not the profits which he expected to obtain by making caps, nor the expenses which he 
has been pul to in making preparation for the manufacture. 

(r) At a ship-owner, contracts with B to convey him fiom Calcutta to Sydney in A's ship, 
sailing on the first of January, and B pays to A, by way of deposit, one-half of his passage- 
money. The ship doc.s not sail on the lirst of January, and B, after being, in comcqucncc, 
detained in Calcutta for some time, and thereby put to some expense, proceeds to Sydney in 
another vessel, and, in consequence, arriving loo late in Sydney, loses a sum of money. A i$ 
liable to repay to B his deposit, with interest, and the expense to which he is put by liis 
detention in Calcutta, and the excess, if any, of the passage-money paid for the second ship 
over that agreed upon for the first, but not the sum of money which B lost by arriving in 
Sydney too late.^ 

7i« Compensation for breach of contract where penalty stipulated 

for. — '[When a contract has been broken, if a sum is named in llic contract 
as the amount to be paid in case of such breach, or if the contract contains 
any other stipulation by way of penalty, llie parly complaining of llic breach 
is entitled, whether or not actual damage or lo^s is proved to have been 
caused thereby, to receive from the parly who has broken the contract 
reasonable compensation not exceeding ihc amount so named or, as the case 
may be, tlie penalty stipulated for. 

Explanation , — A stipulation for increased interest from the date of default 
may be a stipulation by way oi' penalty]. 

Exception , — When any person enters into any bail-bond, recognizance or 
other instrument of the same nature, or, under the provisions of any law, or 
under the orders of the Gentral Government or of any State Government, 
gives any bond for the performance of any public duty or act iii which the 
public arc interested, Ixc shall be liable, upon breach of the condition of any 
such instrument, to pay the whole sum mentioned therein. 

Explanation , — A person who enters into a contract with Government docs 
not necessarily thereby undertake any public duty, or promise to do an act 
in which the public arc interested. 


1 . Subs, by Act 6 of 1899, S. 4, for the first para, of S. 74. 
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Illustrations 

{a) A contracts with B to pay B Rs. 1,000, if he fails to pay £ Rs. 500 on a given day, A 
fails to pay B Rs. 500 on that day. B is entitled to recover from A such compensation, not 
exceeding Rs. 1,000, as the Court considers reasonable. 

(b) A contracts with B that, if A practises as a surgeon within Calcutta, he will pay B 
Rs, 5,000. A practises a$ a surgeon in Calcutta. B is entitled to such compensation, not 
exceeding Rs. 5,000, as the Court considers reasonable. 

(r) A gives a recognizance binding him in a penalty of Rs. 500 to appear in Court on a 
certain day. lie forfeits his recognizance. He is liable to pay tlie whole penalty. 

^[{d) A gives B a bond for the repayment of Rs. 1,000 with interest at 12 per cent, at the 
end of six months, with a stipulation that, in case of default, interest shall be payable at the 
rate of 75 per cent, from the date of default. This is a stipulation by way of penalty, and 
B is only entitled to recover from A such compensation as the Court considers reasonable. 

(e) A, who owes money to B, a money-lender, undertakes to repay him by delivering to 
him 10 maunds of grain on a certain date, and stipulates that, in the event of his not deliver- 
ing the stipulated amount by the stipulated date, he shall he liable to deliver 20 maunds. 
This is a stipulation by way of penalty, and B is only entitled to reasonable compensation 
in case of breach. 

(/) ^ undertakes to repay B a loan of Rs. 1,000, by five equal monthly instalments, 
with a stipulation that, in default of payment of any instalment, the whole shall become due. 
This stipulation is not by way of penalty, and the contract may be enforced according to its 
terms. 

(g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 payable by five yearly 
instalments of Rs. 40, with a stipulation that, in default of payment of any instalment, the 
whole shall become due. Thi.s is a stipulation by way of penalty.] 

75* Party rightfully rescinding contract, entitled to compensa- 
tion. — A person who rightfully rescinds a contract is entitled to compensa- 
tion for any damage which he has sustained through the uon-fulfilment of 
the contract. 

Illustration 

Af a singer contracts with B, the manager of a theatre, to sing at his theatre for two nights 
in every week during the next two months, and B engages to pay her 100 rupees for each 
night’.s performance. On the sixth night, A wilfully absents herself from the theatre, and B, 
in consequence, rescinds the contract. B is entitled to claim compensation for the damage 
which he has substained through the nou-fulfilmcnt of the contract. 

CHAPTER VU— [Of Sale of Goods.] Rep. by the [Indian) Sale of Goods Act, 1930 
[3oJ1930),S. 65. 


1. Added by S. 4, ibid. 



CHAPTER VIII 

OF INDEMNITY AND GUARANTEE 

124. ‘^Contract of indemnity” defined.— A contract by which one party 
promises to save the other from loss caused to him by the conduct of the 
promisor himself, or by the conduct of any other person, is called a “contract 
of indemnity”. 

Illustration 

A contracts to indemnify B against the consequences of any proceedings which C may 
take against B in respect of a certain sum of 200 rupees. This a contract of indemnity. 

125. Rights of indemnity-holder when sued. — The promisee in a con- 
tract of indemnity, acting within the scope of his authority, is entitled to 
recover from tlie promisor — 

(1) all damages which he may be compelled to pay in any suit in respect 
of any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any such suit if, in 
bringing or defending it, he did not contravene the orders of the promisor, 
and acted as it would have been prudent for him to act in the absence of any 
contract of indemnity, or if the promisor authorized him to bring or defend 
the suit ; 

( 3 ) all suras which he may have paid under tlic terms of any compromise 
of any such suit, if the compromise was not contrary to the orders of the 
promisor, and was one which it would have been prudent for the promisee 
to make in the absence of any contract of indemnity, or if the promisor 
authorized him to compromise the suit. 

126. ^^Gontract of guarantee”, ^‘surety”, ^^principal debtor” and 
“creditor”. — A ‘'contract of guarantee” is a contract to perform the promise, 
or discharge the liability, of a third person in case of his default. The person 
who gives tiie guarantee is called the “surety” ; the person in respect of 
whose default the guarantee is given is called the “principal debtor”, and the 
person to whom the guarantee is given is called the “creditor”. A guarantee 
may be either oral or written. 

127. Consideration for guarantee. — Anything done, or any promise 
made, for the benefit of the principal debtor, may be a sufficient considera- 
tion to the surety for giving the guarantee. 

Illustrations 

(a) B requests A to sell and deliver to him goods on credit. A agrees to do so, provided 
C will guarantee the payment of the price of the goods. C promises to guarantee the pay- 
ment in ( onsidcration of d’s promise to deliver the goods. This is a sufiiciem consideration 
for C’s promise, 

(i) A sells and delivers goods to B, C afterwards requests A to forbear to sue B for the 
debt for a year, and promises that, if he docs so, C will pay for them in default of payment 
by A agrees to forbear as requested. This is a sufheient consideration for C’s promise. ; 
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(r) A sells and deJivcm goods to B. C afterwards, without consideration, agrees to pay for 
them in default of B, 'The agreement is void. 

128. Surety’s liability. — The liability of the surety is co-extensivc with 
that uf the principal debtor, unless it is otherwise provided by the contract. 

Illustration 

A guarantees to B the payment of a hill of exchange by C, the acceptor. The bill k 
dishonoured by C. A is liable, not only for the amount of the bill, but also for any interest 
and charges which may have become due on it. 

129. ^'Continuing guarantee'*. — A guarantee which extends to a series 
of transaclious is called a “continuing guarantee''. 

Illustrations 

[a) A, in consideration that B will employ C in collecting the rents of i?’s zamindari, 
promises B to be responsible, to the amount of 5,000 lupces, for the due collection and pay- 
ment by C of those rents. 'I his is a continuing guarantee. 

(i) A guarantees payment to B, a tea-dealer, to the amount of £ 100, for any tea he may 
from time to time supply to C. B supplies C with tea to the above value of £ 100, and C 
pays B for it. Afterwards, B supplies C witli tea to the value of £ 200. C fails to pay. The 
guarantee given by A was a continuing guaiantee, and he is accordingly liable to B to the 
extent of £ 1 00. 

(r) A guaianiees payment to B of tlie prue of live sacks ol flour to be delivered by B to 
C and to be paid for in a niontli. B delivers live sacks to C\ C pays for them. Afterwards 
B delivers four sacks to C, which C does not pay for. The guarantee given by A was not a 
continuing guaianicc, and accordingly he is not liable for the price of the four sacks. 

130. Revocation of continuing guarantee. — A continuing guarantee 
may at any time be revoked by the surety, as to i'uture transactions, by 
notice to the creditor. 

Illustrations 

(a) A, in consideration of B's discuiiiiling, at T’s request, bills of exchange for C, 
guarantees to B, for twelve months, the due payment of all such hills to the extent of 5,000 
rupees. B discounts bills fur C to tlic extent of 2,000 rupees. Afterwards, at the end of 
three months, A revokes the giiaianiee. This revocation discharges A from all liability to B 
for any subsequent discount. But A is liable to B for the 2,000 lupces, on default of C. 

(h) A guarantees to /i, to the extent of 10,000 rupees, that C shall pay all the bills that 
B shall diaw upon him. B draws upon C. C accepts the bill. A gives notice of revocation. 
C dishonours the bill nt ruaturiiy. J is liable upon his guarantee. 

131. Revocation of continuing guarantee by surety’s death. — The 

death of tlic surety operates, in the absence of any contract to the contrary, 
as a revocation of a continuing guarantee, so far as regards future transac- 
tions. 

132. Liability of two persons, primarily liable, not affected by 
arrangement between them that one shall be surety on other’s 
default* — Where two persons contract with a third person to undertake a 
certain liability, and also contract with each other that one of them .shall be 
liable only on the default of the other, the tliird person not being a party to 
such contract, the liability of each of such two persons to the third person 
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under the first contract is not affected by tlic existence of the second contract, 
although such third person may have been aware of its existence. 

Illustration 

A and B make a joint and several promissory note to C. A makes it, in fact, as surety 
for B, and C knows this at the time when the note is made. The fact that A, to the 
knowledge of C, made ilic note as surety for B, is no answer to a suit by C against A upon 
the note. 

133. Discharge of surety by variance in terms of contract. — Any 

variance, made without the surety’s consent, in the terms of the contract 
between the principal ^[debtor] and the creditor, discharges the surety as to 
transactions subsequent to the variance. 

Illustrations 

(a) A becomes surety to C for Z?'s conduct as a manager in C’s bank. Afterwards, B and 
C contract, without i4’s consent, that B'& salary shall be raised, and tlxat he shall become 
liable for one-fourth of the losses on overdrafts. B allows a customer to overdraw, and the 
bank loses a sum of money. A is discharged from his suretyship by the variance made 
without his consent, and is not liable to make good this loss. 

(b) A guarantees C against the misconduct of B in an oHicc to which B is appointed bv 
C, and of which the duties are defined by an Act of the Legislature. By a subsequent Act. 
the nature of the oHice is materially alici-cd. Afterwards, B misconducts himself, A is 
discharged by tlic change from future liability under his guarantee, though the misconduct 
of B is in respect of a duty not affected by the later Act. 

(r) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon 4’s becoming 
surety to C for ii’s duty accounting for moneys received by him as such clerk. Afterwards, 
without ,d’s knowledge or consent, C and B agree that B should be paid by a commission on 
the goods sold by him and not by a fixed salary. A is not liable for subsequent misconduct 
otB. 

{d) A gives to C a coiituuuiig guarautce to the extent of 3,0U0 rupees for any oil supplied 
by C to B on credit. Afterwards, B becomes embarrassed, and, vviihoul the knowledge of 
A, B and C contract that C shall continue to supply li with oil for ready money, and that the 
payments shall be applied to the. then existing debts between B and C. A is not liable on his 
guarantee for any goods supplied after this new aiTangemcut, 

{e) C contracts to lend B 5,0UU rupees on tlic I si March. A guarantees repayment, 
C pays the 5,000 rupees to B on ilie 1st January. A is discharged from his liability, as 
the contract has been varied, inasmuch as C, might sue B for the money before the 
first of March. 

134. Discharge of surety by release or discharge of principal 
debtor. — The surety is discharged by any contract between the creditor and 
the principal debtor, by wliich the principal debtor is released, or by any act 
or omission of the creditor, the legal consequence of which is the discharge of 
the principal debtor. 

Illustrations 

(a) A gives a guarantee to C for goods to be supplied by C to B. C supplies goods to B, 
and afterwards B becomes embarrassed and contracts with his ci editors (including C) to 
assign to them his property in consideration of their releasing him from their demands. 
Here B is released from his debt by the contract with C, and A is discharged from his surety- 
ship. 


1. lns« by Act 24 of 191 7, S. 2 and Sch, X. 
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(b) A contracts with B to grow a crop of indigo on A*s land and to deliver it to at a 
fixed rate, and C guarantees A*s performance of this contract. B diverts a stream of water 
which is necessary for the irrigation of A*s land, and thereby prevents him from raising the 
indigo. C is no longer liable on his guarantee. 

(f) A contiacts with B for a fixed price to build a house for B within a stipulated time, 

supplying the necessary timber. C guarantees ^4 ’s performance of the contract. Vomits 
to supply the timber. C is discharged from his suretyship. 

135. Discharge of surety when creditor compounds with, gives 
time to, or agrees not to sue, principal debtor. — A contract between the 
creditor and the principal debtor, by which the creditor makes a composition 
with, or promises to give time to, or not to sue, the principal debtor, dis- 
cJiargcs tlie surety, unless the surety assents to such contract, 

136. Surety not discharged when agreement made with third 
person to give time to principal debtor.— Where a contract to give time 
to the principal debtor is made by iJie creditor with a third person, and not 
with the principal debtor, the surety is not discharged. 

Illustration 

C, the holder of an overdue bill of exchange drawn by A as surety for B, and accepted 
by B, contracts with M to give time to B. A is not discharged. 

137. Creditor's forbearance to sue does not discharge surety.— 

Mere forbearance on the part of the creditor lo sue the principal debtor or 
to enforce any other remedy against him, does not, in the absence of any 
provision in the guarantee to the contrary, discharge the surety. 

Illustration 


B owes to C a debt guaranteed by A. The debt becomes payable. C does not sue B 
for a year after the debt has become payable. A is not discharged from liis suretyship. 

138. Release of one co-surety does not discharge others. Where 

there arc co-sureties, a release by the creditor of one of them does not dis- 
charge the otliers; neither does it free the surety so released from his 
responsibility to the other sureties.^ 


139. Discharge of surety by creditor s act or omission impairing 
surety’s eventual remedy.-If liic creditor does any act which is incon- 
sistent witli the riglits of the surely, or omits to do any act which his duty to 
the surety requires him to do, and the eventual remedy of the surety himself 
against tlie principal debtor is tiiereby impaired, the surety is discharged. 

Illustrations 


.) B contracts to build a ship fur C for a -given sum, lo be paid by instalments as the 
work reaches certatn stages. A l.ccomcs surety to C for B’s due performance of the contract. 

C. without the knowledge of.] prepays to B the last two instalments. A is discharged by 
this prepayment. b « 


(6) C lends monev to B on the security of a joint and 
C’s favour by B, and by A as surely for B, togetiier with 
which gives power to C to sell the furniture, and apply 


several promissory note made in 
a bill of sale of H’s furniture, 
the proceeds in discharge of the 


1. See S, si^ra. 
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note. Subsequently, C sells the furniture, but, owing to his misconduct and wilful negligence, 
only a small price is realized. A is discharged from liability on the note, 

(r) A puts M as apprentice to and gives a guarantee to B for fidelity. B promises 
on his part that he will, at least once a month, sec M make up the cash. B omits to see 
this done as promised, and M embezzles. A is not liable to B on his guarantee. 

140. Rights of surety on payment or performance. — Where a 
guaranteed debt has become due, or default of the principal debtor to per- 
form a guaranteed duty has taken place, the surety, upon payment or per- 
formance of all that he is liable for^ is invested with all the rights which the 
creditor had against the principal debtor. 

141. Surety’s right to benefit of creditor’s securities. — A surety is 
entitled to the benefit of every security which the creditor has against the 
principal debtor at the time when the contract of suretyship is entered into, 
whether the surely knows of the existence of such security or not ; and if the 
creditor loses, or, without the consent of the surety, parts with such security, 
the surety is discharged to the extent of the value of the security. 

Illustrations 

{a) C advances to 5, his tenant, 2,000 rupees on the guarantee of A, C has also a further 
.security for the 2,000 rupees by a mortgage of B's furniture. C cancels the mortgage. B 
becomes insolvent, and C sues A on his guarantee. A is discharged from liability to the 
amount of the value of the furniture. 

{b} C’, a (Tcditor, whose advance to B is secured by a decree, receives also a guarantee for 
that advance from A. C afterwards takes IVs goods in execution under the decree, 
and then, without the knowledge of withdraws the execution. A is discharged. 

(c) Aj as surely for B, makes a bond jointly with B to C, to secure a loan from C to B. 
Afterwards, obtains from 5 a further security for the same debt. Subsequently, C gives 
up the further security. A is not discharged. 

142. Guarantee obtained by misrepresentation, invalid. — Any 

guarantee which has been obtained by means of misrepresentation made by the 
creditor, or with his knowledge and assent, concerning a material part of the 
transaction, is invalid, 

143. Guarantee obtained by concealment, invalid. — Any guarantee 
which the creditor has obtained by means of keeping silence as to a material 
circumstance invalid. 

Illustrations 

(a) A engages B as clerk to collect money for him. B fails to account for some of his 
receipts, and A in consequence calls upon him to furnish security for his duly accounting. C 
gives his guarantee for J9's duly accounting. A does not acquaint C with B's previous 
conduct. B afterwards makes default. The guarantee is invalid. 

(b) A guarantees lo C payment for iron to be supplied by him to B to the amount of 
2,000 tons. B and C have privately agreed that B should pay five rupees per ton beyond the 
market price, such excess to be applied in liquidation of an old debt. This agreement is 
concealed from A. A is not liable as a surety. 

144. Guarantee on contract that creditor shall not act on it until 
co»8urety joins. — Where a person gives a guarantee upon a contract tliat 



46 


THE INDIAN CONTRACT ACT, 1872 


the creditor shall not act upon ii until another person has joined in it as co- 
surety, the guarantee is not valid if that other person does not join, 

145. Implied promise to indemnify surety. — In every contract of 
guarantee there is an implied promise by the principal debtor to indemnify 
the surely ; and the surety is entitled to recover from the principal debtor 
whatever sum he has rightfully paid under the guarantee, but no sums which 
he has paid wrougfully. 

Illustrations 

(a) B is indcbifd lo C, and A is surety for ihc debt. C demands payment from A, and 
on his refusal sues him for the amount. A defends the suit, having reasonable grounds for 
doing so, but hr is rompcUed to pay the amount of the debt with costs. He can recover 
from B the amount jtaid by him for costs as well as the principal debt. 

{b) C lends D a sum of money, and A, at the request of B, accepts a bill of CKchangc 
drawn by B upon A to secure the amount. C, the holder of the bill, demands payment of it 
Irom A, and, on d*s refusal to pay, sues him upon die bill. A, not having reasonable grounds 
for so doing, defends the suit, and has to pay the amount of the bill and costs, lie can 
recover from B the amount of the bill, but not the sum paid for costs, as there was no real 
ground for defending the action. 

(f) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be supplied by 
C to B* C supplies to B rice to a less amount than 2,000 rupees, but obtains from A payment 
of the sum of 2,000 rupees in respect of the rice supplied. cannot recover from B more 
than the price of the rice actually supplied. 

146. Co-siireties liable to contribute equally. — Where two or more 
persons arc co-sureties for the same debt or duty, either jointly or severally, 
and whether under the same or different contracts, and whether with or 
without the knowledge of each other, the co-sureties, in the absence of any 
contract to the contrary, are liable, as between themselves, to pay each an 
equal share of the whole debt, or of that pari of it which remains unpaid by 
the principal debtor.^ 


luustratwm 

(a) A, B and C are. sureties lo D for the sum of 3,000 rupees lent to E. E makes default 
i payment. A, B and C are liable, as between themselves, to pay 1,000 rupees each. 

(b) A B and Care sureties to D for the sum of 1,000 rupees lent lo E and there is a 

he extent of one-quarier, and C to the e.xlent of onc-half. K makes default in payment As 
be.wee„ .hcsur.tic, i, liable to pay 250 n«,c«, fl250 rupee., anci C500 rupeS 

147. Liability of cosureties bound in different sums.-Co-surcties 

of theirrlTcf- 

or tJicir respective obligations permit. 

Illustrations 

llm -•-.I W,. ..ch i. . 

.‘,JinndC.ncchli.Unn,p.,%,oS„°,^ " 'l»™i of 30,000 


I* See S» supra. 
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(i) At B and C, as sureties for /), enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 

40,000 rupees, conditioned for D*s duly accounting to E, D makes default to the extent of 

40,000 rupees. A is liable to pay 10,000 rupees, and B and C 15,000 rupees each. 

(r) Af B and C, as sureties for D, enter into three several bonds, each in a different 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 

40.000 rupees, conditioned for /)'s duly accounting to E, D makes default to the extent of 

70.000 rupees. A, B and C have to pay each the full penalty of liis bond. 



CHAPTER IX 


OF BAIUmENT 


148. “Bailmeot”, “bailor”, and “bailee” defined.— A “bailment” is 
the delivery of goods by one person to another for some purpose, upon a 
contract that they shall, when the purpose is accomplished, be returned or 
otherwise disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the “bailor”. The person 
to whom they are delivered is called the “bailee”. 

Explanation . — If a person already in possession of the goods of another 
contracts to hold them as a bailee, he thereby becomes the bailee, and the 
owner becomes the bailor of such goods, although they may not have been 
delivered by way of bailment. 

149. Delivery to bailee how made— The delivery to the bailee may be 
made by doing anything which has the effect of putting the goods in the 
possession of the intended bailee or of any person authorized to hold them on 
his behalf. 


150. Bailor’s duty to disclose faults in goods bailed. — The bailor is 
bound to disclose to the bailee faults in the goods bailed, of which the bailor 
is aware, and which materially interfere with the use of them, or expose the 
bailee to extraordinary risks; and if he does not make such disclosure, he is 
responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 


Illustrations 

(a) A lends a horse, which he knows to be vicious, to B. He does not disclose the fact 
that the horse is vicious. The horse runs away. B is thrown and injured. A is responsible 
to B for damage sustained. 

(*) A hires a carnage of B. The carriage is unsafe, though B is not aware of it, and A 
IS injured. B is responsible to A for the injury. 

• ** *** taken by bailee.— In all cases of bailment the bailee 

IS bound to take as much care of 'the goods bailed to him as a man of 
ordinary prudence would, under similar circumstances, take of his own goods 
of the same bulk, quality and value as the goods bailed.* 


1. The raponsibility of the Trustees of the Port of Madras constituted under the 

“a?o JbaU ’ ^ Soods has been declared 

to be that of a bailee under these sections, without the qualifying words “in the absence of 

any special contract” in S. 152. 5« S. 40 (1) of that Aci. 

2. As to railway contract, the Indian Railways Act. 1890, S. 73. As to the liability 

of common carriers, su the Carriers Act 1865, S. 8. uawuty 
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^152. BBilee when not liable for loss, etc., of thing bailed.— The 

bailee, in the absence of any special contract, is not responsible for the loss, 
destruction or deterioration of the thing bailed, if he has taken the amount of 
care of it described in Section 151. 

153. Termination of bailment by bailee’s act inconsistent with 
conditions# — A contract of bailment is voidable at the option of the bailor, 
if the bailee does any act with regard to the goods bailed, inconsistent with 
the conditions of the bailment. 

Illustration 

A lets to for hire, a horse for his own riding. B drives the horse in his carriage. This 
is. at the option of a termination of the t^ailment. 

154. Liability of bailee making unauthorized use of goods bailed# — 

If the bailee makes any use of the goods bailed which is not according to the 
conditions of the bailment, he is liable to make compensation to the bailor 
for any damage arising to the goods from or during such use of them. 

Illustrations 

(a) A lends a horse to B for his own riding only. B allows C, a member of his family, 
to ride the horse. C rides with care, but the horse accidentally falls and is injured. B is 
liable to make compensation \o A for the injury done to the horse. 

{b) A hires a horse in Calcutta from B expressly to march to Benaras, A rides with due 
care, but marches to Cuttack instead. The horse accidentally falls and is injured. A is 
liable to make compensation to B for the injury to the horse. 

155. Effect of mixture, with bailor’s consent, of his goods with 
bailee’s. —If the bailee, with the consent of the bailor, mixes the goods of 
the bailor with his own goods, the bailor and the bailee shall have an interest, 
in proportion to their respective shares, in the mixture thus produced. 

156. Effect of mixture, without bailor’s consent, when the goods 
can be separated. — If the bailee, without the consent of the bailor, mixes 
the goods of the bailor with his own goods, and the goods can be separated 
or divided, the properly in the goods remains in the parties respectively ; but 
the bailee is bound to bear the expense of separation or division, and any 
damage arising from the mixture. 

Illustration 

A bails 100 bales of cotton marked with a particular mark to B, B, without consent, 
mixes the 100 bales with other bales of his own, bearing a different mark. A is entitled to 
have his 100 bales returned, and B is bound to bear all the expense incurred in the separa- 
tion of the bales, and any other incidental damage. 

157. Effect of mixture, without bailor’s consent, when the goods 
cannot be separated. — If the bailee, without the consent of the bailor, 
mixes the goods of the bailor with his own goods, in such a manner that it is 
impossible to separate the goods bailed from the other goods, and deliver 
them back, the bailor is entitled to be compensated by the bailee for the loss 
of the goods. 

1 . The responsibility of the Trustees of the Port of Madras constituted under the 
Madras Port Trust Act, 1905 (Madras Act 2 of 1905), in regard to goods has been declared 
to be that of a bailee under these sections, without the qualifying words **in the absence of 
atiy special contract” S. 152. S. 40 (1) of the Act. 
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4 bails a barrel of Cape flour worth Rs, 45 to B. B, without i4’s consent, mixes the 
flour with countrv flour of his own, worth only Rs. 25 a barrel, B must compensate A for 
the loss of his flour. 

158. Repayment, by bailor, of necessary expenses.— Where, by the 

conditions of llic bailment, the t^'oods are to be kept or to be carried, or to 
have work done upon them by the bailee for the bailor, and the bailee is to 
receive no rcrniineralion, the bailor shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment. 

159. Restoration of goods lent gratuitously. — The lender of a thing 
for use may at any time require its return, if the loan was gratuitous, even 
though he lent it for a specified time or purpose. But if, on the faith of 
such loan made for a specified time or purpose, the borrower has acted in 
such a manner that tlie return of the thing lent before the time agreed upon 
would cause him loss exceeding the benefit actually derived by him from the 
loan, the lender iriiisl, if he compels tlie return, indemnify the borrower for 
the amount in wliich the loss so occasioned exceeds the benefit so derived. 

160. Return of goods bailed, on expiration of time or accomplish- 
ment of purpose. — It is the duty of the bailee to return, or deliver accord- 
ing to the bailor’s direclions, the goods bailed, without demand, as soon as 
the time for which they were bailed has expired, or tlie purpose for which 
they were bailed has been accomplished. 

^161. Bailee’s responsibility when goods are not duly returned. — 
If, by the fault of the bailee, the goods are not returned, delivered or tender- 
ed at the proper time, he is responsible to ilie bailor for any loss, destruction 
nr deterioration of the goods from tliat time.* 

162. Termination of gratuitous bailment by death. — A gratuitous 
iDailrn; ut is terminated by the death either of tlie bailor or of the bailee. 

163. Bailor entitled to increase or profit from goods bailed. — In 

the absence o( any contraci to the contrary, the bailee is bound to deliver to 
the bailor, or acc(»rding to his directions, any increase or profit which may 
have accrued from tlie goods bailed. 

Illustration 

A leaves a cow in the i t.stody of B to he taken rare of. 'rhe cow has a calf. B is hound 
to deliver the calf as well as the cow to A, 

164. Bailor’s responsibility te bailee. — The bailor is responsible to 
the bailee for any loss which the bailee may sustain by reason that the bailor 
was not entitled to make the bailment, or to receive back the goods, or to 
give directions respecting them. 

165. Bailment by several joint owners. — If several joint owners of 
goods bail them, the bailee may deliver them back to, or according to the 

1. S. 161 has been declared to apply to the responsibility of the Trustees of the Port of 
Madras as to goods in their possession, set the Madras Port Trust Act, 1905. 

2. As to railway contracts, see the Indian Railways Act, 1890, s! 73. 
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directions of, one joint owner without the consent of all, in the absence of 
any agreement to the contrary. 

166« Bailee not responsible on re-delivery on bailor without 
title. — If the bailor has no title to the goods, and the bailee, in good faith, 
delivers them back to, or according to the directions of, the bailor, the bailee 
is not responsible to the owner in respect of such delivery.^ 

167. Right of third person claiming goods bailed.-^ If a person, other 
than the bailor, claims goods bailed, he may apply to the Court to stop the 
delivery of the goods to the bailor, and to decide the title to the goods. 

168. Right of finder of goods. May sue for specific reward 
offered. — The finder of goods has no right to sue the owner for compensation 
for trouble and expense voluntarily incurred by him to preserve the goods 
and to find out the owner ; but he may retain the goods against the owner 
until he receives such compensation; and where the owner has offered a speci- 
fic reward for the return of goods lost, the finder may sue for such reward, 
and may retain the goods until he receives it. 

169. When finder of thing commonly on sale may sell it. — When a 
thing which is commonly the subject of sale is lost, if the owner cannot with 
reasonable diligence be found, or if he refuses upon demand, to pay the 
lawful charges of the finder, the finder may sell it — 

(7) when the thing is in danger of perishing or of losing the greater part 
of its value, or 

( 2 ) when the lawful charges of the finder, in respect of the thing found, 
amount to two- thirds of its value. 

170. Bailee’s particular lien. — Where the bailee has, in accordance with 
the purpose of the bailment, rendered any service involving the exercise of 
labour or skill in respect of the goods bailed, he has, in the absence of a con- 
tract to the contrary, a right to retain .such goods until he receives due remu- 
neration for the services he has rendered in respect of them. 

Illustrations 

(a) A delivers a rough diamond to B, a jeweller, to be cut and polished, which is accord- 
ingly done, B is entitled to retain the stone till he is paid for the services he has rendered. 

(b) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver the coat as 
soon as it is finished, and to give a three months’ credit for the price. B is not entitled to 
retain the coat until he is paid. 

171. General lien of bankers, factors, wharfingers, attorneys and 
policy-brokers. — Bankers, factors, wharfingers, attorneys of a High Court 
and policy-brokers may, in the absence of a contract to the contrary, retain 
as a security for a general balance of account, any goods bailed to them ; 
but no other persons have a right to retain, as a security for such balance, 
goods bailed to them, unless there is an express contract to that effect * 

1. Soi the Indian Evidence Act, 1872, S. 117. 

2, As to lien of an agent, iw S. 221, In/ra, As to Hen of a Railway Administration, sii 
the Indian Railways Act, 1890, S. 55. 
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Bailments of Pledges 

172. “Pledge”, “Pawnor”, and “pawnee” defined.— The bailment of 
goods as security for payment of a debt or performance of a promise is 
called “pledge”. The bailor is in this case called the “pawnor”. The 
bailee is called the “pawnee”. 

173. Pawnee’s right of retainer.— The pawnee may retain the goods 
pledged, not only for payment of the debt or the performance of the promise, 
but for the interest of the debt, and all necessary expenses incurred by him 
in respect of the possession or for the preservation of the goods pledged. 

174. Pawnee not to retain for debt or promise other than that for 
which goods pledged. Presumption in case of subsequent advan- 
ces. — The pawnee shall not, in the absence of a contract to that effect, retain 
the goods pledged for any debt or promise other than the debt or promise 
for which they are pledged ; but such contract, in the absence of anything 
to the contrary, shall be presumed in regard to subsequent advances made 
by the pawnee. 


175. Pawnee’s right as to extraordinary expenses incurred. — The 

pawnee is entitled to receive from the pawnor extraordiociry expenses incur- 
red by him for the preservation of the goods pledged, 

176. Pawnee’s right where pawnor makes default. ~ If the pawnor 
makes default iu payment of the debt, or performance, at the stipulated time, 
of the promise, in respect of which the goods were pledged, the pawnee may 
bring a suit against the pawnor upon the debt or promise, and retain the 
goods pledged as a collateral security ; or he may .sell the thing pledged, on 
giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount due in respect of the 
debt or promise, the pawnor is still liable to pay the balance. If the pro- 
ceeds of tlie sale are greater than the amount so due, the pawnee shall pay 
over the surplus to the pawnor. ^ ^ 

177. Defaulting pawnor’s right to redeem,-If a time is stipulated for 

» mSc tl for which the pledge 

m , of the promise at the stipulated time, he may redeem the goodsplcd- 

brnhemust, 

default. froo^ his 

thlcoLnfirlJe Where a mercantile agent is, with 

goods goods or the documents of title to 

g > y P g made by him, when acting in the ordinary cour.se of busi- 
^e^^f a m^canuk ^ent, shall be as valid as if he were expressly authored 

1. For limitation, see the Limitation Act, i963. Art. 70 

2. .Ss. 1 78 and i 78A subs, by Act 4 of 1 930. S. 2, for the originai .9. 1 78. 
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by the owner of the goods to make the same ; provided that the pawnee acts 
in good faith and has not at the time of the pledge notice that the pawnor has 
not authority to pledge. 

Explanation . — la this Section, the expressions “mercantile agent” and 
“documents of title” shall have the meanings assigned to them in the Sale 
of Goods Act, 1930 (3 of 1930). 

178A. Pledge by person in possession under voidable contract. — 

When the pawnor has obtained possession of the goods pledged by him under 
a contract voidable under Section 19 or Seciion 19A, but the contract has not 
been rescinded at the time of the pledge, tlie pawnee acquires a good title to 
the goods, provided he acts in good faith and without notice of the pawnor’s 
defect of title.] 

179. Pledge where pawnor has only a limited interest. —Where a 
person pledges goods in which he has only a limited interest, the pledge is 
valid to the extent of that interest. 

Suits by Bailees or Bnilois against Wrong-doers 

180. Suit by bailor or bailee against wrong-doer, — If a third person 
wrongfully deprives the bailee of the use or possession of the goods bailed, or 
docs them any injury, the baiU'e is entitled U) use such remedies as the owner 
might have used in the like case if no bailment had been made ; and cither 
the bailor or the bailee may bring a suit against a third person for such dep- 
rivation or injur)'. 

181. Apportionment of relief or compensation obtained by such 
suits. — Whatever is obtained by way of relief or compensation in any such 
suit shall, as between the bailor and the bailee, be dealt with according to 
their respective interests. 



CHAPTER X 

OF AGENCY 

Appointment and Autlioritj; of Agents 

182. Agent” and “principal” defined.— An ‘ 'agent” is a person em- 
ployed to do any act for another, or to represent another in dealings with 
third persons. The person for whom such act is done, or who is so represen- 
ted, is called the “principal”. 

183. Who may employ agent. — Any person who is of the age of majo- 
rity according to the law to which he is subject, and who is of sound mind, 
may employ an agent. 

184. Who may be an agent. —As between the principal and tliird per- 
sons, any person may become an agent ; but no person who is not of the age 
of majority and of sound mind can become an agent, so as to be responsible 
to his principal according to the provisions in that behalf iierciii contained. 

185. Consideration not necessary. — No consideration is necessary to 
create an agency. 

186. Agent’s authority may be expressed or implied. — The authority 
of an agent may be expressed or implied.^ 

187. Definitions of express and implied authority.— An authority is 
said to be express when it is given by words spoken or written. An authority 
is said to be implied when it is to be inferred from the circumstances of the 
case ; and things spoken or written, or the ordinary course of dealing, may 
be recounted circumslaiiccs of the case. 

Illustration 

A owns a shop in Serampur, living himself in Calcutta, and visiting the shop occasionally. 
The shop is managed by B, and he is in ilie habit of ordering goods from C in the name of A 
for the purposes of the shop, and of paying for thnn out of funds with A’s knowledge. B 
has an implied authority from A to order goods from C in the name of .4 for the purposes of 
the shop. 

188. Extent of agent’s authority. — An agent, having an authority to 
do an act, has authority to do every lawful thing which is necessary in order 
to do such act. 

An agent having an aulhorily to carry on a business, has authority to do 
every lawful thing necessary for the purpose, or usually done in the course, 
of conducting such business. 

Illustrations 

(a) A is employed by B, residing in London, to recover at Bombay a debt due to B. A 
may adopt any legal process necessary for the purpose of recovering the debt, and may give a 
valid discliargc for the same. 

1. however, the Indian Registration Act, 1908, S. 33. also the Code of Civil 
Procedure, 1908, Sch. I, Order III, rule 4. 
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(b) A conttitulet B his agent to carry on his business of a ship-builder. B may purchase 
timber and other materials, and hire workmen , for the purpose of carrying on the business. 

1#9. Agent’s authority, in an emergency. — An agent has authority, in 
an emergency, to do all such acts for the purpose of protecting his principal 
from loss as would be done by a person of ordinary prudence, in his own 
case, under similar circumstances. 

Illustrations 

(a) An agcnl for sale may have i^oods rejiaircd if it be nec essary. 

{b) A consigns provisions to B at C'.alcutta, wiili direciions to send tlicnt immrdialcJy to 
C, at Cuttack, may sell the provisions at Galeniia if they wil! not hear tiie journey to 
Cuttack without spoiling 

Sub-agents 

190. When agent cannot delegate. — An agent cannot lawfully employ 
another to perform acts wliicli he has expressly or impliedly undertaken to 
perform personally, unless by (lie ordinary custom of trade a sub-agent may, 
or, from the nature of the agency, a sub-agent must, i)c employed. 

191. ‘‘Sub-agent” defined.— -A “sub-agent” is a person employed by, 
and acting under the control of, the original agent in the business of the 
agency. 

192. Representation of principal by sub-agent properly appoint- 
ed, — Where a sub-agent is properly appointed, the principal is, so far as 
regards third persons, ropresscnied by the sub-ugeut and is ])ouiul by and 
responsible for his acts, as if he were an agent originally appointed by the 
principal. 

Agent’s responsibility for sub-agent. — The agent is responsible to the 
principal for the acts of the sub-agent. 

Sub-agent’s responsibility. — 'Fhe sub-agent is responsible for his acts 
to the agent, but not to the principal, except in cases of fraud or wilful 
wrong. 

193« Agent’s responsibility for sub-agent appointed without au- 
thority. — Where an agent, without having authority to do so, lias appointed 
a person to act as a sub-agent, the agent stands towards such person in the 
relation of a principal to an agent, and is responsible for his acts both to the 
principal and to third persons ; the principal is not represented by or respon- 
sible for the acts of the person so employed, nor is that person responsible to 
the principal. 

194. Relation between principal and person duly appointed by 
agent to act in business of agency. — Where an agent, holding an express 
or implied authority to name another person to act for tlie principal in the 
business of the agency, has named another person accordingly, such person 
is not a sub-agent, but an agent of the principal for such part of the business 
of the agency as js entrusted to ^im. 
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Illustrations 

(a) A directs B, his solicitor, to sell his estate by auction, and to employ an auctioneer 
for the purpose. B names C, an aiiciioncer, to conduct the sale. C is not a sub-agent, but 
is agent for the conduct of the sale, 

(b) A authorizes 8, a merchant in Calcutta, to recover the moneys due to A from C & 
Co. ^ instructs a solicitor, to take legal proceedings against C 8l Co. for the recovery 
of the money. D is not a sub-agent, but is solicitor for A. 

195. Agent’s duty in naming such person. — In selecting such agent 
for his principal, an agent is bound lo exercise the same amount of discretion 
as a man of ordinary prudence would exercise in his own case ; and if he 
does this, he is not responsible to the principal for the acts or negligence of 
the agent so selected. 

Illustrations 

(a) A instructs B, a merchant, t • buy a ship for him. B employs a ship-surveyor of good 
reputation to choose a ship for A. The surveyor makes the choice negligently and the ship 
turns out to be unseaworthy and is lost. B is not, but the surveyor is, responsible to A. 

(b) A consigns goods to /?, a merchant, for sale. B, in due course, employs an auctioneer 
in good credit to sell the goods of A, and allows the auctioneer lo receive the proceeds of the 
sale. The auctioneer afterwards becomes insolvent without having accounted for the pro- 
ceeds. B is not responsible to A for the proceeds. 

Ratification 

196. Right of person as to acts done for him without his authori- 
ty. Effect of ratification. — Where acLs are done by one person on behalf 
of auotlier, but without his knowledge or authority, he may elect to ratify or 
to disown such acts. If he ratify them, the same effects will follow as if they 
had been performed by his authority. 

197. Ratification may be expressed or implied. — Ratification may 
be expressed or may be implied in the conduct of the person on whose behalf 
the acts arc done. 

Illustrations 

{a) A, without autliority, buys goods for B. Afterwards, B sells them to C on his own 
account. B*s conduct implies a ratification of the purchase made for him by A. 

(b) J, without B s auihoiity, lends /^s money to C. Afterwards, B accepts interest on the 
money from C. B's conduct implies a ratification of the loan. 

198. Knowledge requisite for valid ratification.— No valid ratifica- 
tion can be made by a person whose knowledge of the facts of the case is 
materially defective. 

^ 199. Effect of ratifying unauthorized act forming part of a transac- 
tion. A person ratifying any unauthorized act done on his behalf, ratifies 
the whole ot the transaction of which such act formed a part. 

200. Ratification of unauthorized act cannot injure third per- 
son.— An act done by one person on behalf on another, without such other 
person’s authority, which, if done with authority, would have the effect of 
subjectmg a third person to damages, or of terminating any right or interest 
of a third person, cannot, by ratification, be made to have such effect. 
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Illustrations 

(a) A, not being authorized thereto by By demands, on behalf of By the delivery of a\ 
chattel, the property of B, from C who is in possession of it. This demand cannot be ratified 
by By so as to make C liable for damages for his refusal to deliver. 

{b) A holds a lease from By terminable on three months’ notice. C, an unauthorized 
person, gives notice of termination to A. 'I hc notice cannot be ratified by B, so as to be bin- 
ding on A. 

Revocation of Authority 

201. Termination of agency. — An agency is terminated by the principal 
revoking his authority ; or by the agent renouncing the business of the 
agency ; or by the lousiness of the agency being completed ; or by either the 
principal or agent dying or becoming of unsound mind ; or by the principal 
being adjudicated an insolvent under the provisions of any Act for the time 
being in force for the relief of insolvent debtors. 

202. Termination of agency, where agent has an interest in sub* 
ject-matter. — Where the agent has himself an interest in the property which 
forms the subject-matter of the agency, the agency cannot, in the absence of 
an express contract, be terminated to the prejudice of such interest. 

Illustrations 

(fl) A gives authority to B to sell .4’s land, and to pay himsell', out of the proceeds, the 
debts due to him from A. A cannot revoke this authority, nor can it be terminated by his 
insanity or death. 

(b) A consigns 1 ,000 bales of cotton to By who has made advances to him on such cotton 
and desires B to sell the cotton, and to repay himself out of the price, the amount of his 
own advances. A cannot revoke iliis authority, nor is it terminated by his insanity or death. 

203. When principal may revoke agent’s authority. — The principal 
may, save as is otherwise provided by the last preceding Section, revoke the 
autliority given to his agent at any time before the authority has been exer- 
cised so as to bind live principal. 

204. Revocation where authority has been partly exercised. — The 

principal cannot revoke the authority given to his agent after the authority 
has been partly exercised, so far as regards such acts and obligations as arise 
from acts already done in the agency. 

Illustrations 

(a) A auiljorizcs B to buy 1,000 bales of cotton on account of A, and to pay for it out 
of A*^ moneys remaining in B*s hands. B buys 1,000 bales of cotton in his own name, so as 
to make himself personally liable for the price. A cannot revoke /i’s authority so far as re- 
gards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of c otton on account of A and to pay for it out of 
.d’s moneys remaining in B*i hands. B buys 1,000 bales of cotton in .d’s name and so as not 
to render himself personally liable for the price. A can revoke B'$ authority to pay for the 
cotton. 

205. Compensation for revocation by principal, or renunciation 
by agent. — Where there is an express or implied contract that the agency 
should be continued for any period of time, the principal must make compen- 
sation to the agent, or the agent to the principal, as the case may be, for any 
previous revocation or renunciation of the agency without sufficient cause. 
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206. Notice of revocation or renunciation. — Reasonable notice must 
be given of such revocation or renunciation, otherwise the damage tliereby 
resulting to the principal or the agent, as the case may be, must be made 
good to the one by the other. 

207. Revocation and renunciation may be expressed or implied.-^ 

Revocation and renunciation may be expressed or may be implied in the con- 
duct of the principal or agent respectively. 

Illustration 

A empowers B to let it’s house. Afterwards, A lets it himself. This is an implied revoca- 
tion of 5’s authority. 

208. When termination of agent’s authority takes effect as to 
agent, and as to third persons. — The termination of the authority of an 
agent does not, so far as regards the agent, take cllcct before it becomes 
known to him, or, so far as regards third persons, l^eforc it becomes known 
to them. 

Illustrations 


(aj A diiecis B to sell ^-oods ioi him, and to ji>ivr H U\c prr cthi . commission on 

the price feichrd by the yoods, A afUTNN ards, by letter, levokes B'a anthoilly. B, after tlic 
letter is sent, but before he receives it, sells the goods for UK) rupees. I'hc sale is binding on 
.*1, and B is entitled to fiv<’ rujM'eh as his rurnmission. 

[h) Ay at ^ladras, ])y letter directs li to sell for him some coiiun King in a vv'aichouse in 
Bombay, and afterwards, by letter, levokcs bis autboriiy tf) sell, and directs Z^to send the 
cotton to Madras, /h after rccci\ing the second letter, eriicis int*) ,i contract with (Z, who 
knows of the hrsl letter, but not of tlie second, foi the sale to him of iIk- cotton. Cpay.s B 
the money, with which B absconds. (As payment is good as against A. 

(t) A diiects By his agent, to pay tciiain money to C. jt dies and D takes out probate to 
bis will. By after .d’s «leath but bcloic hearing of it, pay.s the money to C. T he payment is 
good as against Dy the executor. 

209. Agent’s duty on termination of agency by principal’s death 
or insanity.— W^hen an nseucy is terminated by tlie principal dying or be- 
comiiig of unsound mind, the agent is bound to take, on behalf of the repre- 
sentatives of his late principal, all reasonable steps lor the protection and pre- 
servation of the intcrasts entrusted to him. 

210. Termination of sub-agent’s authority. — The termination of the 
authority of an agent causes the termination (subject to the rules herein con- 
tained regarding the termination of an agent’s authority) of the authority of 
all sub-agents appointed by him. 


Agent's Dutj to Principal 

211. Agent’s duty in conducting principal’s business An agent is 

bound to conduct the business of his principal according to the directions 
given by the principal, or, in the absence of any such directions, according to 
the custom which prevails in doing business of the same kind at the place 
where the agent conducts such business. When the agent acts otherwise if 
any loss ^ sustained, he must make it good to his principal, and if any 
accrues, he must account for it. ^ ^ 
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lUustraiwns 

(a) Af an agent engaged in carrying on for B a business in which it is the custom to invest 
from time to time, at interest, lire moneys which may be in Jiand, omits to make such invest- 
ment. A must make good to B the interest usually obtained by sucli investments. 

(b) B, a broker, in whose business it is not the custom to sell on credit, sells goods of A 
on credit to C, whose credit at the time was very high. C, before payment, becomes insol- 
vent. B must make good the loss to A. 

212. Skill and diligence required from agent. — An agent is bound to 
conduct the business of the agency with as much skill as is generally possessed 
by persons engaged in similar business, unless the principal has notice of his 
want of skill. The agent is always bound to act with reasonable diligence, 
and to use such skill as he possesses ; and to make compensation to his princi- 
pal in respect of the direct consequences of his own neglect, want of skill, or 
misconduct, but not in respect of loss or damage which arc indirectly or 
remotely caused by such neglect, want of skill, or misconduct. 

Illustrations 

(a) A, a merchant in Calcutta, has an agent, B, in London, to whom a sum of money is 
paid on account, with orders to remit. B retains the money for a considerable time. A, 
in consequence of not receiving the money, becomes insolvent. B is liable for the money and 
interest from the day on which it ought to have been paid, according to the usual rate, and 
for any further direct loss — as, e.g., by variation of rate of exchange — but not further. 

(/>) A, an agent for the sale of goods, having authority to sell on credit, sells to B on credit, 
without making tlie proper and usual enquiries as to the solvency of B. B, at the lime of such 
sale, is insolvent. A must make compensation to his principal in respect of any loss thereby 
sustained. 

(c) an insurance-broker employed by B to effect an insurance on a ship, omits to sec 
that the usual clauses arc inserted in the policy. The ship is afterwards lost. In consequence 
of the omission of the clauses nothing can be recovered from the underwriters, A is bound 
to make good tlic loss to B, 

{d) Ay a merchant in England, directs By his agent at Bombay, who accepts the agency, 
to send him 100 bales of cotton by a certain ship. having it in his power to send the 
cotton, omits to do so. I’hc ship arrives safely in England. Soon after her arrival the price 
of cotton rises. B is bound to make good to .'J the profit wliich he might have made by the 
100 bales of cotton at the time ihc sliip arrhed, but not any profit he might have made by the 
subsequent rise. 

213. Agent’s accounts. — An agent is bound to render proper accounts 
to his principal on demand. 

214. Agent’s duty to communicate with principal. — It is the duty 
of an agent, in cases of difficulty, to use all reasonable diligence in communi- 
cating with his principal, and in seeking to obtain his instructions. 

215. Right of principal when agent deals, on his own account, in 
business of agency without principal’s consent. — If an agent deals on 
his own account in the business of the agency, without first obtaining the 
consent of his principal and acquainting him with all material circumstances 
which have come to his own knowledge on the subject, the principal may 
repudiate the transaction, if the case show, cither that any material fact has 
been dishonestly co|iccaled from him by the agent, or that the dealings of the 
agent have been disadvantageous to him. 
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Illustrations 

(a) A dir'^cts B to sell A’s estate. B buys the estate for himself in the name of C. A, on 
discovering that B has bought the estate for himself, may repudiate the sale, if he can sliow 
that be has dishonestly concealed any material fact, or that the sale has been disadvantageous 
to him. 

{b) A directs B to sell A’s estate. B, on looking over the estate before selling it, finds a 
mine on the estate uhich is unknown to A. B informs A titat he wishes to buy the estate for 
himself, but conceals the discovery of the mine. A allows B to buy, in ignorance of existence 
of the mine. A on discovering that B knew of the mine at the time he bought the estate, 
may either repudiate or adopt the sale at his option. 

216. Principars right to benefit gained by agent dealing on his own 
account in business of agency- —If an agent without the knowdedge oP his 
principal, deals in the business of the agency on his own account instead of 
on account of his principal, the principal is entitled to claim from the agent 
any benefit which may havx* resulted to him from the transaction. 

Illustration 

..4 directs B, his agent, to buy a certain house foi him. B tells A it cannot be bought, 
and buys tlic house for himself. A may, on discovering that B has bought the house, compel 
him to sell it to A at the price he gave lor it. 

217. Agent’s right of retainer out of sums received on principal’s 
account. — An agent may retain, out of any sums received on account of the 
principal in the business of the agency, all moneys due to himself in respect 
of advances made or expenses properly incurred by him in conducting such 
business, and also sucli remuneration as may be payable to him for acting 
as agent. 

218. Agent’s duty to pay sums received for principal. — Subject to 
such deductions, the agent is bound to pay to his principal all sums received 
on his account. 

219. Wben agent’s remuneration becomes due. — In the absence of 
any special contract, payment for ilie performance of any act is not due to 
the agent until the completion of such act; but an agent may detain moneys 
received by him on account of goods sold, although the whole of the goods 
consigned to him for sale may not have been sold, or although the sale may 
not be actually complete. 

220. Agent not entitled to remuneration for business misconduct- 
ed. — An agent who is guilty of misconduct in the business of the agency, is 
not entitled to any remuneration in respect of thal part of the business which 
he has misconducted. 

Illustrations 

(a) A employs B to recover 1,00,000, rur>ce5 from C, and to lay it out on good *ecurity, 

recovers the 1,(X),000 rupees and lays out 90,000 rupees on good security, but lays out 
10,000 rupees on security which he ought to have known to be bad, whereby A loses 2,000 
rupees, iJ is entitled to remuneration for recovering the 1,00,000 rupees and for investing 
the 90,000 rupees. He is not endtlcd to any remuneration for investing the 10 000 fntirfs 
and he must make good the 2,000 rupees to A, * i 
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(i) A employs B to recover 1,000 rupees from C. Through B’t misconduct the money 
is not recovered. B is entitled to no remuneration for his services, and must make good the 
loss. 

221. Agcnt^s lien on principars property.— In the absence of any 
contract to the contrary, an agent is entitled to retain goods, papers, and 
other property, whether movable or immovable, of the principal received 
by him, until the amount due to himself for commission, disbursements and 
services in respect of the same has been paid or accounted for to him. 

Principal's Duty to Agent 

222. Agent to be indemnified against consequences of lawful 
act. — The employer of an agent is bound to indemnify him against the conse- 
quences of all lawful acts done by such agent in exercise of the authority 
conferred upon him. 

Illustrations 

at Singapiir, untlcr instructions from ,<4 of Calcutta, contracts with C to deliver 
certain goods to him. A docs not send the goods to /?, and C sues B for breach of contract. 

B informs A of the suit, and A authorircs him to defend the suit. B defends the suit, and 
is compelled to pay daniugcs and costs, and incurs expenses, A is liable to B for such 
damages, costs and expenses. 

{h) B, a broker at Calcutta, by (he orders of Ay a merchant there, contracts with Cfor 
the purchase of 10 casks of oil for A. .Afterwards, A refuses to receive the oil, and C sues 
B, B informs A, who repudiates the contract altogether. B defends, but unsuccessfully, and 
has to pay damages and costs and incurs expenses. A is liable to B for such damages, costs 
and expenses. 

223. Agent to be indemnified against consequences of acts done 
in good faith. — Where one person employs auotlier to do an act, and the 
agent docs the act in good faitli, the employer is liable to indemnify the 
agent against the consequences of that act, though it causes an injury to the 
rights of third persons. 

Illustrations 

(a) A, a dccrcr-holdrr and entitled to execution of B’s goods, requires the officer of the 
Court to seize certain goods, representing them to be the goods of B. The officer seizes the 
goods, and is sued by C, the true owner of the goods. A is liable to indemnify the officer for 
the iiim which he is compelled to pay to C, in consequence of obeying .d’s directions. 

{b) By at the request of A^ sells goods in the possession of Ay but which A had no right 
to dispose of. B docs not know this, and hands over the proceeds of the sale to d. After- 
wards Cy the true owner of the goods, sues B and recovers the value of the goods and 
costs. A is liable to indemnify B for what he has been compelled to pay to C, and for 
own expenses. 

224* Nonliability of employer of agent to do a criminal act* — 

Whete one person employs another to do an act which is criminal, the 
employer is not liable to the agent, either upon an express or an implied 
promise, to indemnify him against the consequences of that act.^ 


h S*e S* 24, supra. 
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Illusirations 

{a) A employs B to brat C, and agrees to indemnify him against all conscquenccf of the 
act. B thereupon beats C and has to pay damages to C for so doing. A is not liable to 
indemnify B for those damages. 

(b) Bt the proprietor of a newspaper, publishes, at request, a libel upon C in the 
paper, and A agrees to indemnify B against the contcquenccs of the publication, and all 
costs and damages of any action in respect thereof. B is sued by C and has to pay damages 
and also incurs expenses. A is not liable to B upon the indemnity. 

225. Compensation to agent for injury caused by principal’s 
neglect. — The principal must make compensation to his agent in respect of 
injury^ caused to such agent by the principal’s neglect or want of skill. 

Illustration 

/I employs 5 as a bricklayer in Imildiug a house, and puts up thr staffolding hiiniielf. 
I'he scaflbldini» is unskilfully put up. and B is in coniecpicncr hurt. A must make compensa- 
tion to B. 

Effect of Agency on Contracts with Third Persons 

226. Enforcement and consequences of agent’s contracts. — Con- 
tracts entered into through an agent, and obligations arising from acts done 
by an agent, may be enforced in the same manner, and will have the same 
legal consequences as if the contracts had been entered into and the acts 
done by the principal in person. 

Illustrations 

(a) .4 buys noods from B, knowing (hat he is an agent for their sale, but not knowing 
who is the priru ipal. /?'» principal is the person cmaled to claim from i4 the price of the 
goods, and ^cannot, in a suit by the principal, set-olf against that claim a debt due to 
himself from B, 

{b} A, being B\ agent, with authority to receive money on hi? l^chalf, receives from Ca 
sum of money due to B. C is ilisc'liarged of his obligation to pay the sum in cjucsiion to B, 

227. Principal how far bound, when agent exceeds authority. — 

When an agent does more than lie is authorized to do, and when the part 
of what he doeS;, which is within his authority, can be separated from the 
part which is beyond his authority, so much only of what he does as is 
within liis authority is binding as between him and his principal. 

Illustration 

A, being owner of a ship and cargo, authorizes B to procure an insurance for 4,000 
rupees on the ship. B prorures a policy for 4,000 rupees on the ship, and another for the 
like sum on the cargo. A is bound to pay the premium for the policy on the ship, but not 
the premium for the policy on the cargo. 

228. Principal not bound when excess of agent’s authority is net 
separable. — ^Where an agent does more than he is authorized to do, and 
what he does beyond the scope of his authority cannot be separated from 
what is within it, the principal is not hound to recognize the transaction* 

Illustration 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for one sum 
of 6,000 rupees. A may repudiate the whole transaction, 

I. Cf the Indian Fatal Accidents Art, 1855 (13 of 1855). 
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229. Consequences of notice given to agent. — ^Any notice given to or 
information obtained by the agents provided it be given or obtained in the 
course of the business transacted by him for the principal, Shall, as between 
the principal and third parties^ have the same legal consequence as if it had 
been given to or obtained by the principal. 

lUustraihns 

(a) ^ ii employed by B to buy from C certain goods, of which C is the apparent owner, 
and buys them accordingly. In the course of the treaty for the sale, A learns that the goods 
really l)elonged to D, V)ut B is ignorant of that fact. B is not entitled to set-off a debt owing 
to him from C against the price of the goods. 

(If) .4 is employed by B to buy from C goods of which C is the apparent owner. A was, 
before he ^vas so employed, a servant of C, and then learnt that the goods really belonged 
to 7), but B is ignorant of that fact. In spite of the knowledge of his agent, B may set-off 
against the- price of the goods a debt owing to him from C. 

230. Agent cannot personally enforce, nor be bound by, contracts 
on behalf of principal. — In the absence of any contract to that effect, an 
agent cannot personally etiforce contracts entered into by liim on behalf of 
Ills principal, nor is he personally bound by them. 

Presumption of contract to contrary. — Such a contract shall be pre- 
sumed to exist in the following cases : 

(7) Where the contract is made hy an agent for the sale or purchase of 
goods for a merchant resident abroad ; 

(2) Where tlic agent docs not disclose the name of his principal ; 

(3) Where the principal, though disclosed, cannot be sued. 

231. Rights of parties to a contract made by agent not dis- 
closed. — If an agent makes a contract with a person who neither knows, 
nor has reason to suspect, that he is an agent, his principal may require the 
performance of the contract ; but the other contracting party has, as against 
the principal, the same rights as he would have liad as against the agent if 
the agent had been principal. 

If the principal discloses himself before the contract is completed, the 
other contracting party may refuse to fulfil the contract, if he can show that 
if he had known who was the principal in the contract, or if he had known 
that he agent was not a principal, he would not have entered into the 
contract. 

232. Performance of contract with agent supposed to be 
principal. — Where one man makes a contract with another, neither know- 
ing nor having reasonable ground to suspect that the other is an agent, the 
principal, if he requires the performance of the contract, can only obtain 
such performance subject to the rights and obligations subsisting between 
the agent and the other party to the contract. 

Illustration 

A, w'ho^owf B 500 nipcrs to B, sells 1 ,000 rupees’ worth of rice to B. A is acting as agent 
for C in the transaction, but B has no knowledge nor reasonable ground of suspicion that 
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such is the ease. C cannot compel B to take the rice without allowing him to set-off A's 
debt. 

233. Right of person dealing with agent personally liable. — In cases 
where the agent is personally liable, a person dealing with him may hold 
cither him or his principal^ or both of them, liable. 

Illustration 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards discovers 
that B was acting as agent for C. A may sue cither B or C, or both for the price of the 
cotton. 

234. Consequence of inducing agent or principal to act on belief 
that principal or agent will be held exclusively liable. — Wlien a per- 
son who lias made a contract with an agent induces the agent to act upon 
the belief that the principal only will be held liable, or induces the principal 
to act upon the belief that the agent only will be held liable, he cannot 
afterwards hold liable the agent or principal respectively. 

235. Liability of pretended agent. — A person untruly representing 
himself to be the authorized agent of another, and thereby inducing a third 
person to deal with him as such agent, is liable, if his alleged employer does 
not ratify his acts, to make compensation to the other in respect of any loss 
or damage which he has incurred by so dealing. 

236. Person falsely contracting as agent, not entitled to perfor- 
mance. --A person with whom a contract has l)cen entered into in the 
character of agent, is not entitled to require the performance of it, if he 
was ill reality acting, not as agent, but on his own account. 

237. Liability of principal inducing belief that agent’s unautho- 
rized acts were authorized. — Wlien an agent has, without authority, done 
acts or incurred obligations to third persons on behalf of his principal, the 
piincipal is bound by such acts or obligations, if he has by his words or 
conduct induced such third persons to believe that such acts and obligations 
were within the scope of the agent’s authority. 

Illuitraiiom 

(fl) A consigns goods to B for sale, and gives him instructions not to sell under a fixed 
price. ^ C being ignorant of s instructions, enters into a contract \%ith B to buy the goodi 
at a price lower than the reserved price. A is bound by the contract. 

(b) A entrusts;? with negotiable instruments endorsed in blank. B sells them to C in 
violation of private orders from A, The sale is good. 

238. Effect, on agreement, of misrepresentation or fraud by 
ugent. Misrepresentations made, or frauds committed, by agents acting in 
the course of their business for their principals, have the same effect on 
agreements made by such agents as if such misrepresentations or frauds had 
been made or committed by the principals; but misrepresentations made, or 
frauds committed, by agents, in matters which do not fall within their autho- 
rity, do not affect their principals. 
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Illustrations 

[a) Af being agent for the sale of goods, induces C to buy them by a misrepresenta- 
tion, which he was not authorized by B to make. The contract is voidable, as between B 
and C, at the option of C. 

(b) A, the captain of B\ ship, signs bills of lading without having received on board the 
goods mentioned therein. The bills of lading are void as between B and the pretended 
consignor. 

CHAPTER XI— [Oj Partnership.] Rep. by the Indian Partnership Act, 1932 [9 of 
1932], S. 73 and Sch. II. 

SCHEDULE— [Enactments repealed.] Rep. by the Repealina and Amending Act, 
1914 (10 of 1914), S. 3 and Sch. II. 



HISTORICAL BACKGROUND OF THE 
INDIAN CONTRACT ACT, 1812 ^ 

The Mahomedan Period 

During the Mahomedan period both the Hindus and the Mahomedans 
were governed by the Mahomedan criminal lavv,^ In llic realm of the civil 
law, too, such portion of the civil law of the Mahomedans as related to matters 
of trade, barter, exchange, sale, contract and the like was made applicable to 
Muslims and non-Muslims alike. The Hindus had, how'ever, been left un- 
disturbed in the governance of their personal causes by their personal laws.* 
The Fulawa Aliun^iri provided that tlie iion-Muslim subjects (zimmi) of a 
Muslim state were not subject to all the laws of Islam.* Their legal relations 
like marnage, caste, adoption, inheritance, succession, religious usages and 
institutions were to be regulated according to the precepts of ihcir own faith. 
Broadly speaking, therefore, it may be said that on the eve of the British rule 
of India, the Hindu law on the subject of “contract** and the like would be 
found to have been long abrogated by the Maliomcdan law on the subject. 

The numerous collections of futwas (decisions) of the celebrated Maho- 
medau lawyers (jurists) forming a mass of precedents hardly surpassed in the 
legal literal lire ol any nation were constantly referred to as aulhoriuUivc 
expositions of the law in all the courts of justice as presided over by the Kazis 
or tlie Nawab or the Emperor silting with the kazh, wooftis, ularnas and other 
jurisconsults. 


The Biitish Rej^ime 

The Queen Elizaheth's Clliartcr uf 31 Decemher, 1600, gave “the Governor 
niid C.ompany ol Merchants of London, 'IVading into the East Indies ” 
popularly known as the Eon.lon Easl-ludla Company, some legislative autho- 
rity empowering them to make such laws and orders as were necessary for the 
good government of the Company. I'.,., the better advancement of the 
ompany s mtere.sts the activities of the personnel employed by the Company 
had to be regulated. The laws, orders and penalties of the Company had, 
however, to be rcasfinable and nut repugnant to the laws of England for the 

? a!’ ^ 27 March, 1669, 

Company . I he C-ha^ter of 5 September, 1698, iticorporatcd “The English 

Indian 

3. ' S PHSrry" 

4. ^ Mm,iri^Book XIII, Si^r (Arabic version). 

5. TheCharterof 31 December, IfiOO. 
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Company, Trading to the East Indies,” popularly known as the English East- 
India Company. ‘‘The United Company of Merchants of England, Trading 
to the East Indies” emerged as a new Company from the amalgamation of 
the two former Companies on 29 September, 1708. This United Company 
later became known as the East-India Company.' 

In exercise of its power, the London East India-Gompany had taken up as 
early as 1668 the judicial administration of the islands of Bombay whose 
fowmfrtiy also had vested in the British King by its transfer in 1661 by the 
King of Portugal,* The laws established there by the Company were fairly 
exhaustive and administered by a hierarchy of courts with distinct jurisdic- 
tions, though not always with a duly qualified judicial personnel. 

In Madras, again, the Mayor’s Court consisting of the Mayor and Aldermen 
and other officers had been functioning satisfactorily for a long time when 
the settlement at Fort William in Bengal could be declared a Presidency in 
December, 1699. 

The acquisition of the three villages of Sutanati, Govindpur and Calcutta in 
1698 placed the Company in the position of a zamindar paying revenue 
to the Emperor at Delhi and exercising the limited criminal and civil juris- 
diction of a collector of revenue over the native population there. Secondly, 
as noted before, the Company was a corporate body exercising some amount 
of sovereign authority derived from the King of England, through the medium 
of Charters, over His Majesty’s subjects residing at the various settlements in 
India. 

The power at Delhi having waned, the English became, after the bestowal 
of the Dovani on them, in August, 1 765, the dominating power* in Bengal, 
Bihar and Orissa.* Hastings, in accordance with the instructions of the 
Court of Directors, repudiated, in 1774, the obligation of making to the 
Emperor at Delhi the annual payment of 26 lakhs of rupees, which, according to 
Lord Clive’s agreement with Shah Alam, was due to the Emperor as his share 
of revenue.® The Supreme Court at Calcutta, too, after due deliberation on 
the specific question raised by Councillois John Clavering, George Monson, 
and Phillips Francis in their letter dated. Revenue Department, Fort William, 
20 June, 1775, unequivocally decided in two cases® in 1775 that the Nawab 

1 . 3 and 4 William, 4 cap. 83, lec. cxi. 

2. The Charter of 27 March, 1669. 

3. General Letter from Bengal to the Court of Directors, 30 September, 1 765 ; Minute 
ofClavering, Monson and Francis: Consultations, 18 October, 1775; Minute of Warren 
Hastings ; Consultations, 7 December, 1775. 

4. “Orissa” at -the point of time factually meant primarily the modern district of Midna* 
pur in West Bengal. It was only after about forty years that the province of Orissa could be 
acquired by the British. 

5. General Letter to Bengal from the Court of Directors, 1 1 November, 17604 

6. The case of Joseph Fowke, Francis Fowke, Maharaja Nuncomar and Roy Radfaa 
Chum for a conspiracy against Warren Hastings, £sq., and the case of Joseph Fowke, 
Mahari^ Nuncomar and Roy Radha Churn for a conspiracy against Richard BarwelL 
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of Moorshcclabad could not be considered as the sovereign authority in 
Bengal, Bihar and Orissa. 

Meanwhile, a number of Charters were granted and Acts passed. The Charter 
granted by Charles II to the Company in 1683 enjoined the Court to decide 
according to equity and good conscience, and according to the laws and 
customs of merchants. The said provisions were continued in the Charter 
granted by James II in 1686. A similar power was given to the new East- 
India Company b\ the Charter of tlie lOth William III granted in Sep- 
tember, 1698. 

By the Royal Charter granted in 1726, the 13th year of the reign of King 
George I, all the common and statute law at that time extant in England was 
introduced into the Indian Presidencies.^ Whatever the real significance 
of the said Charter of 1726, the courts in the Presidencies of Calcutta, 
Bombay and Madras, if not the Privy Council in England, worked on the 
basis of the applicability of the English common and statute law as extant 
in England in 1726 to tlie said three Presidencies. 

The Kegulaiing Act, the Kith Geo. III. c. 63, passed in 1773,® empowered 
the Governor-General and Council to make and issue such Rules, Ordinances, 
and Regulations, for the good order and civil government of the United 
Company’s settlement at Fort William in Bengal, and all places subordinate 
thereto, as should be deemed just and reasonable, and not repugnant to the 
laws of ^he realm; such rcgulatif>ns should not be valid unless registered in 
the* Supreme Court of Judicature to be established under the said statute. 
In 1797 the 37 (tco. Ill, c. 142 confirmed the power of making local laws 
already vested in llie Governor-General in Council. In 1807, the 47 Geo. ITT, 
Sesa. 2, c. ()8, too, conferred more formally the same ])owcr on the Bombay 
and Madras Governments. 

The 3rd and 4th William IV, c. 85, by Section 43, empowered, in 1833, the 
Govcrnor-Cjcucral in (k>uncil for India to legislate for India, by repealing, 
amending or altering, former or future law^s and regulations and by making 
laws and regulations for all persons whether British or native, foreign or 
others, and for all Courts of Justice, whether as established by His Majesty’s 
Charters or otherwise. Sucli laws and regulations should have the force of 
Acts of Parliament and their registration and publication in any court of 
justice would be unnecessary. The rig) it of the British Parliament to legis- 
late for India was however not affected. 

The introduction of the British laws and procedures in the courts established 
by Royal Charters in the Presidency Towns worked hardship and confusion 
to the native population working or carrying on business or .settled in the 
said three towns. This was specially true of the Presidency Town at Fort 
William in Bengal in the post-Plasscy days where the native population con- 
cerned was very much sensitive and alert, and Warren Hastings and Sir 

1 . Clarke’s Rules and Orders of the Supreme Court of Judicature at Fort f Villiam in Bengal, 1 829. 

2. Ibid,, Sections 36 and 37. 
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Elijah Impey vindictive and rigorous. At the point of lime, the native popu- 
lation of Bombay and Fort Saint George had been accustomed to the English 
law and procedure as had been introduced there with the necessary modi- 
fications. 

The Declaratory Act of the 2 1st Geo. Ill, c. 70, which was passed in 1781 
for explaining and defining the powers and jurisdiction of the Supreme Court 
at Fort William in Bengal, expressly enacted, by Section 17, that, in disputes 
between the native inhabitants of Calcutta, “their inheritance and succession 
to lands, rents, and goods, and all matters of contract and dealing between 
party and party shall be determined, in the case of Mahomedans by the 
laws and usages of Mahomedans, and in the case of Genius (Hindus) by the 
laws and usages of Genius; and where only one of the parties shall be a 
Mahomedan or Gentu, l)y the laws and usages of the defendant. “ Section 
18, too, of this Act preserved to the natives their laws and customs. This 
reservation of the native laws to Hindus and Mahomedans was extended 
to Madras and Bomba/ by Sections 12 and 13 of the 37ih Geo. HI, c. 142, 
passed in 1797. Under this statute the Recorder’s Courts at Madras and 
Bombay were established superseding the Mayor’s Courts there. Sections 12 
and 13 of this statute respectively re-enacted the 18th and 17th Sections of 
the 21st Geo. Ill, c. 70. 

By 39th and 40th Geo. Ill, c. 79, s. 5, in 1799-1800, and 4th Geo. IV, c. 71, 
s. 9, in 1823, all powers and authorities granted to the said Recorder’s Courts 
at Madras and Boml)ay were transferred to the Supreme Courts at those 
Presidencies lo be established respectively under the said statutes. Section 22 
of the Charter of Justice of the Supreme Court at Madras, and Section 29 of 
the Charter of Justice of the Supreme Court at Bombay contained the pro- 
visions of the 13tli Section of the 37th Geo. Ill, c. 142. 

In the rnofussil, the old system of Courts, procedures, and laws was retained 
to a very great extent and fijr a considerable period of the Company’s regime. 
Rule 23 of the Hastings’s Plan of 1 772 (for Bengal, Bihar and Orissa) reserv- 
ed to the natives their laws ; and so did the first Regulation as was passed 
on 17th April, 1780. By Section 27 of this Regulation it was enacted, “That 
in all suits regarding inheritance, marriage, and caste, and other religious 
usages or institutions, the laws of the Koran with respect to Mahomedans, 
and those of the shaster with respect lo Gentoos, shall be invariably adhered 
to.” In 1781 this Section was re-enacted in the Revised Code with the addi- 
tion of the word “succession.”^ 

Section 15 of Regulation IV of the Bengal Ci>dc, 1 793, enacted that in suits 
regarding succession, inheritance, marriage and caste and all religious usages 
and institutions, the Mahomedan laws with respect to Mahomedans, 
and the Hindu laws with regard to Hindus wert to be considered as the 
general rules by which Judges were to form their decisions. Section 3 of 
Regulation VIII of 1795 also enacted, in addition to the provisions of Scc- 

1. Beng. Jud. Reg* VI of 1781, S. 37. 
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lion 15 of Regulation IV of 1793, that in causes in which the plaintifT 
should be of a different religious persuasion from the defendant, the decision 
was to be regulated by the law of the religion of the latter, excepting where 
Europeans, or other persons, not being either Mahomedans or Hindus, should 
be defendant, in which cases the law of the plaintiff was to be made the rule of 
decision in all plaints and actions of a civil nature. The same provisions 
were extended to Benares and Upper Provinces.^ 

Section 8 of the Bengal Regulation VII of 1832 rescinded the portion of 
Section 3 of Regulation VIII of 1795, above quoted, and enacted that the 
rules contained in Section 15 of Regulation IV of 1793 and Section 16 of 
Regulation HI of 1803 should be the rule of guidance in all suits regarding 
succession, inheritance, marriage, and caste, and all religious usages and 
institutions that might arise between persons professing the Hindu and 
Mahomedan persuasions respectively. Section 9 of this Regulation VII of 

1832 laid down : ^‘Whenever in any civil suit the parties to such suit 

may be of different persuasions, when one party shall be of the Hindu and 
the other of the Mahomedan persuasion, or where one or more of the parties 
to such suit shall not be cither of the Mahomedan or Hindu persuasion, the 
laws of those religions shall not be permitted to operate to deprive such 
party or parties of any property to which, but for the operation of such laws, 
they would have been entitled. In all such cases the decision shall be 
governed by the principles of justice, equity, and good conscience ; it being 
clearly understood, however, that this provision shall not be considered as 
justifying the introduction of the English or any foreign law, or the applica- 
tion to such case of any rules not sanctioned by those principles.*’ 

The above innovation was for the time being confined to the Bengal 
Presidency. Earlier, when courts of judicature were first established by the 
East-India Company in the Madras Presidency, in the year 1802, Regulation 

III of the new code was formed on the Bengal Regulation IV of 1793, 
nearly the same words being used with regard to the preservation of the 
Hindu and Mahomedan laws as those employed in the latter regulation. 
In the Bombay Presidency also, in the year 1799, the Governor and Council 
passed a Regulation, namely, Regulation IV of 1799, to the like effect but 
more explicit and extensive in its application. This Bombay Regulation 

IV of 1799, by Section 14, secured to Hindu and Mahomedan defendants, 
the benefit of their own laws in civil suits respecting ‘‘the succession to, and 
inheritence of, landed and other property, mortgages, loans, bonds, securities, 
hire, wages, marriage, and caste, and every other claim to personal or real 
right and property, so far as shall depend upon the point of law**. It also 
provided that in the case of Portuguese- and Parsi® inhabitants, the 
judge was to be guided by a view to equity in his decisions, nlaktng due 
allowance for their respective customs, so far as he could ascertain the same. 

1. See. 3 of Reg. VIII of 1795 ; Sec. 16 of Reg. Ill of 1803. 

2. See also poii. 

3. Been Shah v. Peumjee (1822) 2 Borr. 375. See also posU 
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Regulation II of 1800 re-enacted the same provisions, In 1827, when all the 
Judicial Regulations, previously passed by the Bombay Government were 
rescinded, it was enacted that “the law to be observed in the trial of suits 
shall be Acts of Parliament and Regulations of Government applicable to the 
case; in the absence of such Acts and Regulations, the usage of the country 
in which the suit arose; if none such appears, the law of the defendant; and 
in the absence of specific law and usage, justice, equity, and good conscience 
alone.’*^ 

The Parsis were governed by the law of their customs.* Their marriage 
contracts were governed by their customs.® I’hc Regulations were also 
applicable to them.* Apart from customs and regulations, the Parsis were 
held entitled even in the Sadder Court at Bombay to the benefits of the 
English law.® T’hc Parsis did not want the English law, in its entirety,* 
but they wanted to be governed by the principles of English law subject to 
their customs and wiili the necessary exceptions in regard to the law of 
succession on a man’s dying intestate.*^ 

The Armenian law, where ascertainable, was applied to the Armenians.* 
Otherwise, they were governed at Fort William by principles of British law.* 
It will be recalled that the Armenians in India desired as early as 22 June, 
1688, to ))C governed by the Law of England.'* The Jews at Calcutta were 
governed by English law." The Portuguese settled in the British territories 
were held British subjecis governed by English law.** 

Subject to above, it may be observed that the class of natives of India who 
were neither Hindus nor Mahomedans relied in most instances almost 
entirely upon custom. 


The Laws in Operation 

Tlie Courts functioning at the three Presidency Towns had had laws and 
procedures different to a great extent from the courts of law functioning in 
the rest of the British empire in India. 

1. Bombay Regulation IV of 1827, Section 26. 

2. Deen Shah v. PeHunjee (1812) 2 Borr. 375. 

3. Noivrozte Khooshedjee v. Dhuna Baee (1811) 1 Borr. 382. 

4. Furidoonjte v. Jumshedjee (1811) 1 Borr. 23. 

5. Section 42 of Reg. Ill of 1800 ; Lulloo Bhate Girdhmdass v. Sotabjft (1814) 1 Borr, 121 
Buchooboye v. Merwanjre JVasserwanjee (1844), Berry*5 Notes, Case 15. 

6. Special Reports of the Indian Law Conimissionet^, 1842. 465. 

7. Special Reports of the Indian Law Coinmmioners, 1847, 619, 621: Minute by G. 
Giberne, dated, 27 January, 1843, and Minute by Anderson, dated the 23rd, 

8. Avietick Ter Stafanoos v. Khaja AfichaA Aratoom (1820) 3 S.D.A. Rep. 9. 

9. Doe dem. Aratoon Gasper w. PuddoUchun /)w.r (1815), East's Notes, Case 36* Eminw 
Eminj cited in Suphen v. Hume, 1 Fulton 227, 

10, Special Reports pf the Indian Law Commissioners, 1842, 465. 

1 1, Musleak v., Musleah (1844) 1 Fulton 420. 

12, Joanna Fernandez v. De Silva (1847) 2 S.D.A. Rep. 227 ; Special Reports of the Indian 
Law Commissioners, 1842, 465. 
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The law obtaining in the Mayor’s Courts at Calcutta,^ Madras and Bombay, 
the Recorder’s Courts at Madras and Bombay and the Supreme Courts at 
Calcutta, Bombay and Madras consisted of the following : 

(1) The common law as it prevailed in England in 1726 and which had 
not subsequently been altered by statutes especially extending to India or by 
the Acts of the Legislative Council of India. 

(2) The statute law which prevailed in England in 1726 and which had not 
subsequently been altered by statutes especially extending to India or by the 
Acts of the Legislative Council of India. 

(3) The statute law expressly extending to India, which had been enacted 
since 1726, and had not been repealed and the statutes which had been 
extended to India by the Acts of the Legislative Council of India. 

(4) Civil law as it obtained in the Ecclesiastical and Admiralty Courts in 
England. 

(5) Regulations made by the Governor-General in Council and the Gover- 
nors in Council previously to the 3rd and 4th William IV^. c. 85, and 
registered in the Supreme Courts, the Acts of the Legislative Council of 
India made under the 3rd and 4th William IV. c. 85, and the Acts of the 
Local Governments of Bombay and Madras after the restoration of legislative 
power in their favour in 1861, and of the Local Government of Bengal after 
the Legislative Council had been constituted there by a Proclamation made on 
17. January, 1862.* 

(6) The Hindu law in actions regarding inheritance and succession to lands, 
rents, and goods, and all matters of contract and dealing between party and 
party in which a Hindu was a defendant. 

(7) The Mahomedan law in actions regarding inheritance and succession 
to lands, rents, and goods, and all matters of contract and dealing between 
party and party in which a Mahomedan was a defendant. 

The laws administered in the S udder and mofussil courts were the follow- 
ing ; 

(1) The Regulations enacted by the Governments at the three Presidencies 
previously to the 3rd and 4ih Will. IV. c. 85 and the Acts of the Legislative 
Council of India passed subsequent to that statute, and later also the Acts of 
the Governments at the three Presidencies. Under the Charter Act of 1833, 
the Governor-General became the sole authority for promulgating laws for 
all persons and courts of justice. Under the Charter Act of 1853, a sort of 
Legislative Council was established composed of members of the Supreme 
Council, one representative each from the Local Governments and two 
Judges of the Supreme Court at Calcutta. This Legislature enacted, for a 
time, all laws whether of Provincial or all-India application. The Local 
Governments cither themselves sent legislative proposals to the Centre or, after 
1854, got them introduced there through their representatives sitting there. 

1. S^e also post, 

2. The Indian Councils Act, 1861. 
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This state of things continued till 1861 when legislative power was restored 
lo the Governments of Bombay and Madras. The Bengal Legislative 
Council was also constituted, as noted before, on 17 January, 1862. 

(2) The Hindu civil law in all suits between Hindu parties regarding succes- 
sion, inheritance, marriage, and caste, and all religious usages and institutions. 

(3) The Mahomedan civil law in similar suits between Mahomedan parties. 

(4) The laws and customs, so far as the same could be ascertained, of other 
natives of India not being Hindus or Mahomedans, in similar suits where 
such other natives were parties, 

(5) The Mahomedan criminal law as modified by the Regulations. In 
Bombay the penal law of the Mahomedans was superseded almost completely 
by the Regulations. T’he penal law governing the people of the Presidency 
of Bombay could almost all be found in the extensive Bombay Regulation 
XIV of 1827. In Bengal it was from the year 1832 that the people of Ben- 
gal, Bihar and Orissa not professing Mahomedan faith were absolved, if they 
so desired, from the operation of the Mahomedan criminal law.^ In Madras, 
loo, by the thirties of ihe nineteenth century, Mahomedan penal law was 
functioning only in name, it being modified and replaced by Regulations.* 
By the time of the emergence of the Draft Indian Penal Code in 1837 the 
penal law of Bengal, Bombay and Madras widely differed from the criminal 
law of (lie Mahomedans. 


The Revival of Hindu Law 

Prom the provisions of the Charters, Statutes and Regulations referred to 
above it will appear that the law of contract of the Hindus, among their 
other laws, was, under the Company’s regime, revived to a limited extent for 
its day-to-day application in the courts of law. I his was specially true of 
the law as administered in the courts known as the Sudder and Mofussil 
Courts. It has to be noted, however, that the saving of the Hindu or Maho- 
medan laws could not be left unaffected under the Company’s Administra- 
tion. The personal laws of the Hindus and Mahomedans had to be modified 
by the Regulations and Acts as passed by the legislative authorities from 
time to time. 

The revival of the Hindu law and the continuance of the Mahomedan law 
were responsible for the emergence of a few new texts on the subjects of 
Hindu and Mahomedan law during the Company’s regime. A mention may 
be made herein of a few such texts as especially pertained to the Hindu law 
of contract.® 

1. Article 5 of Reg. VI of 1832. 

2. The Indian Law Commission in their prefatory letter dated the 1 4th of October, 
1837, while submitting the printed Draft Indian Penal Code to the Right Hon blc Lord 
Auckland, Governor-General of India in Council. 

3. For the work done during the Company’s period in the matter of rendering the 
Hindu and Mahomedan laws in English, Persian, Bengali and Hindi, see Motlefs AmljftiiHil 
Digest, vqL I, 1850, Introduction, 
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in victory for the English on 23 June, 1757, the courts of law at Fort 
William did not execute any of their orders or decrees which might embitter 
the relations between the Company and the Nawab at Moorshedabad. In 
fact, the Court of Sessions at Fort William, which was a King’s Court, 
was, by an Injunction from the Mogul in whose dominion the Town of Cal- 
cutta stood, prohibited to put to death, by the English laws, any of the natu- 
ral born subjects of the Mogul. The Court, too, thought that it could not 
bring such subjects within llic cognizance of the English Court without 
‘risque’ of embroiling the Hon’ble the East-India Company’s affairs in those 
kingdoms.^ I’he position, however, changed after the elevation of the 
Company in the post-Plassey days. 

In the Supreme Courts 

English common law principles were followed in cases of contract in the 
Supreme Courts at Calcutta, Bombay and Madras. The Regulations as 
made by the Governors in Council or Governor-General in Council were 
also followed.® 'The common law distinct ioti between parol contracts and 
contracts under seal was also maintained.^ In the matter of the formulation 
of the principle of public policy'* or in cases of statutory illegality® vitiating 
a contract, the judges followed the principles as accepted iu England. In 
their equity side, the Supreme Courts exercised the principles of equity as a 
matter of regular jurisdiction.’ 

The question of jurisdiction of the Supreme Court at Calcutta over persons 
professing Hindu or Mahomedan religion had been a vexed question 
throughout the period of its existence. For an accurate study of the subject, 
reference may be made to the placita under head '■‘Jurisdiction” in Volume I 
of William H. Morley’s Analytical Digest^ 1850. 

Whether a person was a Hindu or a Mahomedan did not form the sole 
point of contention in the qiiestioji of jurisdiction. The lex loci contractus^ as 

1. Rcrords, Calcutta High Court ; Proceedings (Manuscript), Town of Calcutta 
Sessions, 20 August, 1755. 

2. Binnvy. Watson (1800) 1 Sir. 60 (bailmrnt). Shaick Devaljf.e v. MamayChitty (1809) 
2 Sir. 23. Mohan Loll Tagore v. Noroojee Cahoojee (1815) Bast’s Notes, Case 16. Cursdndass 
Hunsraz V. Ramdass Hurtedas (1842) Perry’s Notes, Caue 4. Wood Goluckchundorf \^i Term 
(18*13) 1 Fulton 139 (bailment). Coassirnbhny Nathbhoy v, Jeiviaz Balloo (1846) Perry’s Notes, 
Case 17. 

3. It' ujoo Bhace v. Jaee Bhaee (1819) 1 Burr. 310 (interest). 

4. In the goods of Peacock f Hyde’s Notes, 1781; Mor. 6 (debts). In the goods of 

Keiiican, 1st 4erm. 1786, Mor. 10. 

5. Parkv, Mootiah (1799) 1 Str. 3. 

6. Horsselyv. Perreau, Chamb. Notes (1791) Mor. 362. 

7. Duituram Turrufdar v. The United Company and Watson, Hyde’s Not«» (1779) ; Mor. 234, 
Vencata Runga v. The Ea^t-Jndia Company (1803) 1 Str. 174 (unclean hands). Gooroopersaudv. 
Habberly (1813), East’s Notes, Case 32. Sukies v. Sukies (1816) 2 East’s Notes, Case 42. 

8. Greedhur Baboo v. Sree Luchenundun Doss, Hyde’s Notes ; 1781 Sm. R, 32 ; Mor. 350. 
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well as the terms of the contracts^ were also considered relevant. 

It was held that any person born in Calcutta before the year 1757 could not 
be included within the meaning of the term, “His Majesty’s subject” in the 
13th Geo. HI. c. 63, S. I 6.2 

Persons born in Bomloay wore considered as British subjects,® 

In Manickram Chattopadha v. Meer Conjeer AH Khan (1782), it was decided that 
an inhabitant of Calcutta was not as such a British subject within the mean- 
ing either of the 13th Geo. III. c. 63 or the 21st Geo. III. c. 70. The 
principles of Hindu law even in the realm of contracts were therefore re- 
cognized.^ It was often however the practice of the Supreme Court at 
Calcutta to administer English law between Hindu or Mahomedan parties 
as between British subjects, except only in cases falling within the specific 
exception in Section 18 of Statute 21 Geo. III. c. 70.® 

There were Court Pundits in the Supreme Court at Calcutta to express 
their views on questions of Hindu law.® The court sometimes compelled 
the parties to submit the matter to pundits of their own selection, and would 
decree on such opinion. Opinions of pundits were also read’ or referred to® 
by the parties. Pundits were also personally interrogated by the Court and 
all sorts of Saiiskrit texts were referred to and consulted.® The same was 
true also of the Mahomedan law. Mahomedan law officers, like Hindu 
pundits, were aitached in the Supreme, Sudder and mofassul courts. 

The English laws prohibiting usury applied in India only to British subjects^® 
and not to native lenders.^^ Inhabitants of Calcutta as such were not subject 
to the law of usury under Statute 13 Geo. III. c. 63.^® Interest agreed upon 
was accordingly allowed though more than 12 per cent, where statute 13 
Geo, III. c. 63 did not apply.^® A usurious contract between native parties 
was, however, held to be within the English statute 13 Geo. III. c. 63 if the 
contract had been made in Calcutta.^^ All this was, however subject to 
equity. The Supreme Courts, therefore, sometimes disallowed interest at 12 
per cent, and sometimes even denied it altogether, though expressly reserved 

1. Christie v. Hadji Sirdar, Hyde's Notes, 1783 ; Mor. 130. 

2. De Rozio v. Chatgeer Gosain, Chamb. Notes, 1789 ; Sm. R. 104 ; Mor. 136. 

3. Mariickchund Tagore V, \V. Johnson. Narain Sing v. 11'. Johnston (1785), Hyde’s Notes, 
Sm. R. 100 Mor. 131. 

4. Noconr Bysack v. Chamb. Notes (1 788), Mor. 82. Raja Burrodicaunt Roy 

V. Bisnosoottdery Dabec (1836) Mor. 91 (Pledge). 

5. Soodasun Sain v. Lockenauth (1839), Mor, 107* 

6. Modun Mohun Corformah v, JVando Comar Corformah (1780). 

7. Russik Lai I Dull v. Chiton Chum Dutt (1789). 

8. Sree Ooday Cower v. Mohun Lai Bussey (1790-91). 

9. Radhamoney Dassi v. Sri Midi Durga Dassi ( 1 794). 

10. Hulladhur Chose v. Conmyloll Tagore (1844) 1 Fulton 411. 

11. issmehundtr Chatter jee v. F. W. Biddle (1851) ; Essen Chunder v, F. T. Biddle (1851). 

12. Manickram Chattopadhia v. Meer Conjeer Alt Khan, Hyde’s Notes (1782) $m. R. 53; 
Mor, 125. 

13. Weston v. Chandraney (1778) Hyde’s Notes (1778) Sm. R. 51, Mor. 231. 

14. Greedhuf Baboo v. ^ee Luchenundun Doss, Hyde’s Notes 1781 Sm. R. 52 ; Mor. 350. 
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by the contract, where the transaction was usurious and oppressive.' Interest 
was, again, sometimes allowed on the basis of usages of trade.* All this was 
responsible for the position that where statute 13 Geo. III. c. 63 did hot 
apply to native parties, a security or contract, though usurious in its nature, 
could not be held void, and yet the court could or would allow only such 
interest as a British subject could legally take.® The Supreme Courts could, 
on this principle of equity, apply the principle of illegal interest even where 
the parties were not His Majesty’s subjects.* 

The Hindu law as enunciated in the shastras was applied in cases of mortgages 
by the Hindus.® The sanctity of usage and immemorial custom was recog- 
nized in the Supreme Courts. It was on the recognition of the force of usage 
obtaining in Bengal that it was held in Sibnarain Ghose v. Russick Chunder 
Xeoghy {1842)* that a Bengalee mortgage, even though unaccompanied with 
possession, gave a lien upon the land. Regulation I of 1798 was also found 
to have fortified the decision as arrived at by the Supreme Court. 

Trade usage of the Hindu community had the force of law.*^ The local 
customs of merchants were thus applied as the basis of decisions.® 

Land was made subject to debts in the hands of British, Hindu or Maho- 
med an subjects; in the hands of the two latter by their general codes; in the 
hands of the British subjects, by the terms or construction of the Charter, 
and of the Acts auxiliary to it.® 

The law governing the rights and disabilities of minors whether under the 
Hindu or Mahomedan law was given its due consideration in the Sadder 
and Supreme Courts. For the peculiarities of the Mahomedan law regarding 
infancy or limitation a reading of the placita under the respective heads of 
“Infant” and “Limitation” in William H. Moiiey’s Analytical Digest, 1850, 
Vol. I, will be very useful. 

According to the several Hindu texts, the sixteenth year limited the term of 
Hindu minority. Opinions, however, varied as to whether the limit was the 
first or the last day of the sixteenth year. According to Bengal authorities, 
the adult age began with the first day of the sixteenth year.'® In Lachman 

1. Gooraoper^aud Bose v. Habberly (1815) East’s Notes, Case 32. 

2. Bissumber Mullick v. Stubb (1821) East’s Notes, Case 28. Dada Bliaee RtUtmjee v. Joseph 
Nimo (1822) 2 Borr. 339. 

3. Ramsiinker Haider v. Anundo Moy, Ghamb. Notes 1788, Srn. R. \ PrawnkisHn Dur 
V. Odilchurn Roy (1815) Sin. R. 54. 

4r. Sreemutty Janokey Dossee v. Durgaram Dossee, Hyde’s Notes (1779) Sm. R. 51 ; Mor. 349. 
KUtochurn Shaw v. Ruttoh Coondoo, Hyde’s Notes (1780) Sin. R. 51 ; Mor. 350. Petruse David 
V, Suckrajet Phahurry {\7Q2) Sm. R. 52. Forbes v. Day Ghamb. Notes, 1786; Sm. R. 134 
Mor. 351. 

5. Mt. Goolab v. Aft. Ichha (1820) 1 Borr. 313 ; Raja Burrodicaunt Roy v. Bisnosoondery 
Dabee (1836) Mor. 91 ; Parvutee v. Soort{j (1823) 2 Borr. 516. 

6. Cited, Sibchunder Ghose v. Russick Chunder Neoghy (1842) 1 Fulton 36, 

7. Alohon I Ml Tagore v. Noroojee Cahoojee (1815) East’s Notes, Case 16, 

8. Morell v. Cockerell (1825) I Fulton, 209. 

9. Joseph V, Ronald 1 Moor. Ind. App. 327, 

10. Mocrly : Analytical Digest, vol. I, 1850, 302. 
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Dasv, Rup Ckand (1831)^ it was held that according to the Hindu law, 
majority began with the seventeenth year. Under Regulation XXVI of 1793, 
Section 2, minority, in the case of Hindus and Mahomedans, extended to the 
expiration of their eighteenth year. An infant could not execute a lease nor 
enter into any otlier agreement,* It will be interesting to recall that it was 
held in Ranee lhinosoonde)y v. Cowar Kistonauth Roy (1841)*'* that a Hindu father 
might, by will, postpone liis son’s majority beyond the age of sixteen years. 

The English Statute of Limitations (21 Geo. III. c. 70, S. 17) did not apply 
to Hindu parties in the Supreme Court at Calcutta.* The limitation by Hindu 
law had, however, to be specially pleaded between Hindu parties before the 
court.^ Where the court could not presume from the names of parties that 
they were Hindus, the general law, that is, the law of England, was held 
applicable.® Where Hindu law of limitation was clearly applicable, its prin- 
ciples were applied cv^en when inconsistent with the English rules thereon.^ 

'rhe claims of the personal laws of the Hindus and Mahomedans as well as 
of the English common law principles of contract were, as we have seen, 
subject to tlie rules® and notions® of equity. The Supreme Courts exercised 
tlicir equity jurisdictions^® in cases of contract in order to mitigate^^ the 
rigours of the personal laws of the Hindus and Mahomedans or of the English 
common law as would otherwise be applicable in a case between party and 
party. fhis might result in some cases in a deviation even from the recog- 
nized principles of the English common law of contract^* or in a conflict of 
decisions on the same fact-situation.** 

In the Sudder Courts 
Mahomedan Law 

The peculiarities of the Mahomedan law, including the law of contract, 


1. 5 S.D.A. Rt-p. 1 14 (Sudder Court, Culcutta). 

2. Kallupnaih Svig v. Kumlapat Jah (1829) 4 S.D.A. Rep. 339 (Sudder Court, Calcutta). 

3. 1 Fulton. 393. 

4. Kislnochund Seal v. Ramdhone Nundun (1834) Mor. 345 ; Meenaschyer Brahmime v. 
Arnachflla Chitiee, (1840) Mor. 345. Krislnochwidei Shear v. Ramdhone Nundy Mor. 345. 

5. Mohun Persad Takoor v. Loll Behnrry (Mi’amh, Notes (1790) Sm. R. 92. Mor. 392. 

6. Mahadan Dutt v. MuHee Chund (1824) Mor. 344. 

7. Parvutee y, Soomj (1823) 2 Borr. 516. 

8. Sir William Burroughs v. Gopeenath Bose (1821), East's Notes, Case 24. 

9. Latchemy Umma v. Lewcock (1800) 1 Str. 30 (agent and principal). 

10. Kissoree Dossee v. Mullick n815) East's Notes, Case 12; Lukmeedas Vereedas y, Mt. 
Mankoonwur (1821) 2 Borr. 114. 

11. Doe dem. Gunganaram Bonner jee v, Bulram Bontierjee, East’s Notes, Case 85. 

12. Jyasamy v. Colingatoy Moodeliar (1809) 2 Str. 47. Shaick Devaljee v. Maw ay Chifty (1809) 
2 Str. 23. Gooroopersaud Bose v. Habberly (1815) East^s Notes, Case 32. 

13. Bung^hetder Shaw v. Tickman Buckett (1820) East’s Notes, Case 121 (obligation of 

principals to third parties * ) , , 

14. Bungsheeder Shaw v. Tickman Buckett (\%2Q) East’s Notes, Case 121 (agent and princi- 
pal) and Bank of Bengal y^ The East- India Company (1834), 2 Knapp. 245 (agent and 

principal). 
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were obeyed.^ A composition for murder, for example, was allowed by the 
Mahomedan law, and the agreement for it became a binding contract. For 
the acceptance of the said proposition in the Sudder Dewarmy Adawlut at 
Calcutta, 4 Hidayn, 99, was relied on.* The Governor-General and Council 
constituted, at the time, the said Sudder Court, and the Court was presided 
on the day (10 April, 1794), by Sir John Shore.* 

The different schools of Mahomedan law on the subject of debts received 
occasional discussion.^ Contracts of sale,® release,® assignment,^ pledge® or 
the like® were decided on the basis of the principles of the Mahomedan law. 
Marriage contracts of the Mahomedans were governed by the principles of 
their personal law.^® Their personal law of limitation was also applicable.^^ 
The Mahomedan principles of equity, as distinguished from the English, 
were given their due consideration.^* A deed of contract containing a pro- 
vision contrary to an express ordinance of the Mahomedan law was held 
void and ineffectual.'*^® 


Hindu Law 

In the absence of the Hindu or Mahomedan law or a Regulation or Act 
governing a particular contract, the English common law principles were 
followed also in the Sudder Courts.^* Where Regulations, Acts or general 
usage^® governed the matter, they were so applied. In those days, as now, 

1. Agha Mohammad Mahadu^tee v. Sait Gopal Dosk Mookoondoss (1805) 1 Mad. Dec. I 
(Sudder Court, Madras) ; Kurrimoollah Khan v. Hutton (1819), East’s Notes, Case 101 (bill of 
exchange) ; Nabob Roostoomjah Bahnudur v. Aga Mahummud Ebrahim (1818) 1 Mad. Dec. 207 ; 
Kishwur Khan v. Jewun Khan (1799) I S.D.A. Rep. 25 ; Mt. Rab^a Khatoon v. Budroonisxa (1841) 
7 S.D.A. Rep. G2 

2. Hedaya was in great use in the administration of justice in Bengal at the time. See 
Memoire of Sir William Jone^, London, 1807, vol. 2, 25. 

.3. Nunda Sing v. Meer Jafiei Shah (1794) 1 S.D.A. Rep. 4. 

4. Mt. Pootee Begunij Apfd Irani (1840) 1 Sev. Cases, .57. 

5. Doe dt.m. Ramionoo Mookerjee v. Bibee Junut (1843) 1 Fulton, 152. 

6. Mt. Khanum Jan v. Mt. Jan Beehee (1827) 4 S.D.A, Rep. 210. 

7. Aiman Bibt v. Ibrahim Khan (1833) 5 S.D.A. Rep. 304. 

8. Muhammud Muthir Khan v. Savud Abdul Hakim (1832) 5 S.D.A. Rep, 226. 

9. Beebee Jugun v. Bakir AH (1804) 1 S.D.A. Rep. 78 ; Moohummud Umeer Khan v. Jumadar 
Bucha Bhaee (1822) 2 Borr. 179. 

10. Jiimal Bhaee Kumal Bhaee Sonee v. Sahib Ba/ioo (1820) 2 Borr. 556; Kureem Jeewun v. 
Alt. Muriytm (1821) Scl. Rep. 56; Ait. Fiikhronissa w Shah Ally Ruzzah (1840) 6 S.D.A* 
Rep. 293. 

11. Mt. Khanum Jan v. Mt. Jan Beehee (1827) 4 S.D.A. Rep. 210. 

12. Moulovee Syud Ashruf Aliv. Mirza Qasim (1820) 3 S.D.A. Rep. 49 ; Mirza Beebee v. 
Toola Beebee (1829) 4 S.D.A. Rep. 334. Mt. Hingoo v. Aieer Furzund Alt (1828) 4 S.D.A. Rep. 
307 ; Hidaiet AH Khan v. Hissam All Khan (1839) 6 S.D.A. Rep. 257. 

13. Afukammud Yakub v. Wajid-un-Nissa (1833) 5 S.D.A. Rep. 262. 

14. Condaswamy Moodley v. McUod (1826) (unlawful restraint) ; Toiah Rungiah v. 
Chenchomma (1824) 1 Mad. Dec. 482 (Madras, Sudder Court) (bailment). Semlal Oodakishun 
V. Nainsook Soobaram (1839) Scl. Rep. 196 (bailment). 

15. Krishto Mohum Ray-^AppHcani (1840) I Sev. Sum. Cases 69. 

16. Mihirwanjee v. Wulubhdas (1822) 2 Borr. 240. 
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questions of undue influence/ violence* or novation* arose for their deter- 
mination and were decided on sound principles of law though in a language 
different from the one used in these days. 

As has been noted before, the Hindu law of contract was revived to a certain 
extent, though subject to the Regulations and Acts that might be passed by 
the Governors in Council or the Governor-General in Council. The prin- 
ciples of the Hindu law of contract were accordingly applied in causes 
coming before the Sudder Dewanny Adawlut/ and obtained their recog- 
nition even in the Judicial Committee of the Privy Council.® The usages* 
and customs of the Hindus on the subject of contract were also given the 
force of law. The opinion of the Hindu law officers under the Hindu law of 
contract might thus be superseded by a trade award.’ Customs could thus 
determine the rate of interest payable.® 

The peculiar ties of the Hindu law of contract were accepted. The possession 
of the subject of an agreement was not necessary by the Hindu law as cur- 
rent in Mithila to give validity to such agreement. It was accordingly held 
by the Sudder Dewanny Adawlut at Calcutta that the agreement would be 
valid even without possession of the subject thereof.® The vyavashta of the 
Hindu law officers in case of contract involving earnest money was accepted 
though not in consonance with the rules of the English common law govern- 
ing the matter.^* 

On the subject of contract, Hindu law was expressly applied in cases of 
bonds, ^Moans,^* conditional acquittance of debt,^* surety/* unjust enrichment^® 
and other allied heads. The principles of pious obligations regarding debts 
of the different schools of Hindu law were duly recognized.^* Modes of 
alienation of property not recognized by shastras were held to have created 

1. Manikehund V. Raja Gooroonaram (1806) 1 S.IXA. Rep. 165. 

2. Venkiah v. Vencatarauze (1807) 1 Mad. Dec, 24. 

3. Ramchunder v. Ukugwan (1824) Sel. Rep. 12. 

4. Sre*fnarain Rai v. Bhya Jha (1812) 2 S.D.A. Rep. 23 ; Ram Kewal Biswas v. Juggernath 
Buwns (1835) 6 S.D.A. Rep. 19. 

5. Rajunder Narain Rae v. Bijai Govind Sing (1839) 2 Moore Ind. App^ 181 (P.C.). 

6. Dwalnath v. Kewal Ram (1826) 4 S.D.A. Rep. 123. 

7. Brijbhookundas Veerchmd v. Kuhnadas Belchurdas (1823) 2 Borr. 234. 

8. DadaBhaee Ruttunejee v. Nimmo (1822) 2 Borr. 339. 

9. Sreenarain Rai v. Bhya Jha (1812) 2 S.D.A. Rep. 23. 

10. Xursing Bhana v. Sunkerdas Mukundas (1815) 1 Borr. 403. 

11. Rai Balgovind v. Sheikh Gholam AH (1805) 1 S.D.A. Rep. 93 ; Jhyutee Ram Misser v. 
Raja Mhypal Sing (1819) 2 S.D.A. Rep. 316 (security bond). 

12. Jamoonah Raur v. Madden Day (1785) Hyde’s Notes, Sm. R. 143 ; Banarassy Ghosh v. 
Ramtonoo Dutt (1788) Gbamb. Notes Sm, R. 144; Manukchand Purbhoo v. Deokristn Tooligram 
(1824) Scl. Rep. 9. 

13. Raja Jyporkas Sing v. Jug Rai Sahoo (1811) 1 S.D.A. Rep. 343. 

14. Bhaee Shah Keskoar v. Rajkoonwur (1812) 1 Borr, 93 ; Ckuttoobhoj Ramanoaj Doss v. 
MoHunt Hurnerain Doss (1841) 7 S.D.A. Rep, 15. 

15. Gopee Churm Burral v, Mt. Lukkee Tiskwuree Dibia (1821) 3 S,D.A. Rep. 93. 

16. Hume Kussun v. Runchor (1811) Sel. Rep. 10. 
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no The concept of incapacity to contract of a Hindu minor and the 

non-liability of his surety was given its recognition.* Marriage contracts of 
the Hindus were governed by their personal laws and customs of the castes.® 

The legal rates of interest under the Hindu law varied according to the 
caste or class of the borrower. The texts of the Hindu law regarding the limita- 
tion of interest as well as the invalidity or immorality of usurious loans and 
contracts had received diffcrenl constructions in the hands of the different 
commentators. Regulations were also passed restricting interest as not to 
exceed the principal.* 

The Hindu law of limitation as enunciated in the Hindu shastras was applied 
in cases of contracts of the Hindus. The different stipulations as to the 
period of limitation as uiider Mitakshara, Katyayana and Vyasa were noted.® 
Regulations were also passed prescribing limitation for certain purposes.® 

Contracts in the nature of champerty’ or tinged with illegality ®imder the 
Hindu law were decided occasionally with reference to Hindu law. Questions 
of public policy and wager were also raised and determined.® The principles 
of equity because of their nature could not be ignored where deemed 
applicable.^® Se/* also under Section 1. post, The En^^H'ih law in India, 

The Need for an Act 

As it has been seen, the charters and statutes gave the East-India Company and 
later the Governors and Governor-General in Council power to make laws for 
the British territories in India. The British authorities in India also became 
the de facto and de jure sovereign power. It was recognized that when posses- 
sion was taken of an uninhabited country, the settlers would introduce the 
laws of their own slate ; and that if a territory already peopled were acquired 

1. Kutnla Kaunt Chuckerbutty v. Gooroo Cavind Chowdrre (1829) 4 S.D.A. R«‘p. 322. 

2. Kallupnath Sing v. Kwnlapul Jha (1829) 4 S.FJ.A. Rep. 339. 

3. Nundlal Bhagwandas v. Tapeedas (1809) 1 Borr. 14 ; Huree Bhac Bhuwandeedas v. Chundun 
(1812) 1 Borr. 392 ; Khooshal v. Bhugwan Molee (1815) 1 Borr. 138 ; Deochund Nalha v. Juvehur 
BehchuT M823) 1 Borr. 528; Kaseeram Jaeeiaram v. Bhugwan Poorshoium (1823) 2 Borr. 432 ; 
Mt. RuHyatw Madhowjee Panaihnnd (1824) 2 Borr. 680; Kiimla Buhoo v. Muneeshunker Ichha- 
shunker (1824) 2 Borr. 687. 

4. Rai Balgovind Sheikh Gholam Ali (1805) 1 S.D.A. Rep. \ Baboo Motee Chund v, 
Moofiee Ubdoollah (1823) 3 S.D.A. Rep. 261 ; R’hedoo Lnl Khatri v. Rattan Khatri (1830) 5 S.D.A. 
Rep. 10; Besamber Ade y. Kalim Udden (1831) 5 S.D.A. Rep. 81 ; Reg. XV of 1793. 

5. Suyud Ghoolam kuza v. Aja Bhaee 1 Borr. 367 ; Dhunmume v. Sonatun Sahoo (1820) 
3 S.D.A. Rep. 30. 

6. Reg. Ill of 1793 ; Reg. 11 of 1805. 

7. Ram Ghohan Sing V, Keerut Singh (1825) 4 S.D.A. Rep. 12 ; Baboo Br\jnerain Sing v. 
Rajah Teknarain Sing (1836) 6 S.D.A. Rep. 131; Mt. J^ukooroonnissa Khanum v. Raseek Lai 
Miner (1840) 6 S.D.A. Rep. 298. 

8. Kfshow Rao Diwakur v, Naro Junardhun Patunkiir (1822) 2 Borr. 194 (contract for skulk 
(dowry)), 

9. Ramlall Thakoorseyda^s v. Soojamull Dhondmull (1847) Perry’s Notes, Case 18 (gaining), 

10. Shureef Ahmudy. Fakeer Sahib (1821) 1 Mad. Dec, 280; Lukmeedas Vtreedasv, Ml 
M ankaonwuf (1821) 2 Borr. 114 (idiocy) ; Kutnla Kaunt Chuckerbutty v. Gooroo Govind Chowdree, 
(1829) 4 S.D.A. Rep. 322. 
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by conquest or treaty, the existing laws of the territory which were not 
incompatible with English law, were continued, but these the King had a 
right to alter,^ This de jure power was responsible for the Resolutions, 
Rules, Regulations, Orders and Acts affecting the people of India. It was at 
the same time provided, as seen before, that the Hindus and Mahomedans 
would be entitled to be governed by their personal laws in certain causes 
though the said saving in their favour was subject to the Regulations and 
Acts affecting or governing the said causes. It has also been seen that the 
English common and statute law became to some extent proprio vigore 
applicable in the three Presidency Towns of India. The rules of justice, 
equity, and good conscience were, in course of time, as has been seen, given 
an overriding force over the claims of the personal laws of the Hindus or 
Mahomedans. The Regulations, moreover, later did not require the Siidder 
and Mofussil courts to decide questions of contract by the native laws. The 
free exercise of tlie equity jurisdiction in the Supreme Courts and of the rules 
of justice, equity and good conscience in the Sadder and Mufussil courts was, 
in addition, responsible for the introduction, in the realm of contracts, of the 
English law on the subject. In course of time it could be said, therefore, 
though not accurately, while piloting the Indian Contract Bill in the Legis- 
lative Council, that the law of contract in India had been based on the 
English law on the subject though occasionally in the name of justice, equity 
and good conscience. The want of a definite and systematic law of contract 
was therefore keenly felt before the subject could be tiikrn up by the Third 
Indian Law Commission. 

The Indian Contract Act, 1872 

The Indian Contract Bill was drafted originally by the (Third) Indian Law 
Commission constituted in December, 1861, and functioning in England. 
The Indian Contract Bill (to define and amend the law relating to contracts, 
sale of movables, indemnity and guarantee, bailment, agency and part- 
nership) was substantially the Bill of the Indian Law Commissioners though 
some modifications had been made in it by the Select Committee here in 
India. The alterations which had been made in the Commissioner’s draft 
occurred principally in the first part of the Bill, which treated of Contracts 
in General, and they were alterations in form rather than in substance, 
though they could not be regarded as unimportant.^ 

1. Jebb V. Lefevre, 1826; Clarke’s Additional Rules and Orders, 1829, 58, 

2. ‘The Bill which afterwards became the Contract Act was drawn in 1866 in England 
by the Indian Law Commissioners. In the following year it was introduced into the Council 
of the Governor-General during the absence of Mr. (later Sir Henry) Maine by the Right 
Hon. W. N. {Massey, referred to a Select Committee, and published and circulated to the 
Local Governments. Thereupon, a controversy arose between the Secretary of State and the 
Commissioners on the one side, the Home and the Indian authorities on the other, as to the 
Commissioner’s proposals that all penalties should be treated as liquidated damages, and that 
the ownership of goods may be acquired by buying them from any person who is in possession 
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The definition of contract as drafted by the Law Commission was changed 
to the existing one by the Select Committee. The proposed definition as 
drafted by the Commissioners read : 

‘‘A contract is an agreement between parties, whereby a party engages to 
do a thing or engages not to do a thing. A contract may contain several 
engagements and they may be either by the same party or by different 
parties.” 

The Hon’ble J. Fitzjames Stephen, member in charge of the Bill, gave in 
the Council a number of justifications for the change in this definition as 
suggested by the Select Committee. The Law Commission also provided 
that the ownership of goods might be acquired by buying them from any 
person who was in possession of them, if the buyer acted in good faith, and 
under circumstances which were not such as to raise a reasonable pre- 
sumption that the person in possession had no right to sell them. While 
changing the proposed law to the one in the Bill the Hon’ble J. Fitzjames 
Stephen gave about ten justifications therefor. The only other matter of im- 
portance on which the Select Committee differed with the Commissioners was 
the question of liquidated damages. The law of England on the question 
whether, when a man promised in a certain event to pay a specified sum, he 
was bound or not to pay it in full, was rather intricate; and, in order to 
avoid that intricacy, the Commissioners proposed to enact that, in all cases, 
such penalties should be treated as liquidated damages. The Select Com- 
mittee agreed that the intricacy should be removed by the converse operation 
of turning all the liquidated damages into penalties. This they proposed to 
qualify by an exception applying to the case of bail-bonds, recognizances, 
and the like, and to persons who, under the order of Government, gave 
bonds for the due performance of public duties. 

The Bill in its rearrangement and reconstruction, and in some of the 
principles it asserted, owed much to the Hon’ble J. Fitzjames Stephen, the 
Member in charge, and Messrs David Cowie, J. R. Bullen Smith and 
R, Stewart. . ' 

The scope of the Bill was to bring -.the Indian law of contract, as far as 
might be, into harmony with the English ; la>v the same subject, as 
established by recognized practice, by statute, and .by the latest and best 
judicial decisions of the time. The (Third) Indian Law Commission draft- 
ing the original Contract Bill* consisted of some of the most distinguished 
English lawyers. The deliberate opinions of English cour^si^ ffitriped j-ftqr 

of them, if the buyer acts in good faith, and under circumstanced* which do not raise^a pre- 
sumption that the possessor has no right to sell them, in other word^,> that every place in 
India should become a market overt. The result was that the Secretary of State permitted 
the Government of India to take their own course as to altering the Bill : the Commissioners 
resigned ; and the Bill (whose early enactment was directed by the Secretary of State) was 
carried through the Council, with some important amendments, by Mr. (later Sir Fitajame*) 
Stephen.” — Whitley Stokes: Anglo-Indian CodeSy vol. 1 (1887), 534, Introduction to the Con- 
tract Act. 
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elaborate argument, and made with reference to numerous and varied prece- 
dents naturally formed a guide for the Commissioners concerned. In India, 
too, though justice, equity and good conscience were the law which the 
Judges were bound to administer, they in point of fact resorted to English 
law-books, for their guidance on questions on the subject. The Member in 
charge personally studied the Bill with great care and compared it chapter 
by chapter with the authorities on which it had befen founded. He men- 
tioned to Council that Chapter X of the Bill consisting of fifty-seven Sections 
had been distilled from Story on Agency, The chapter on the sale of goods 
representing the English law on the subject and condensed in forty-eight 
Sections had been similarly extracted from Addison on Contracts, 

Though not a complete law of contract, tlie Bill was expected to suffice for 
a considerable time for the wants of the country. It was hoped that as defi- 
ciencies were discovered, it would be easy to enact supplementary chapters 
which might be read as part of it. 

To the European community and particularly to that section of the European 
community as was engaged in industrial and mercantile pursuits, the codified 
law of contracts was most welcome. It rendered certain, clear and easily 
accessible much that hitherto had been doubtful, obscure and practically 
inaccessible. Before the administrators of the law also, the codified law 
would place in an accurate and compendious form much information with 
which it was highly expedient, and, indeed, absolutely necessary that they 
would be acquainted with. 

Provision was made that special customs and incidents of individual branches 
of trade would not be afl'ected by the measure so long as those customs and 
incidents were not opposed to the provisions of the codified law. This saving 
of the native customs and incidents notwithstanding, in so far as they did 
not conflict with the written law as embodied in the statute, the wholfe 
sale incorporation of the common law doctrines of England on the subject o- 
the law of contract to the exclusion of an amount of consideration of the 
local conditions here could not satisfy the humanitarian statesmen of the 
time. His Excellency the Governor-General and Viceroy of India as the 
President of the Council and His Honour the Lieutenant-Governor of 
Bengal as a member thereof failed in their efforts to make any special pro- 
visions that might be considered as remedial measures for the ills prevailing 
in the Indian empire at the lime. The Lieutenant-Governor felt constrain- 
ed by the duty he owed to the people of this country, amongst whom he had 
spent the greater portion of his life, to move for the amendment of the Bill 
in respect of certain provisions which seemed to him to affect its very essence 
and substance in its practical working in this country. With reference to the 
subject of contracts His Honour observed that the only law in this country 
had been the law of justice, equity and good conscience. While admitting 
that the law which had hitherto been administered in that way must gradu- 
ally take regular shape, he would not admit that the shape should be the 
English law. In the Indian law of contracts till then, His Honour observed^ 
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there had not been yet far too great a tendency to drift into the English law. 
The Indian Courts had refused to admit English law where the peculiarities 
of such law appeared disagreeable. They had substituted for it what they 
considered to be a broader and safer and better law. The provision of the 
law to which he took exception was the simple and radical doctrine of the 
proposed ttew law that whatever a man promised that he must perform. 
This drastic proposition was not in the original draft of the Law Commission. 
It emerged from the Select Committee. In a country like India where men 
were not equal cither socially, morally or intellectually; where they were not 
equally foreseeing or equally provident ; where some were poor savages and 
others acute men of business; where there were vast differences between man 
and man, His Honour thought that a law which positively laid down such a 
broad proposition was likely to lead to great abuse and great injustice. It 
appeared to His Honour that it would amount to this, that however ignorant 
and low in the scale a man might be, if he once made a promise, he must 
perform it to the last drop of his blood and to the Iasi day of his life. Thus 
the rigid rule of performance though a perfectly logical proposition would work 
very serious harm and very serious injustice in a community of uncquals. It 
was therefore proper, His Honour thought, to give the Courts power to make 
such exceptions as they would deem equitable. The Courts should also be 
given power, His Honour thought, to make exceptions where there had been 
a mistake of law or of fact on tlie part of one of the parties to the contract. 
The law was considered a hard law putting as it did the ignorant and inex- 
perienced into the hands of the clever and experienced. The people should 
be taught gradually that they should not be loose in making contracts and 
in fulfilling them. In a country of great extremes as India, the difficulties of 
rigid law were as great as the evils of the state of law as it stood. His 
Honour thought that the discretion given to the Courts, the Judges of which 
were appointed and chosen for their sagacity and learning, to decide on the 
merits of the bargain would l^e a lesser evil than to give tliem no discretion 
at all. His Honour accordingly proposed a scries of amendments which 
without infringing the principle that a contract made must be performed, at 
the same time gave to the Court a certain power of mitigating the practical 
operation of the contracts as were of a hard and one-sided character. 

Til reference to His Honour’s general complaint that the Bill was a hard one, 
the Hon’ bio Mr. Bullen Smith said that a contract law must, from its very 
nature, be cast in a somewhat hard mould, and that any attempt to eliminate 
this clement of liardncss from it, would certainly tend to mar its usefulness 
and render it a weak, ineffective measure. Tlic Hon’ble Mr. Robinson, too, 
thought that the policy of the law should be ccriain and unequivocal and 
the provisions for its enforcement impartially stringent. He also thought 
that the general effect of legislation on such a subject as contract should be 
educational. Neither did he tliink the English illustrations to be out of place 
in a lex loci for India. 

His Honour the Lieutenant-Governor of Bengal had in view the unconsciohr 
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able contracts entered into between landed proprietors and their tenants, 
between agriculturists and those who advanced on their crops, and between 
the capitalists who owned indigo, sugar and jute factories and those who 
grew the raw material. Mr. Stephen, member in charge of the Bill, while^ 
opposing the proposal as made by the Lieutenant-Governor, explained that 
the adequacy of the consideration would be one of the elements fo be taken 
into account in deciding whether or not a given contract had been freely 
made but would be no ground in itself for setting a contract aside. Hard 
bargains as such could not be disallowed by the Court. 

His Honour the Liculenaut-Governor next drew the attention of the Council 
to the fact that throughout the Bill the drift of the illustrations was too much 
to show the English rules of law, and not the application which should be 
made of the provisions of tiie Bill to the circumstances of this country. If 
the Council were to adopt the system of illusti^ation in the Bill, His Honour 
thought it was almost cowardly to refuse to adopt an illustration known to 
the country and to take illustrations from English law only. Reasonable 
illu.stratioiis taken from Indian practice would be, His Honour thought, ex- 
planatory, as opposed to the English illustrations which might be construed 
as only limiting illustrations. His Honour, therefore, in the first instance, 
asked the Council to accept a simple Indian illustration of what was called 
“undue influence”. 

His Honour the Lieutenant-Governor moved that the following illustration 
be added to Section 1 6 : 

‘'A, a rich and powerful zamindar, induces B, C and D, poor and ignorant 
ryots holding under him, to engage to grow certain produce and to deliver 
it to him for a term of twenty years, in consideration of an inadequate price 
for which no independent ryot would have so engaged. A employs undue in- 
fluence over B, C and D.” 

His Excellency the President agreed with His Honour the Lieutenant-Gover- 
nor entirely and thoroughly that a Bill for this country should be furnished 
with illustrations which touched on subjects which were familiar to the 
people. If an illustration suitable to the country was to be selected, it 
appeared to His Excellency that it must be selected from the field of that 
class of contracts in which undue influence or abuse was most likely to exist. 
There were two classes of contracts in which this description of abuse was 
most likely to occur : one of these classes were contracts by which persons 
bound themselves for an exceptionally long or unlimited period of time to 
give their labour, especially to planters and zamindars; and the other was a 
class of contracts by which a person engaged to raise a particular description 
of crop for an excessive number of years, and agreed to give the yield of the 
crop at stated prices. He thought that an illustration properly drawn and bear- 
ing on this question, might, most properly and advantageously, be introdiiced. 

With reference to the abuses of contracts for labour, His Excellency pre- 
sumed that those abuses had been provided for by special legislation which 
had the effect of protecting the poor, helpless and ignorant from inequitable 
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and unjust contracts. But there was no special legislation which affected the 
second class of contracts, in which the poor engaged to produce a particular 
description of cultivation and engaged to deliver the produce at fixed prices 
for excessive periods of time. He thought, therefore, that an illustration 
properly worded, with reference to this particular class of contracts, might 
be advantageously introduced into the law. He apprehended that, if a Bill 
of this kind went fortli to the country without any reference to the descrip- 
tions of contracts under which it was alleged abuse and oppression had been 
carried on, he was not without apprehension that the publication of such a 
law without some illustration such as had been alluded to, might lead the 
poor to suppose that no amount of pressure exercised by unremuncrative 
contracts, would have any effect in vitiating them ; and he was not without 
apprehension that those who exercised oppression and took advantage of 
their position in reference to the poor, might think that this law recognized 
their doings and, in fact, vested them with greater power, and the conse- 
quence might be that they might hope to be able to carry on the practices 
previously complained of with great safety. His Excellency therefore consi- 
dered that an illustration of tliat kind might be of the greatest advantage : 
it might givo confidence to the poor and weak and inspire the rich and 
powerful with prudence, and he would therefore give his warm concurrence 
to an illustration couched in a judicious form. 

His Honour the Lieutenant-Governor then proposed to substitute the 
following illustration for the amendment which he had at first proposed : 

‘‘A, a zamindar, by his influence, induces B, C and D, ryots holding under 
him, to engage to grow certain produce and to deliver it to him for an ex- 
cessive term of years in consideration of a price obviously inadequate. A 
employs undue iulluencc over B, C and D.” 

The thoughts of the humanitarian statesmen, namely, the Lieutenant- 
Governor of Bengal' and the Governor-General and Viceroy of India, had had, 
however, no persuasive force over the mercantile members of the Council. 
The question being put,^ the Council divided — 7 JSfoes and 4 Ajes. So the 
amendment was negatived. Lhe only concession given to His Honour and 
His Excellency was that the English illustrations were omitted from Section 16. 

The Scope of the Act 

As it will appear from the above, the Indian Contract Act, 1872, is not ex- 
haustive of the Indfan law on the subject. 

Amendments 

Civil law was a Central Subject^ under the Government of India Act where 

1. Sir George Campbell (1 March, 1871 — 7 April, 1874). 

2. Lord Napier of Mcrchistoun (afterwards Lord Napier of Etirick) (23 February, 
1872—2 May, 1872). 

3. 9 April, 1872. 

4. Devolution Rules, as made under Section 54A of the Government of India Act, 
Schedule 1, Entry, 16. 
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the expression “The Government of India Act’* meant not a separate Parlia- 
mentary enactment but a properly certified version of the Act of 1915 as 
subsequently amended. Sections 76 to 123 of the Indian Contract Act, 1872, 
forming Chapter VII : of Sale of Goods, thereof were removed by the Indian 
Sale of Goods Act, 1930.^ Similarly, Sections 239 to 266 of the Contract Act 
forming Chapter XI : of Partnership, thereof were repealed by the Indian 
Partnership Act, 1932.® 

Under the Government of India Act, 1935, “Contracts, including partner- 
ship, agency, contracts of carriage, and otlier special forms of contract, but 
not including contracts relating to agricultural land” were a concurrent 
subject.® Under the Constitution of India, too, the subject of the law of 
contract has been placed as item 7 of the Concurrent List (List III) in the 
Seventh Schedule to the Constitution. 

A number of Acts and Adaptation Orders hav^e been passed amending the 
Indian Contract Act, 1872, from time to time.^ The Act has also been 
occasionally amended by the Provincial or State Governments in exercise of 
the power devolved on them. 


1 . Section 65, ibid. 

2. Section 73 and Schedule TI, ibid. 

3. Item 10 of List Til in the Seventh Schedule. 

4. See The Indian Contract Act, 1872, Government of India, Ministry of Law, The List 
of Ach and Adaptation Orders amending the Act. See above, page 9. 



Act No. IX of 1872 


[25th April, 1872] 


THE INDIAN CONTRACT ACT, 1872^ 


[As modified from time to time] 


Whereas it is 

Preamble. 


expedient to define and amend certain parts of the 
law relating to contracts ; It is hereby enacted 
as follows : 


Preliminary 


Extent. 

ment. 


Commence- 


Short title. — I. This Act may be called the Indian Contract 
Act, 1872. 

It extends to the whole of India except the State of Jammu and 
Kashmir and it shall come into force on the first 
day of September, 1872. 

Nothing herein contained shall affect the provisions of any 
Statute, Act or Regulation not hereby expressly 
repealed, nor any usage or custom of trade, nor 
any incident of any contract, not inconsistent with the provisions 
of this Act. 


Enactments repealed. 


Whether the Indian Contract Act is Exhaustive 

The Indian Contract Act in its preamble recites the expediency of defining 
and amending certain parts of the law relating to contracts. Though only a 
partial measure, the Contract Act is an amending as well as consolidating 
Act, and consequently beyond the reasonable interpretation on its*provisions 
there arc no means olT determining whether any particular Section is intended 
to consolidate or amend the previously existing law.^ Even when there was 
a fasciculus of Sections devoted to a subject, partnership, for example, the 
fasciculus was not considered exhaustive of all questions which could be 

1 . The marginal notes in this text have been printed as they appeared when the Indian 
Contract Act, 1372, was fust promulgated for general information through the medium of 
t\i^ Gazette of 27 April, 1872. Alterations have been allowed only where they have 
been so inlToduccd by Amending Acts. 

2. Rmdas Vithaldas v, Amerchand & Co, (1916) 40 Bom. 630, 636 t (1915-16) 43 
I.A. 164. 
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raised in connection with that subject. The Judicial Committee of the 
Privy Council, therefore, in construing some of the Sections of the Indian 
Contract Act, 1872, would not be guided by sheer rules of construction 
which might upset what had been considered by the commercial community 
as the law on the subject for a considerable period. In practice, their 
Lordships followed the English decisions as far as the cases would justify. 
The Indian Contract Act, 1872, not being exhaustive and dealing as it does 
with only certain parts of the law of contract, in cases where the law in terms 
is not applicable, the principles of English law, if applicable to Indian con- 
ditions, are applied as rules of justice, equity and good conscience.^ Jwala^^ 
duit V. Bansilal^ was a case where the Judicial Committee advised that persons 
dealing with a firm would not be affected by its dissolution, even where public- 
notice thereof had Ijeen given by advertisement, unless they themselves had 
jiotice of such dissolution. The provision of Section 2G4 of the Contract 
Act could not be held to have provided otherwise. I’he provisions dealing 
with partnership of the Contract Act, as it then stood, were not found 
exhaustive.® The decisions in India dating from 1882 were followed. 

Notwithstanding some general expressions in the chapter on bailments, a 
common carrier’s responsibility was not found to have been within the Coii- 
tract Act, 1872.^ In 1878, the High Court of Bombay held® that the effect 
of the Indian Contract Act, 1872, was to relieve common carriers from the 
liability of insurers answerable for the goods entrusted to them ‘'at all 
events,” except in the case of loss or damage by the act of God or the 
Q^uecn s enemies, and to make them responsible only for that amount of care 
which tlie Act requires of all bailees alike in the absence of special contract. 
In 1883 the same point was brought before the High Court of Calcutta. 
The case was referred to a Full Bench, and the Court came to the conclusion 
that the liability of common carriers was not affected by the Contract Act, 
1872.® The Contract Act does not profess, it was observed by the Judicial 
Committee,’ lo be a complete code dealing with the law relating to contracts. 
It purports lo do no more than to define and amend certain parts of that 
law. Though treating of bailments in a separate chapter, the Contract Act 
does not show that the Legislature intended lo deal exhaustively with any 
particular chapter or subdivision of the law relating to contracts. The 


1. Devendrakumar v. Gulab Sinfrh A.l.R. 1946 Nagpur 114; Irrawaddy Flotilla Co. v, 
Bugwandas \S 620 : 18 I. A. 121; Jwaladutt v. BarisUal Motilal 53 Bom, 414: A.l.R. 
1929 P.C. 132 : 56 I.A. 174 ; 1 15 I.C. 707 ; Kalyanji v. Tirkaram A.l.R. 1938 Nag. 254 r 176 
I.G. 675 ; Punjab JVational Bank v. Aruta Mai, A.l.R. 1960 Punj. 632 ; Morarji Premji v. Mulji 
Ranchhod Ved & Co. A.l.R. 1924 Boni. 232. 

2. A.l.R. 1929 P.C. 132, 134 ; (19284929) 56 I.A. 174. 

3. Cfiundee Churn v. Eduljeg CfOwasjoe, 8 Cal. 678, and Irrawaddy Flotilla Co. v. Bugwandas, 
18 Cal. 620 : 18 I.A. 121 relied on, 

4. Irrawaddy Flotilla Company v. Bugwartdas, (1891) 18 Cal. 620 : 18 I.A. 121. , 

5. Kuverji Tulsidas v. G. L P. R. Company, 3 Bom. 109. 

6. Moothora Kant v. /. 0. S. N. Co. 10 Cab 166. 

7. Irtnwaddy Fhtilln Company v. Bugwandas, 18 Cal. 620; (1891) 18 Cal 620; 

(1891) 18 I.A. 121. 
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liability of common carriers in India was thus not found to have been 
affected by the Indian Contract Act, 1872. In the opinion of the Judicial 
Committee, the written law relating to that liability was left untouched by 
the Contract Act; and the unwritten law was not within its scope. In a 
comparatively recent decision, namely. Orient Ship Supply Co* v. Kalamarsand 
Company the law in question has been treated more fully. Koshi and 
Govinda Pillay, JJ., held that the duties and liabilities of a common carrier 
are governed in India by the principles of the English Common Law on that 
subject except where they have been departed from by special statutes like 
the Carriers Act, 18G5, or the Railways A.ct, 1890, or the Carriage of Goods 
by the Sea Act, 1925, and that notwithst^ding some general expressions in 
the chapter on bailments a common carrier’s responsibility is not within the 
Contract Act, 1872. Contract to carry goods by sea on the deck of ship not 
being governed by any special statute, English Common Law rules apply 
and, therefore, it is open to the carrier to protect himself by appropriate 
clauses in a bill of lading from the liability for all kinds of loss or damage. 

The Indian Contract Act, 1872, so far as it goes, is, in the opinion of the 
Judicial Committee of the Privy Council, exhaustive and imperative.® Thus 
obligations which are not strictly contractual obligations according to 
Section 2 of the Act arc nevertheless governed by the Indian Contract Act 
because cf their governance under Chapter V, that is. Sections 68 to 72 of 
the Act.® Thus, to the extent that the Indian Contract Act deals with a 
particular subject, it is exhaustive upon the same and it is not permissible 
to import the principles of English law dehors the statutory provisions of the 
Indian law.'* Only in cases of contract, when any matter cannot be brought 
within particular provisions of the Indian Contract Act without doing some 
violence to the language used therein and/or without leading to strange and 
absurd results, it should be left to be dealt with on established English 
principles, not inconsistent with justice, equity and good conscience.^ Subject 
to all these, the Privy Council as well as the High Courts in India disapprov- 
ed of reading the Sections of the Indian Acts in the light of the English law. 
They observed that the language of the Sections of the Indian Acts should 
not be construed or enlarged by any implication of English decisions.® The 

1. A.I.R. 1951 T.C. 1, 4, 6, 7. 

2. Mohori Bibee v. Dhwmodas Ghose, (1902) 30 Clal. 539, 548 : (1902-1903) 30 I. A. 144. 

Sec also A. /?. Chitguppi md Co, v. Vinayak Kashinath, (1921) 45 Bom. 157 ; (1920) 58 I.G. 184. 

3. Sec Tan Bug 7 aim v. Collector of Bombay A.I.R. 1946 Bom, 216. 

4. Satyabraiav, Mugneer am A.I.H. 1954 S.C. 44, 47, Ganga Saran v. Firm Ram Charon 
Ram Copal A.I.R. 1952 S.C. 9, 11. Ballabhdas v. Paikaji (1917) 38 I.G. 915, 920. 

5. Natesh Chandra v. Ham Chtmdra (1950-51) G.W.N, 765, 774, 775. 

6. Sheikh Aid, Ravuther v, British India Steam Navigation Co. Ltd. (F.B.) (1908) 32 Mad. 
95, 126: (1908) 18 M.L.J. 497, 536 (Sankaran — Nair, J.) ; Narendra Lai v. Emperor (1909) 
36 Cal. 166, 170 : 13 G.W.N. 43^: 9 Gr. L.J. 375 ; 1 I. G. 738 ; Jagamada v. Prasad Rao (1916) 

39 Mad. 554 ; Brojo Lai v. Sharqjubqla 51 Cal. 745, 759 : A.I.R. 1924 Cal. 864 : 84 I.G, 154 ; 
Ramanandiv. Kalawati 55 I.A. 18 P.C. : 7 Patna 221 P.G. : A.I.R. 1928 P.C. 2 ; Chhunna Mai 
V. MoolChand55 LA. 154 P.C. : A.I.R. 1928 P.G. 99; Sharfuzzaman v. Hunter A.LK, mO 
Oudh 20 : 121 I.G. 903 : 60 G.W.N. 982 ; Veerappa v. Emperor 1930 M.W.N. 187 : 31 M.L.W. 
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decisions of the English coafts possess only a persuasive value and may be 
of help in showing how the courts in England have decided cases under 
circumstances similaf.to thoie which have come before the Indian courts.^ 

An illustration to a Section in the Act cannot have the effect of modifying 
the language of the ^Section ' which alone forms the enactment.® But where 
there is no conflict between the language of the Section and that of the 
illustration, in corfetruing a Section an illustration to it cannot be ignored or 
brushed aside because it is not part of the body of the Section.® In interpret- 
ing a statute the court cannot ignore its aim and object.* 

The Indian Contract Act and other Acts 

Statutes, Acts and Regulations that were not expressly repealed by the Indian 
Contract Act were not affected by its enactment. Statute is, in its primary 
meaning, synonymous with Act of Parliament.® An Act of Parliament is 
also called a statute.® Though the words ‘^Statute” and ‘^Act*’ are thus 
synonymous, in Section 1 of the Indian Contract Act, 1872, “Statute*’ has been 
used in the sense of an enactment of the British Parliament, and “Act” in 
the sense of that of the Indian Legislature after the passing of the Charter 
Act of 1833. Regulations were legislations preceding this Charter Act of 
1833. This will be apparent from the Schedule of Enactments Repealed as 
originally referred to in Section 1 of the Act. The said Schedule has since 
been repealed by Section 3 and Schedule II of the Repealing and Amending 
Act, 1914, Many of the Acts passed before and after the enactment of the 
Contract Act, judicial decisions as well as usages or customs of trade not 
inconsistent with the Contract Act are complementary to the Indian Contract 
Act in order to constitute the Indian law of contract. The Indian Bills of 
Lading Act, 1856, the Indian Carriers Act, 1865, the Negotiable Instruments 

202:3lGr. L.J. 625: A.l.R. 1930 Mad. 441 ; AWor NaUtv, Gaya Nath A.T.R. 1930 Cal. 
731 ; Lasa Din v. Gulab Kumuf 59 l.A. 376, 385 P.C. : 7 Luck. 442 P.C. : A.l.R. 1932 P.G. 
207 : 138 I.C. 779 P.G. ; Diwan Chand v. Mamk (1935) 16 Lah. 392, 398 : 36 P.L.R, 

185; 155 1C 938: A.l.R. 1934 Lah 809 ; iTin? Emperor v. Eamanujam (1\B.) 58 Mad. 642, 
650 ; (1934) M.W.N. 1479 : 36 Cr, LJ. 1442 : 158 I.C. 674 : A.l.R. 1935 Mad. 528 ; MaseUe 
Soloman v. Martin & Co. (1935) 62 Cal. 612, 627 : 39 C.W.N. 461 : 163 LC. 331 ; A. B. Neogi 
V. B, B. Neogi 14 Rang. 146 : 161 J.G. 629 : A.l.R. 1936 Rang. 105 ; Babamiya v. Jehangir 
(1941) Bom. 506: 198 I.C. 474: A.l.R. 1941 Bom. 339, 344; Parbhoov. Emperor (F.B.) 
(1941) All. 843: 197 LC. 525 : A.l.R. 1941 All. 402 (Allosp, Collistcr and Braund, JJ.) ; 
Kokilabai v. Keshavlal (F.B.) (1942) Bom. 139 ; 43 Bom L.R, 985 : 198 I.C. 163 : 43 Cr. L.J. 
315 : A.l.R. 1942 Bom. 18 : Government of Bombay w. Sakur (S.B.) 48 Bora, L.R. 746 ; 228 I.C. 
251 : 48 Cr. L.R, 168 : A.l.R. 1947 Bom. 38. 

1. Satyabrata v. Mugneeram A.l.R. 1954 S.C. 44. 

2. B. N, Ry, V. Ruttanii Rrnnji A.LR. 1938 P.G. 67 ; Nanak Ram v. Mehin Lai (1876-78) 

1 .Ml. 487, 

3. Md. Syedol Ariffin v. L 0. Gark^ A.l.R. 1916 P.C, 242 ; MuraHdhar v, Intematidntsl Film 
Co. Ltd. A.I.R. 1943 P.C. 34 ; Ramalinga v. Muthuswami (F.B.) AJ.R. 1927 Mad. 99. 

4. New India Sugar Mills Ltd. v. Commissioner of Sales Tax, A.l.R, 1963 S.C. 1207, 

5* Stroud : Judicial Dictionary^ vol. 4 (1953), 2855. 

6. Wharton ; Law Lexicon^ 1953, 19. The Dictionary of English Law^ vol. 1 (1959), 39. 
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liability of coininoo carriers in India was thus not found to have been 
affected by the Indian Contract Act, 1872. In the opinion of the Judicial 
Committee, the written law relating \o that liability was left untouched by 
the Contract Act; and the unwritten law was not within its scope. In a 
comparatively recent decision, namely. Orient Ship Supply Co» v. Kdnmursund 
Company} the law in question has been treated more fully. Koshi and 
Govinda Pillay, JJ., held that the duties and liabilities of a common carrier 
arc governed in India by the principles of the English Common Law on that 
subject except where they have been departed from by special statutes like 
the Carriers Act, 1865, or the Railways Act, 1890, or the Carriage of Goods 
by the Sea Act, 1925, and that notwithstanding some general expressions in 
the chapter on bailments a common carrier's responsibility is not within the 
Contract Act, 1872. Contract to carry goods by sea on the dock of ship not 
being governed by any special statute, English Common Law rules apply 
and, therefore, it is open to the carrier to protect himself by appropriate 
clauses in a bill of lading from the liability for all kinds of loss or damage. 

The Indian Contract Act, 1872, so far as it goes, is, in the opinion of the 
Judicial Committee of the Privy Council, exhaustive and imperative.* Thus 
obligations which are not strictly contractual obligations according to 
Section 2 of the Act are nevertheless governed by ihe Indian Contract Act 
because cf their governance under Chapter V, that is. Sections 68 to 72 of 
the Act.® Thus, to the extent that the Indian Contract Act deals with a 
particular subject, it is exhaustive upon the same and it is not permissible 
to import the principles of English law dehors the statutory provisions of the 
Indian law.* Only in rases of contract, when any mailer <;annot be brought 
within particular provisitins of the Indian Contract Act without doing some 
violence to the language used therein and/or without leading to strange and 
absurd results, it should be left to be dealt with on established English 
principles, not inconsistent with justice, equity and good conscience.® Subject 
to all these, the Privy Council as well as the High Courts in India disapprov- 
ed of reading the Sections of the Indian Acts in the light of the English law. 
I’hey observed that the language of the Sections of the Indian Acts should 
not be construed or enlarged by any implication of English decisions.® The 

1. A.I.R. 1951 T.C. 1, 4, 6, 7. 

2. Mohori Bibee v. Dhmnwdas Ghost, (1902) 30 Cal. 539, 548 : (1902-1903) 30 1. A. 144. 

.See also K. R. Chitguppi and Co. v. Viiiavak Kashinaih, ^1921) 45 Bom. 157 : (1920) 58 I.C. 184. 

3. Sec Tan Bug 7 aim v. Colletior of Bombay A.I.R. 1946 Bom. 216, 

4. Satyabrata v. Mugneeram .A.I.R. 1954 S.C. 44. 47. Ganga Saran v. Firm Ram Charon 
Ram Copal A.I.R. 1952 S.C. 9, 11. Hallabhdas v. Paikaji (1917) 38 I.C. 915, 920. 

5. Naresh Chattdta v. Ram Chandra (1950-51) C.W.N. 765, 774, 775. 

6. Sheikh Md. Raautl^r v. British India Steam Naoigal ion Co. Ltd. (F.B.) (1908) 32 Mad. 
95, 126: (1908) 18M.L.J. 497, 536 (Sankaran— Nair, J.) ; Narendra ImI v. Emperor (1909) 

36 Cal. 166, 170 : 13 C.W.N. 43i: 9 Cr. L.J. 375 ; 1 I. C. 738 ; Jagamiada v. Prasad Rao (1916) 

39 Mad. 554 ; iail V. i'WtjiuWa 51 Cal. 745, 759: A.I.R. 1924 Cal. 864 : 84 I.C. 154; 
Ramanandi v. Kalawati 55 1.A. 18 P.C. : 7 Patna 221 P.C. : A.I.R. 1928 P.C. 2 ; Chhmna Mai 
V. MoolChand55 l.A. 154 P.C. : A.I.R. 1928 P.C. 99; Sharfuszman v. Hunter A.I.R. 1930 
Oudh 20 : 121 I.C. 903 : 60 O.W.N. 982 ; Veerappa v. Emperor 1930 M.W.N. 187 ; 31 M.L.W. 



PRELTMINAHY 


93 


S. 1] 

decisions of the English coafts possess only a persuasive value and may be 
of help in showing Kbw the courts in England have decided cases under 
circumstances similaf.to those which have come before the Indian courts.^ 

An illustration to a Section in the Act cannot have the effect of modifying 
the language of thc^Section ' which alone forms the enactment.® But where 
there is no conflict between the language of the Section and that of the 
illustration, in construing a Section an illustration to it cannot be ignored or 
brushed aside because it is jiot part of the body of the Section.® In interpret- 
ing a statute the court cannot ignore its aim and object.* 

The Indian Contract Act and other Acts 

Statutes, Acts and Regulations that were not expressly repealed by the Indian 
Contract Act were not affected by its enactment. Statute is, in its primary 
meaning, synonymous with Act of Parliament.® An Act of Parliament is 
also called a statute.® Though the words ‘‘Statute’* and “Act” are thus 
synonymous, in Section 1 of the Indian Contract Act, 1872, “Statute” has been 
used in the sense of an enactment of the British Parliament, and “Act” in 
the sense of that of the Indian Legislature after the passing of the Charter 
Act of 1833. Regulations were legislations preceding this Charter Act of 
1833. This will be apparent from the Schedule of Enactments Repealed as 
originally referred to in Section 1 of the Act. The said Schedule has since 
been repealed by Section 3 and Schedule IT of the Repealing and Amending 
Act, 1914. Many of the Acts passed before and after the enactment of the 
Contract Act, judicial decisions as well as usages or customs of trade not 
inconsisteni with the Contract Act are complementary to the Indian Contract 
Act in order to constitute the Indian law of contract. The Indian Bills of 
Lading Act, 1856, the Indian Carriers Act, 1865, the Negotiable Instruments 

202: 31 Gr. L.J. 625; A.I.R. 1930 Mad. m \ Kedar .Yathv. Gaya Nath .A.T.R, 1930 Cal. 
731 ; Lasa Din v. Gulab Kumat 59 l.A. 376, 385 P.C. : 7 Luck. 442 P.C. : A.I.R. 1932 P.C, 
207 : 138 I.C. 779 P.C. ; Diwan Charid v. Matiak Chand (1935) 16 Lah. 392, 398: 36 P.L.R. 
185: 155 IC 938: A.I.R. 1934 Lah 809 ; Emperor v. (F.IL) 58 Mad. 642, 

650 ; (1934) M.W.N. 1479 : 36 Cr. I..J. 1442 : 158 I.C. 674 : A.I.R. 1935 Mad. 528 ; MoselU 
Soloman v. Martin & Co. (1935) 62 Cal. 612, 627 : 39 C.W.N. 461 : 163 I.C. 331 ; A. R. Neogi 
V, B. B. Nfogi 14 Rang. 146: 161 I.C. 629: A.I.R. 1936 Rang. 105 ; Babamiya Vt Jekangir 
(1941) Bom. 506: 198 LC. 474: A.I.R, 1941 Bom. 339, 344; Parbhoo v. Emperor (F.B.) 
(1941) AIL 843: 197 LG, 525 : A.I.R. 1941 AIL 402 (Allosp, Collister and Braund, JJ.) ; 
Kokilabai v. Keshavlal (F.B.) (1942) Bom. 139 ; 43 Bom L.R, 985 : 198 I.C. 163 ; 43 Cr. L.J. 
315 : A.I.R. 1942 Bom. 18 ; Government of Bombay Snkur (S.B.) 48 Bom. L.R. 746: 228 I.C, 
251 : 48 Gr. L.R. 168 : A.I.R. 1947 Bom' 38, 

1. Satyabrata v. Mu^neeram A.I.R. 1954 S.(L 44. 

2* B. N. Ry. V. Rnttanii Ramji A.I.R. 1938 P.C. 67 ; Nanak Ram v. Mehin Lai (1876-78) 

1 AIL 487. 

3. Md. Syedol Ariffin v. T. 0. Gark, A.I.R. 1916 P.C. 242 ; Muralidhar v. International Film 
Co. Ltd. A.I.R. 1943 P.C. 34 ; Ramalinga v. Muthuswami (F.B.) A.I.R. 1927 Mad. 99. 

4. New India Sugar Mitls Ltd. v. Commissioner of Salts Tax, A.I.R. 1963 S.C. 1207. 

5. Stroud : Judicial Dictionary^ vol. 4 (1953), 2855. 

6* Wharton ; Law Lexicon, 1953, 19. The Dictionary of English Law, vol. I (1959), 39. 
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Act, 1881, the Transfer of Property Act, 1882, the Powcrs-of-Attorney Act, 1882, 
the Indian Carriage of Goods by the Sea Act, 1925, the (Indian) Sale of Goods 
Act, 1930, the Indian Partnership Act, 1932, the Merchant Shipping Act, 1958, 
and the Marine Insurance Act, 1963, are examples of Acts that are in this way 
complementary to the Indian Contract Act, 1872. Section 4 of the Transfer 
of Property Act, 1 882, expressly lays down that the chapters and Sections of the 
said Act which relate to contracts shall be taken as part of the Indian Contract 
Act, 1872. Section 3 of the (Indian) Sale of Goods Act, 1930, likewise provides 
that the uurepealed provisions of the Indian Contract Act, 1872, save in so 
far as they are inconsistent with the express provisions of the said Act, shall 
continue to apply to contracts for the sale of goods. In case any statutory 
provision is made subsequent to the enactment of the Contract Act and 
that provision is inconsistent witli the provisions of the Contract Act, the 
provision that is subsequently made will prevail. If the provisions of a 
later Act are so inconsistent with or repugnant to, those of an earlier Act 
that the two cannot stand together, tlic earliar stands impliedly repealed by 
the later.^ The general provisions of the Indian Contract Act cannot 
supersede the provisions of a special later enactment.* 

The Contract Act and uncodIfied Indian Law relating to 
Contractual Obligations 

In the absence of any conflict with the provisions of the Contract Act or 
any other Act, the Hindu and Mahornedan law of contract was left operative, 
'rhus the rule of datndupat laying down that no greater arrear of interest can 
he recovered at any one lime than wliat will amount to the principal sum 
was found operative, even after the enactment of the Contract Act, 1872, 
as between Hindus in the High Court of Calcutta in its ordinary original 
civil jurisdiction.^ It was applied as a part of the Hindu law of contract 
within the said jurisdiction. There was nothing in the Transfer of Property 
Act (read with the Contract Act) to preclude the rule of damdiipat from 
applying to mortgages between Hindus.^ The High Court of Calcutta has 
disallowed as between Hindus interest larger than the amount of principal 
in making up a mortgage account. The rule of damdupal applies only to 
cases where the debtor is a Hindu.® The right of a mortgagee to sue for his 
principal and interest is a right arising from a contract, and must be taken 
to be made subject to the usages and customs of the contracting parties.® 

1. West Ham v. Fourth City Building Society fI892) 1 Q.IJ.D. 654. Brown v. G.W, Ry. (1885) 

9 753. Argyll (Duke) v. l.R,C. (1913), 109 L.T. 893. Hallv. Arnold [1905J 2 K.B.D. 

543. 

2. Lingo Raoji v. vSecy, of Stale, A.I.R. 1928 Bom. 201. 

3. Nobin Chunder v. Romesk Chunder 14 Cal. 781. 

4. Kunja Lai v, Narsamba Debi, (1915) 42 Gal. 826. 

5. Dawood Durvesh V. VuUubhdas Purshoiamy (1893) 18 Bom. 227 Ramchandra v, BhitnraOf 
1 Bom 577, 580. 

6. Jeowanbai v. Manordas, (191 1) 35 Bom. 199, 203. 
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Under the Mitakshara Hindu law there is annexed to each contract of 
debt, in which there is no agreement to pay interest, the term or incident 
that such loss shall be made up by the debtor, if he wrongfully withholds 
payment after demand. The governance of the parties by the Mistakshara 
School itself constitutes a special circumstance justifying the award of in- 
terest.i The operation of the rule of damdupat is applicable in case of a 
mortgage by a Hindu where no account of rents and profits is to be taken.* 
Its operation is, however, excluded in all mortgages the terms of which 
necessitate the existence of an account current between mortgagor and mort- 
gagee, whatever the state of the account may be.® The rule of Hindu law, 
which limits the amount recoverable at one time by way of interest to the 
amount of the principal does not apply to an amount recoverable in execution 
of the decree of a civil court.^ The effect of the rule of damdupat is ex- 
hausted when the matter passes into the domain of judgment. In a suit on 
mortgage, for example, the court can in its judgment allow the plaintiff 
interest after the date fixed for redemption even though the amount which 
the plaintiff ultimately recovers in execution may exceed damdupat.^ In 
Madhwa Sidhanta v. Venkataramanjuluy^ the Madras High Court held that the 
operatif>n of the damdupat rule was not affected by the enactment of the Indian 
Contract Act though the said rule was found inapplicable to cases of 
mortgage governed by the Transfer of Property Act. In Suhramania v. 
Subramania, however, the said High Court decided that Hindu law was not 
binding in the matter of the payment of interest.'^ Annaji Ran v. Ragubai^ 
and Kamalnmmal v. Peeru Meei fP were followed. Saunadanappa v. Shivbaswa^^ 
was not followed. 

The Contract Act and Usage or Custom of Trade 

Any usage or custom of trade, like any incident of any contract, not at 
variance with the provisions of the Contract Act has been left unaffected by 
it. A usage is proved by the oral evidence of persons who become cognizant 
of its existence by reason of their occupation in the particular trade or 
business and the evidence establishing custom or usage must be clear, con- 
vincing and consistent, and to prove a usage in a particular trade it must be 
shown that the usage is consistent and reasonable and was universally 
acquiesced in and that everybody acknowledged it in the trade and knew of 


1. Saunadanappa v. Shivbasawa^ (1907) 13 Bom. 354. 

2. Ganpat Pandurang v, Adarji Dadahhai^ (1879) 3 Bom. 312. 

3. Gopal Ramhandra v. Gangaram Anmd (F. B.) (1895) 20 Bom. 72 b 728. 

4. Balkrishna v. Gopal, (1876-1877) 1 Bom. 73. 

5. Dmdas v. Teotmal Central Bank^ A.I.R. 1956 Nagpur 239 ; Kusum Kumariv. Debt Prasad, 
15 Fat. 210 : A.I.R. 1936 P.C. 63. 

6. (1903) 26 Mad. 662. 

7. (1908) 18M.LJ. 245, 

8. (187!) fjMad. H.G.R. 400. 

9. (1897) 20 Mad. 481. 

10. (1907) 31 Bom. 354. 
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Act, 1831,theTransfer of Property Act, 1882, the Powers-of- Attorney Act, 1882, 
the Indian Carriage of Goods by the Sea Act, 1925, the (Indian) Sale of Goods 
Act, 1930, the Indian Partnership Act, 1932, the Merchant Shipping Act, 1958, 
and the Marine Insurance Act, 1963, are examples of Acts that are in this way 
complementary to the Indian Contract Act, 1872. Section 4 of the Transfer 
of Property Act, 1 882, expressly lays down that the chapters and Sections of the 
said Act which relate to contracts shall be taken as part of the Indian Contract 
Act, 1872. Section 3 of the (Indian) Sale of Goods Act, 1930, likewise provides 
that the unrepcaled provisions of the Indian Contract Act, 1872, save in so 
far as they are inconsistent with the express provisions of the said Act, shall 
continue to apply to contriicts for the sale of goods. In case any statutory 
provision is made subsequent to the enactment of the Contract Act and 
that provision is inconsisicnt with the provisions of the Contract Act, the 
provision that is subsequently made will prevail. If the provisions of a 
later Act are so inconsistent witli or repugnant to, those of an earlier Act 
that the two cannot stand together, the earliar stands impliedly repealed by 
the later.^ The general provisions of the Indian Contract Act cannot 
supersede the provisions of a special later enactment.* 


The Contract Act and uncodified Indian Law relating to 
Contractual Obligations 

III the absence of any conflict with the provisions of the Contract Act or 
any other Act, the TTiiidu and Mahomedan law of contract was left operative, 
Thus the rule of damdiipal laying down that i\o greater arrear of interest can 
be recovered at any one tune than what will amount to the principal sum 
was found operative, even after the enactment of the Contract Act, 1872, 
as between Hindus in the High Court of Calcutta in its ordinary original 
civil jurisdiction.* It was applied as a part of the Hindu law of contract 
within the said jurisdiction. There was nothing in the Transfer of Property 
Act (read with the Contract Act) to preclude the rule of damdupat from 
applying to mortgages between Hindus.^ The High Court of Calcutta has 
disallowed as between Hindus interest larger than the amount of principal 
in making up a mortgage account. The rule of damdupat applies only to 
cases where the debtor is a Hindu.^ The right of a mortgagee to sue for his 
principal and interest is a right arising from a contract, and must be taken 
to be made subject to the usages and customs of the contracting parties.® 
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Under the Mitakshara Hindu law there is annexed to each contract of 
debt, in which there is no agreement to pay interest, the term or incident 
that such loss shall be made up by the debtor, if he wrongfully withholds 
payment after demand. The governance of the parties by the Mistakshara 
School itself constitutes a special circumstance justifying the award of in- 
terest,^ The operation of the rule of damdupal is applicable in case of a 
mortgage by a Hindu where no account of rents and profits is to be taken.* 
Its operation is, however, excluded in all mortgages the terms of which 
necessitate the existence of an account current between mortgagor and mort- 
gagee, whatever the state of the account may be.* The rule of Hindu law, 
which limits the amount recoverable at one time by way of interest to the 
amount of the principal does not apply to an amount recoverable in execution 
of the decree of a civil court.* The effect of the rule of datndupat is ex- 
hausted when the matter passes into the domain of judgment. In a suit on 
mortgage, for example, the court can in its judgment allow the plaintiff 
interest after the date fixed for redemption even though the amount which 
the plaintiff ultimately recovers in execution may exceed damdupat.^ In 
Madkwa Sidhanta v. Venkntaramanjulu,^ the Madras High Court held that the 
operation of the damdupat rule was not affected by the enactment of the Indian 
Contract Act though the said rule was found inapplicable to cases of 
mortgage governed by the Transfer of Property Act. In Subrammia v. 
Subramania, however, the said Higli Court dccid<xl that Hindu law was not 
binding in the matter of the payment of interest.'^ Annaji Ran v. Ragubai^ 
and Kamalammal v. Peeru w^re followed. Saunadanappa v. Shivbaswa^^ 

was not followed. 

The Contract Act and Usage or Custom of Trade 

Any usage or custom of trade, like any incident of any contract, not at 
variance with the provisions of the Contract Act has been left unaffected by 
it. A usage is proved by the oral evidence of persons who become cognizant 
of its existence by reason of their occupation in the particular trade or 
business and the evidence establishing custom or usage must be clear, con- 
vincing and consistent, and to prove a usage in a particular trade it must be 
shown that the usage is consistent and reasonable and was universally 
acquiesced in and that everybody acknowledged it in the trade and knew of 
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2. Ganpat Pandurang v. Adarji Dadabhai, (1879) 3 Bom. 312. 

3. Gopal Ramckandra v. Gangaram Anand (F. B.) (1895) 20 Bom. 721, 728. 

4. Batkrishnav. Gopaly (1876-1877) 1 Bom. 73. 

5. Beoidas v. Teoimal Central Bank, A.l.R. 1956 Nagpur 239 ; Kusum Kumari v. Debt Prosad, 
15 Pat. 210 : A.LR. 1936 P.C. 63. 

6. (1903) 26 Mad. 662. 

7. (1908) 18M.L.J. 245, 

8. (1871) cMad. H.C.R. 400. 

9. (1897) 20 Mad. 481. 

10. (1907) 31 Bom, 354. 



96 THE INDIAN CONTRACT ACT, 1872 [S. 1 

it, or might know of it, if he took the pains to enquire.^ Evidence as to 
custom will be admissible provided it is not repugnant to the written con*- 
tract or inconsistent with its expressed terms.® 

How far a usage or custom of trade in India has been left unaffected by the 
Contract Act has been a vexed question since the enactment of the said Act 
in 1872. In 1878 the High Court of Bombay held in Kuverji Tulsidas v. The 
Great Indian Peninsula Railway Co.® that a usage or custom of trade incon- 
sistent with the Contract Act was not saved by the said Act. In 1883 the 
same point was brought before the High Court of Calcutta. The case was 
referred to a Full Bench, and the Court came to the conclusion that the 
liability of common carriers, according to the usage or custom of trade, was 
not affected by the Contract Act of 1872. In the said Full Bench decision^. 
Garth, C. J., observed : “The Act only lays down certain general rules, which 
in the absence of any special contract or usage to the contrary, are binding 
on contracting parties. But it could never have been intended to restrain 
free liberty of contract as between man and man, or to invalidate usages or 
customs which may prevail in any particular trade or business. These 
customs and usages have only tlie effect of introducing special terms into 
all contracts or dealings in any particular trade; their very object is generally 
to modify or control the general law ; and the Contract Act in my opinion 
could never have intended to invalidate all customs or usages which are not 
in accordance with the general rules which it enacts, or to prevent private 
persons from entering into contracts which are inconsistent with these rules.” 
His Lordship observed that no general usage or custom of trade, that is, no 
usage or custom pervading all trades y inconsistent with the provisions of the Act, 
shall be valid. Any general usage of that kind would of course be equiv^alent 
to a general law ; and no general law or usage in contravention of the general 
law laid down by the Act would be consistent with the validity of the Act 
itself. Tile said case of Moothora Kant v. The India Genet al Steam Navigation Co. 
decided that the law relating to carriers in India was not affected by the 
Indian Contract Act. In support of this conclusion Prinsep, J., aptly cited 
Fitzjames Stephen, the member in charge of the Bill, wliich subsequently 
bec ame the Indian Contract Act, 1872, as saying, while introducing the Bill : 
“We have omitted all reference to special branches of the law of contract 
which at present are regulated either by express legislation or recognized 
custom, c. g., the Jaw of shipping, of bills exchange, insurance, master and 
servant, carriers, etc. Tiiis omission renders the present Bill so far in- 
complete, . . . . ” 

In the case of Irrawaddy Flotilla Company v. Bugwandas,^ again, the said point 
had once more to be discussed. It was held that notwithstanding some 

1. GJI. WitUnbaker v. J.C. GaUtauriy (1917) 44 Gal. 917, 925 ; (1918) 43 I.C. 11. 

2. Ruttmsey Roivji v. Bombay United Spinning ^ Manufacturing Co. Lid. (1916) 37 I.C. 271. 

3. (1878) 3 Bom. 109, m. 

4. Moothora Kant v. The India General Steam Navigation Co., (1884) 10 Cal. 166, 185, 

5. (1891) 18 Cal. 620 ; (1890-91) 18 LA. 121, 
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general expressions in the chapter on bailments, a common carrier’s respon- 
sibility was not within the Contract Act, 1872. That is, the liability of 
common carriers in India was not affected by the Indian Contract Act. The 
written law relating to that liability was untouched by the Act : the unwritten 
law was not within its scope. ‘‘Their Lordships may observe in passing”, 
observed their Lordships, “and indeed it was admitted by the learned counsel 
for the appellants, that the words ‘not inconsistent with the provisions of this Act/ 
are not to be connected with the clause ‘nor any usage or custom of trade/ 
Both the reason of the thing and the grammatical construction of the 
sentence — if such a sentence is to be tried by any rules of grammar— seem to 
require that the application of those words should be confined to the subject 
whicli immediately precedes them.” This observation of their Lordships as 
to the application of the phrase “not inconsistent ivith the provisions of this Act” 
as being only to the subject that immediately precedes it, namely, “any incident 
of any contract” should be treated only as obiter^ for, the liability of a common 
carrier was interpreted by their Lordships only as an incident of a particular 
contract. Ii was conceded that the liability of common carriers as insurers 
was not a usage or custom of trade, and that the liability of a common 
carrier as an insurer was an incident of the contract between the common 
carrier and the owner of the property to be carried. This liability of a com- 
mon carrier as an incident of a contract was, again, found not inconsistent 
with the provisions of the Act of 1872. The Judicial Committee of Her 
Majesty’s Privy Council only advised that the Contract Act of 1872 was not 
intended to alter the law applicable to common carriers. There was no 
other question in the case. 

The Indian Contract Act, 1872, received the assent of His Excellency the 
Governor-General on 25 April, 1872, and was first promulgated for general 
information through the medium of the Gazette of India^ dated, 27 April, 
1872.^ In the said first official publication of the Act, the expression 
“not inconsistent with the provisions of this Act” at the close of Section 1 w^ill be 
found to have been preceded by a comma.® The passage cited by Lord 
Macnaghten, delivering their Lordships’ judgment, omitted the comma after 
the phrase “any incident of any contract/' that is, immediately preceding the 
expression “not inconsistent with the provisions of this Act” This omission of the 
comma was respojisildc, it is submitted, for the unhappy construction as to 
the effect of the phrase “?iot inconsistent with the provisions of this Act”. The 
admission of the learned counsel for the appellants that the words “not incon- 
sistent with the provisions of this Act” arc not to be connected with the clause ‘nor 
any usage or custom of trade' was further responsible, it may be submitted, for 
the like construction of the saving clause of Section I of the Contract 
Act. Though not formally acknowledged, the influence of punctuation, 
say, a comma, has made itself felt in many a decision. The following 

1. Ibid, Part IV, 153-185. 

2. Ibid., Part IV, 157. See also Gaeetie of India, Part IV, dated, May 4, 1872, 339* and 
iind., Part IV, dated, May 11, 1872, 513. 
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discussion^ and illustrations will be considered relevant in the context: 

For historical reasons, marginal notes and punctuation arc not taken, techni- 
cally speaking, as pari of the statute in England.* The modern tendency 
however, is to read the statute as it reads. ^‘Punctuation is a rational part 
of English composition, and is sometimes quite significantly employed. I sec 
no reason,” said Lord Shaw, in Houston v. Burns^^ “for depriving legal docu- 
ments of such significance as attaches to punctuation in other writings.” 
Punctuations, accordingly, cannot be ignored unless when extremely neces- 
sary. The Constitution of the State of New York, Article III, Section 15, 
provides, for example, that statutes arc to he enacted printed and read^' 
instead as read.'* Hence, the New York State practice docs not ignore 
punctuation. 

That punctuation marks sometimes create troubles for the interpretation of 
documents and statutes cannot be disputed. The first paragraph of Section 
8 of Article I of the American Constitution provides that — 

“The Congress shall have Power — 

1. To lay and collect Taxes, Duties, Imposts and Excises,^ to pay the 
Debts and provide for the common Defence and general Welfare of the 
United States:” 

The meaning of the general welfare clause of this provision has been the 
subject of controversy ever since the earliest days of the U. S. Government.® 
One of the questions which has arisen is as to whether or not the words 
lay and collect Taxes'* conferred upon the Congress one separate and distinct 
power and the words pay the Debts and provide for the common Defence and 
general Welfare" conferred anotlier separate and distinct power. 

Mr. Justice Story in his Commentaries on the Constitution of the United 
States says that the Congress had no independent and general power to 
provide for the general welfare. If the clause, says he, “/o pay the debts and 
provide for the common defence and general welfare of the United States" is construed 
to be an independent and substantive grant of power, it not only renders 
wholly unimportant and unnecessary the subsequent enumeration of specific 
powers, but it plainly extends far beyond them and creates a general authority 
in Congress to pass all laws which they may deem for the common defence or 
general welfare. Under such circumstances the Constitution would practically 
create an unlimited national government.® 

The contrary view has been maintained by former Congressman David J. 
Lewis, who discussed at length the history of the formulation of this clause 

1. Urban A. Lavery : Punclualion in the Law, (1923) 9 A.B.A.J. 225-28. 

2. Wilkes V. Goodwin [1923J 2 K.B. 86. Mxon v. Att.-Gen. [19301 1 Gh. 566. 

3. [1918) ’A.C. 337, 348. 

4. Mark the comma after Excises. 

5. For the controversy, see Charles S. Murphy, Memorandum on (he General Welfare Clause: 
(Sen. Doc. No, 46, 79th Cong. 1st Sess, 1-3 [1945J). David J, Lewis ; H. Report 1800 , 74th 
Cong. 1st Sess. 

6. Joseph Story, ibid., 2nd cd., 1851, vol. I, ch. xiv, Powers of CoAgreiS, pp« 629 
et seq. *, 
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by the Constitutional Convention in his supplemental favourable report on 
the bituminous-coal -conservation Bill of 1935.^ 

It is also interesting to recall a mistake in punctuation which largely nega- 
tived the intended provisions of the U. S. A. Tariff Bill many years ago. 
Among the articles scheduled for admission free of duty were “all foreign 
fruit-plants’*. In the Act this appeared as “all foreign fruit, plants.” As a 
consequence, all foreign bananas, oranges, lemons, etc., were imported free 
of duty ; and it waa not until heavy loss had been suffered by the Revenue 
Department that the mistake was rectified by another Act.* 

The Legislature of Illinois at its session of 1872 passed an Act giving judges 
certain increased powers in vacation, the Act providing among other things — 
“The several judges ♦ * * shall have power, in vacation, to hear and 

determine motions to dissolve injunctions, stay or quash proceedings, etc.*’* 

In 1874 the Legislature passed the so-called Revised Laws of Illinois which 
purported to codify the existing statutes and in the revision of the sentence 
just quoted a comma was somehow inserted after the word ‘motions’. The 
insertion of the said comma was responsible for tlie growth of the famous 
case of Hammock v. Farmers' Loan and Trust Co. HSSl)* which is best known for 
establishing tlie rule that a real estate mortgage on a railroad carries with it 
the chattel property even against a later chattel mortgage. The Supreme 
Court of the United Stales held in the said case of Hammock that the extra 
comma would be ignored. I’he Supreme Court laid down the rule that 
punctuation in statutes had no meaning which the courts were bound to 
rerspect. “Punctuation is no part of a statute,” the court said. The .said 
Supreme Court in an earlier case of Tke Ij'ssee of Ewing v. Burnet (1837)®, 
said ; “Punctuation is a most fallible standard by which to interpret a writing ; 
it may be resorted to when other means fail : but the Court will first take the 
instrument by its four corners, in order to ascertain its true meaning.” 

In Cameron s Trustees v. Mackenzie, 1915, S.C. 313, where a gift was made to 
charitable, institutions, persons, or objects it was decided that the adjective 
“charitable” governed persons and objects as well as institutions, with the 
result that the gift was valid. A charitable person is one who needs or 
deserves charity. 

The Supreme Court of India in Aswini Kumar Chose v. Arabinda Bose^ rightly 
observed that when a statute was carefully punctuated and there was doubt 
in its meaning, a weight should undoubtedly be given to the punctuation. In 
Ram Nandan v. State (F.B.),^ loo, the effect of punctuation has been recognized 
in the interpretation of a statute. In the said case it has been held that the 

1. H. Report 1800, 74th Congress, Ist Session. 

2. Russell : Legislative Drafting and Forms, (4th ednO, 1938, 94, 

3. 111. Laws 1871-2, 504. 

4. 105 U. $. 77. 

5. 1 1 Peters 41 : 9 Law. Ed. 624 (1837). 

6. A.I.R. 1952 S.C. 369, 383. 

7. A.LR, 1959 AIL 101, 104. 
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expression such law in Article 19 (2) of the Constitution of India refers to 
both the expressions any existing law and any law occurring therein, and that 
the words ‘'in so far as such law imposes'* govern not only the immediately 
preceding words prevent the State from making any law** but also the earlier 
words existing law,'' The ordinary rule that a qualifying phrase quali- 
fies only the word that is nearest to it is thus subject to any indication to the 
contrary. The presumption, if any, in favour of the phrase *^not inconsistent 
with the provisions oj this Act** as qualifying only the subject that is nearest to it, 
namely, any incident of any cont} act" will be found rebuttable when a reference 
shall have been made as to the intention^ of the Legislature that passed the 
Indian Contract Bill. A perusal of the proceedings of the Legislative Coun- 
cil that passed the Indian Contract Act, 1872, will unmistakably show that 
'provision was made that special customs and incidents of individual branches 
of trade would not he affected by the measure so long as those customs and 
incidents were not opposed to the provisions of the codified law.” 

Earl T. Crawford in The Construction of Statutes^ has summarised the effect 
of punctuation in the following terms ; 

''Of course, the punctuation uf a statute may lend some assistance in its 
construction, but when the intention of the statute and the punctuation there- 
of are in conflict, the former must control even where the punctuation is 
regarded as a part of the statute. 

. . . .But where a statute is ambiguotis, its punctuation may and should 
be considered and given weight, especially where the Act is carefully punctua- 
ted. If the punctuation is in accord with the suggested meaning of the 
statute, it is an important additional reason for the acceptance of that mean- 
ing. It should be given weight, unless, from the inspection of the whole 
statute, it is apparent that the punctuation must be disregarded in order to 
arrive at the legislative intention.” 

It lias also to be observed that Avhere an Act is signed by the Governor, 
Governor-General, or President in a print complete with punctuation it w'ill 
be a legitimate expectation that on all ordinary occasions a Section will be 
construed with the aid of its stops.^ 

From the above discussion it will appear that the construction of the 
Privy Council in Irrawaddy Flotilla Company v. Bngwandas^ as to the effect of 
the expression ^'noi inconsistent with the provisions of this Act** has been neither in 
consonance wdth the rules of interpretation of statutes nor consistent with 
the intention ol the Legislature. 

The Contract Act because of its being a partial measure defining and 
amending only certain parts of the law relating to contracts, permits the 
Court to be inconsistent. The freedom is conceded either as a search for 

1. For which see the Historical Background of the Indian Contract Act, 1872, ante^ 

2. /W., 1940, Article 199. 

3. See Russell ; Legislative Drafting and Forms, (4th edn.;, 1938, 94-95, 

4. (1891) 18 Cal. 620. 
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the intention of the framers of the Act or as a proper understanding of the 
provisions of the Act itself, with the result that usages or customs of trade 
even when inconsistent with the provisions of the Act have been allowed to 
prevail,^ and that it has also been held that the provisions of the Contract 
Act so far as they go are exhaustive and imperative.* But the question 
remains, how far do they go ? 

A standard of legal interpretation is the test applied by the law to words 
and to other manifestations of intention in order to determine the meaning 
to be given to them. Like an individuars legal act, an Act of the Legislature 
is made up of two elements, — an internal and an external one ; it originates 
in intention, and is perfected by expression. There are several conceivable 
standards of analysing the nature of these two elements, and these standards 
are not always reconcilable. There being no established order of precedence 
between the various secondary canons of construction, in the event of a 
conflict between any two or more of them, ii is not certain that the same 
canon will always be adopted. To quote Sharp and Galpin, although some- 
times encouraging to the practitioner, this docs nothing to facilitate the 
work of the text-book writer or editor.* 

Contracts and Conflict of Laws 

The parties to a contract may expressly select the law that will be governing 
their contract. When their intention to this effect is ascertained by an in- 
tention expressed in the contract itself, that intention will be conclusive.* 
Where the parties by an express statement have selected the law governing 
the contract there is no difficulty.^* The parties are not however free to 
submit every aspect of their contract to any law that they may see fit to 
choose. Parties cannot by agreeing that their contract shall be governed by 
the law of a foreign country exclude the operation of a peremptory rule 
otherwise applicable to their transaction.® Parties are not free to stipulate 
by what law the validity of their contract is to be determined.'^ Thus, where 
a system of law has been chosen by the parties to a contract and that system 
has no real or substantial connection with the contract looked upon as a 
whole, the agreed intention will not avail.® A parly cannot confer capacity 
upon himself by deliberately submitting himself to a law to which factually 

1. Moothora Kant v. India General Steam Navigation Co,, (1884) 10 Cal. 166, 185. Irrawaddy 
Flotilla Company v. Bugwandas, (1891) 18 Cal. 620 : (1890-91) 18 I. A. 121. 

2. Mohori Bibee v. Dhurmodas Chose, (1902) 30 Gal. 539, 548; (1902-1903) LA 114. 
Mugneeram v. Gurbachan, A.l.R. 1959 Cal. 576, 579. 

3. Preface to Maxwell on the Interpretation of Statutes, lOih cd., 1953. 

4. Rexv, International Trustee, [1937J A.G. 500, 529 ; Sujan Singh v Gunga Ram (1882) 8 
Cal. 337. 

5. Vita Food Products Inc, v. Unus Shipping Co,, |1939] A.C. 277, 290 ; State- Aide! B<^nh ^ 
Travancore, Lid. v. Dhrit Ram A.l.R* 1942 P.C. 6. 

6. Mynott v. Barnard [1939], 62 Comm. L.R. (Australia)* 62,80. 

7. Boissevain v. Weil, [1949] 1 K.B. 482, 490. 

8. In re Claim by Hclbcrt Wagg Sc Co. Ltd,, [1956] Gh. 323, 341 ; Kahler v. Midland Bank, 
[1950] AC. 24. 
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the contract is unrelated.^ In other words, all the material aspects of the 
contract will be governed by the proper law of the contract, for which see 
infra. 

The mere making of a contract within the jurisdiction of a foreign court does 
no necessarily render that Court competent to adjudicate upon all the obli- 
gatory relations which flow directly from it.* 

The Doctrine of the Proper Law^ 

The proper law of the contract is the law that determines the obligations 
under the contract.^ A particular law may however determine a particular 
question as raised in the proceedings arising out of a given contract. Thus, 
the questions, for example, whether agreement has been reat:hcd, whether 
the parties possess capacity, whether the contract is formally valid, or what in- 
terpretation is to be put upon a particular clause in the contract may not 
necessarily fall to be determined by the same law. The system of law which 
will govern most matters affecting the formation and substance of the obli- 
gation is called the proper law. The C40urt in an attempt to ascertain the 
system of law governing most matters of the contract will consider by what 
general law the parties to tlic contract intended that the transaction should 
be governed, or rather by wfiai general law it is just to presume that they 
have submitted themselves in the matter.® By English law, the proper law of 
the contract is the law whicli the parties intended to apply.® If no intention 
be expressed, the intention will fie presumed by the Court from the terms of 
the contract and the relevant surrounding circumstances.’ In the absence 
of an express intention, the Court lias to determine for the parties what is the 
proper law whicli, as just and reasonable persons, they ought to have intend- 
ed if they had thought about the question when they made the contract. 
In seeking to determine tfie law the Court will have regard to the terms of 
the contract, the situation of the parties, and generally all the surrounding 
facts.® In other words, the Court will accept that system of law as the proper 
law lor a given contract with which the contract has the most substantial 
coimection. The contract will lie, regarded as a whole. The relevant factors 
will obviously be many. The domicile and cjven the residence of the parties; 
the national character of a corporation and the place where its principal 
place of business is situated; the place where the contract is made, and the 


1. Cooper V. Cooper (I888j, L.R. 13, App. C^as. 88, 108. 

2. Mathappa v. Chellappa (1876-78) 1 Mad, 196. 

3. G.G. Cheshire: Private huermtional Law (.'jlh ed.), 1957, 205-57 ; ibid., 6th cd.* 1961. 
213-67. 

4. Mount Albert Borough Council v. Australasian Temperance and General Mutual Life Assurance 
Society, fl938J A.C. 224, 240 P.Ci. 


5. Lloyd V. Guibert (1865) L.R. 1 Q-B. 115, 120 ; Maunt Albert Borough Council v. Amtrala^ 
Stan 7 emperance and General Mutual Life Assurance Society Ltd., fl938J 224, 240. 

6. Vita Food Products Inc. v. Unus Shipping Co., [1939J, A.C. 277, 280-90 

; DhamvmdGobindrm v. 

Shamjt Kaltdas & Co., A.I.R. 1961 S.C. 1285. 


8. TTu Assunzione, [1954] P. 150, 175. 
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place where it is to be performed; the style in which the contract is drafted, 
as, for instance, whether the language is appropriate to one system of law. 
but inappropriate to another; the fact that a certain stipulation is valid under 
one law but void under another; matrimonial domicile in the case of a 
marriage settlement contract; the nationality of the ship in maritime con- 
tracts; the economic connection of the contract with some other transaction; 
the fact that one of the parties is a sovereign State; the nature of the subject 
matter or its and, in short, any other fact which serves to localise the 
contract will be considered as relevant in ascertainment of the proper law.^ 

In cases of conflict of laws, the proper law of a contract is the system of 
law by reference to which the contract was made or that with which the 
transaction has the closest and most real conn:;ction.‘-* The parties to a con- 
tract may expressly choose a law with which the contract as such has the 
most real connection and not the law of the place with which the contract 
as such has no such connection.^ Where the parties have failed to lay down 
expressly in their contract the law applicable to it, the proper law of the con- 
tract is the law which the parties are presumed to have intended to apply. If 
the terms of the contract and the circumstances surrounding it do not enable 
an inference of the law which the parties presumably intended to apply to 
their contract, the task of the court will be to find out that law with which the 
contract has the most real connection.* A contract may thus be governed 
by the law of the country where the chose in action is situated.^ The proper 
law is generaly lex loci contractus or lex loci solutionis. Whether the proper law 
is the lex loci contractus or lex loci solutionis, in the absence of any expressed in- 
tention, is a matter of presumption.® Lex loci celebrationis may also be the 
proper law in case of marriage.’ Once the nature and incidents of a union 
abroad between husband and wife have been determined according to the 
local law, the question whether or not the union is a monogamous marriage 
is to be determined, in England, according to English law.® As it has been 
held in Shahnaz v. Rizwan, [1964] 2 All E.R. 993 Q.B.D., where the wifc*s 
right to dower was a right ex contractu, not derived from marriage, the claim 
to enforce it was not a claim for matrimonial relief. Ihe contract for 
dower in such a case was, therefore, enforceable, even though it was entered 
into in contemplation of a potentially polygamous marriage, 

1. G. C. Cheshire: Private International Law (5th cd.), 1957, 211-212; ibid,, 6th cd., 
1961, 218-20. 

2. Bonthyon v, Commonwealth of Australia, [1951], A.C. 201, 219 ; hire United Railways of 
Havana and Rcgla Warehouses Ltd,, [1961] A.C. 1007 : [I960] 2 All E.R. 332 : [1960] 2 
W.L,R. 969. 

3. Vita Food Products Inc, v. Unus Shipping Co,,^ [1939] A.C. 277, 289-90. 

4. South African Breweries Ltd, v. King, [\B99\ 2 Ch. 173, 183. Rossano v, Mant^aclurers 
Insurance Co, Ltd,, (1962) 2 All E.R. 214, Q.B.D. 

5. Found Bishara Jabbour v. Custodian of Absentee* s Property, State of Israel, [1954j 1 All 
E.R, 145. 

6. Dhanrajmal Gobindram v. SkaiT{ji Kalidas & Co,, A.I.R. 1961 S.C. 1285. 

7. Lazarewicz v. Lazariwicz^ [1^62] 2 All E.R. 5 P.D.A. 

8. Lee v. Uu, [1964] 1 AU E.R. 248, 252 P.D. A. 
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The intention of the parties will be ascertained by the intention, expressed 
in the contract, if any, which will be conclusive. “If no intention be ex- 
pressed the intention will be presumed by the Court from the terms of the 
contract and the relevant surrounding circumstances. In coming to its con- 
clusion the court will be guided by rules winch indicate that particular facts 
or conditions lead to a prirna facie inference, in some cases an almost 
conclusive inference, as to the intention of the parties to apply a particular 
law : e.g., the country where the contract is made, the country where the 
contract is to be performed, if the contract relates to immovables the country 
where they are situate, the country under whose flag the ship sails in which 
goods are contracted to be carried. But all these rules but serve to give prima 
facie indications of intention. They are all capable of being overcome by 
counter-indications, however difficult it may be in some cases to find 
such^.i 

It is open in all cases for parties to make sucli agrecinenl as they please as 
to incorporating the provisions of any foreign law with their contracts.® The 
inleutioii of the parties may even provide for the application of different legal 
systems to different parts of the contract. The said intention must be the 
intention of both, not of one party alone, ^ and has to be exercised bona 
fide and for a lawful purpose. In cases where a contract is not immoral nor 
contrary to public policy, a solution of the question by what law the 
contract is to be governed is arrived at when it has been ascertained by 
what law the contracting parties intended it to be governed.® Broadly speaking, 
“in English law all incidents of a contract, including capacity, form, essential 
validity or discharge (but excluding, perhaps, the legality of the contract*), 

arc governed by the doctrine of the proper law’*’. The power of 

legislation to affect a contract by modifying or annulling its terms depends 
on the local situation of the debt.* 

The question whether a contract lias been discharged must be determined 
according to the proper kiw of the contract, and not according to the lex 
situs of a debt due and payable arising under the contract, if that law is dif- 
ferent.® 

1. R. V. Inlet national Truslei, [19j 7J A.(I. .'iOO, 554 ; Mount Albert Borough Council v. 
Australasian Temperance and Mutual Life Assurance, Ltd., |1938J A.C). 22^, 240 ; The Assunzione, 
[1953J I VV.L.R. 929, 933 ; affirmed |1954] 2 W.L.R. 234 ; L1954J P. 150, 185-6. 

2. Jacobs V. Credit Lyomau, (1884; 12 Q.B.D. 589, 599, 601. 

3. R. V. International Tiustee, [1937J A.C, 500, 557. 

4. Vila Food Products Inc. v. UnlL^ Shipping Co., 11939] A.C. 277, 290. 

5. British South Africa Co. v. De Beers Consolidated Mines, Lid., (1910J 1 Ch, 354, 38L 

6. Kleinwort Sons & Co. v. Ungarische Bautnwolle, (1939j 108, L.J.K.B. 861, 866. 

7. Chitty on Contracts, 21st Ed., 195.3, vol. 2, page 272 ; ibid., 22nd. Ed., 1961, vol. I, para. 
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8- KahUr v. Midland Bank Lid., [1949] 2 All E.R. 621 ; Rc Helbert Wagg & Co. Ltd, Rf 
Prudential Assurance Co., Ltd., (1956) 1 All E.R. 129. 

9. Re United Railway, [1957J 3 All E.R. 641. 
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A contract which is illegal by its proper law cannot be enforced in English 
Courts.^ An action does not lie in England upon a contract which infringes 
the public policy of English law.* A contract which is valid by its proper 
law does not become unenforceable in England merely because it is illegal 
according to the lex loci contractus^ An English Court will not enforce a con- 
tract where performance of that contract is forbidden by the law of the place 
where it must be performed.^ A contract is not unenforceable in England 
merely because its performance is illegal by the law of the country in which 
the promisor carries on his business or to which he belongs by nationality or 
domicile, provided that the contract is not subject in other respects to the law 
of that country.® 

The law which governs a contract depends upon the intention of the 
parties express or implied. Where there is no intention expressed in the 
document, the Courts are left to the intention by reference to considerations 
as to where the contract has been made and how and where it has to be per- 
formed.® The law which will govern a given contract is termed the proper 
law of the contracL The proper law of the contract means that law which 
the Oourt is lo apply in determining the obligations under the contract. In 
deciding these matters, the law in England has refused to treat as conclusive, 
rigid or arbitrary, criteria such as lex loci contractus or lex loci solutionis^ and 
has treated the matter as depending on the iniention of the parties to be 
ascertained in each case on a consideration of the terms of the contract, the 
situation of the parlies, and generally on all the surrounding facts. It may 
be that the parties have in terms in their agreement expressed what law they 
intend to govern, and in that case p)ima facie their intention will be effectuat- 
ed by the Court. But in most cases they do not do so. I he parties may 
not have ilioughl of the matter at all. Then the Court has to impute an 
intention, or determine for the parties what is the proper law which, as just 
and reasonable persons, they ought to or would have intended if they had 
thought about the question when they made the contract.’ 


1. tieriz v. Riera (1840), II JSra. 318; Kahln Midland Bank Ltd,, [1950J A.C. 24; 
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Where questions arise as lo whether the incidents of a contract should be 
governed by the law of one country or another, the general rule is that all 
the rights and incidents arising under the contract are governed by the pro- 
per law of contract, and in a given case the law of the contract may be the 
law of the place where the contract was made.^ Proper law is the law that 
obtains not when the contract was made and the obligation fashioned but the 
law in force at the time when performance is due. A proper law intended 
as a whole to govern a contract is administered as a living and changing 
body of law, and effect is given to any changes occurring in it before per- 
formance falls duc.2 Where the contract is made in Calcutta whatever be 
the nationality of the parties, say, the carriers by sea, they will be governed 
by the lex loci contractus.^ One of I he incidents which is governed by the law 
of the contract is the method of discharge of the contract. Where the law 
of one of the States of India is distinct from the law of another State, the 
two States arc regarded for the purpose of the conflict of laws as foreign 
States, inici sc. The proper law of a contract, such as a debt incurred under 
a promissory note made in Bombay, will be the law in force in the State of 
Bombay, and the debt cannot be discharged by a method recognised in the 
Madhya Pradesli but not in Bombay. A discharge of such debt under tlie 
Central Provinces Debt Conciliation Act was not considered a defence to the 
suit filed in the Nandurbar Court in Bombay.^ Similarly, the Bengal 
Moneylenders Act did not apply to a loan on a promissory note made in 
Bihar, but payable cither at Calcutta or in Bihar, where the intention of the 
promissory note was that tlic transaction should be governed by the law of 
Bihar. ^ The validity, interpretation and effect of a contract of affreight- 
ment are governed by the proper law of the contract. The proper law of a 
contract of affreightment is the law by which the parties intend that their 
contract should be governed. When the intention of the parties to a con- 
tract as to the law governing llie contract, is expressed in words, this expres- 
sed intention determines the proper law of the contract. Where a clause in 
a bill of lading contained a provision that all suits relating to goods consign- 
ed from the port in British India to a port outside British India and vice versa 
would be filed only in British India, it was held that parties intended that 
tlic contract of affreightment should be governed by the law prevailing in 
British India.^ Similarly, where the arbitration clause indicated an arbitra- 
tion in India, it led to an inference that the parties adopted the law of 
India.’ 

1. Shanker Vishnu v. Maneklal Haridas, A.I.R. 1940 Bom. 362, 363; Mackillican v. The 
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6. Orient Ship Supply Co., Ltd. v. Kalamarsand Company, Steamship Company, A.I.R, 1951 T.C. 

7. Dhanrajmal Gobindram v. Shamji Kalidas & Co., A.I.R. 1961 S.C., 1285. 
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A contract is to be governed by the law of the country where it is to be 
performed.^ The mode of performance of a contract is to be governed by 
tiic law of the place of performance.® The personal incapacity of an indivi- 
dual to contract depends on the law of the place where the contracting party 
is domiciled.^ The mode of proof of the contract (as being a matter of 
procedure) is governed by the lex fori, the law of the place where the action 
is brought. 

The rights of the parties to a contract are to be judged by that law which 
they intended, or rather by which they may justly be presumed to have bound 
themselves. The parties must be taken to be bound by the law as they 
understood it, in relation to a contract, at the time when the contract was 
made.^ 

The general rule as to the law which governs a contract is that the law of the 
country, cither where the contract is made, or where it is to be so performed 
that it must be considered to be a contract of that country, is the law which 
governs such contract ; and not merely with regard to its construction, but 
also with regard to all the conditions applicable to it as a contract. If there 
be a bankruptcy law, or any other law of sucli country by which a person 
who wotild otherwise be liable under tlie contract would be discharged and 
the facts be such as to bring that law into operation, such law would be a 
law alTccting the contract, and would be applicable to it in the country 
where the action is brotight. This rule is only applicable when any change 
of law in tlie country in which the contract was made is not repugnant to 
the principles of tlie Indian Constitution, or to those principles of justice, 
equity and good conscience cm which the Indian lex fori is founded. If so 
repugnant, the change of law will not be applied by Indian Courts.^ 

In Blohn v. Desser, [1961J 3 W.L.R. 719 Q^.B.D., the defendant was a part- 
ner in a partnership lirm in Vienna and her name was registered as such in 
the commercial register in Vienna, though she was only a sleeping partner 
receiving no income from the firm, and at all material times was resident in 
England. Held, that the defendant, as a partner in the firm, was regarded 
as having carried on business in Vienna through an agent resident there and 
that, having permitted those matters to be notified to persons dealing with 
the firm by registration in a public register, she had impliedly agreed with 
those persons to submit to the jurisdiction of the Court of Vienna and that, 
therefore, the English Courts would recognise the judgment, where any, of 
such court, English courts do not recognise or enfore directly or indirectly a 

1. Cox V. The Governors of Bishop CoUoH s School, Punjab Record, vol IX, 271, (1874) Civil 
Judgment! No, 85. 

2. Mayor, Councillors and Cilizens of the City of Auckland v. The Alliatice Assurance Co. Ltd., 
167 I.C. 337 : [1937] A.C. 587 : A.I.R. 1937 R.C. 54, 59 (a case from New Zealand). ’ 

3. Lachmi J^farain v. Fateh Bahadur, (1903) 25 All. 195, 202. 

4. Abdul AzU V. Appayasami, (1904) 27 Mad. 131, 142 ; (1903-04) 31 I.A*I. 

5. Raman Chettiarv. Raman Chettiar, A.I.R. 1954 Mad. 97 ; Antony Gibbi and Sons v. La 
Saciete Industrielle et Commerciale Des Metaux, (G.A.) (1890) 25 Q.B.D., 399, 405. 
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foreign revenue law or claim.^ But, as it has been noted in Carl^-^eiss-Stiftung 
V. Rayner & Keeler^ Ltd*, [1964] 3 All E. R. 326 C. A., when a question arises 
as to the validity of the laws of a foreign country it will be the duty of the 
Court to take notice of it. 

The English Law in India 

Subject to later laws, whether of the British Parliament or of the Governor 
General in Council of India, or the Governors, the law factually administered 
by the Courts at the three Presidencies was, tlicoretically, the law of England as 
it stood at the introduction of each of the Charters of 1723, and 1753, that is 
to say, for the period of 1723 to 1753, it was the law of England as it 
stood in the year 1723, and from 1753, onward as the same law stood in 
1753.'-* 

As to the applicability of the English statute and common law in the 
three Presidencies the only doubt expressed liad been whether the condition 
and circumstances of the place and tlic persons in India admitted of the law 
being administered as in England. The quaere was whether the English law 
obtaining in England was introduced ^ub modo in the three Presidencies of 
India. The resultant of the doubt in question was that the Privy Council 
as well as the High Courts at the Prc.sidencies in India applied the Eng- 
lish common law as it was found applicable to Indian society and circums- 
tances. That is to say, subject to the Indian laws, orders, rules and regula- 
tions, the English law was applied in Lidia in so far as the said law was 
deemed consonant with the rules of justice, equity and good conscience as 
viewed on the background of the Indian society and circumstances.^ 

Apart from the fact that apropos the Charter of 24 September, 1726, copies 
of English laws, text -books and detailed instructions^ were sent by the 


1. Rossano v. Maniijactuien' Life Imurance Co. [1962] 3 W.L.K. 157 Ci.B.D. 

2. Piitra, Ilia Administratxnn oj Justiu under the East- India Company in Bengal, Bihar and 
Otissa, Bombay, 1961 ; London & New York, 1962, Section VIII : Laws in Operation. 

3. Mayor of Lyons v. East- India Company (1836-37) 1 Moo. LA. 175,271. Wtbbe v. 

I^sler (1864-66) 2 Bom. H.C.R, 2ncl cd., vol. 2, 56, 60. Anandrav v. Ravji Dashrath (1864-66) 
2 Boiti. H.C.R. 214, 218. Juttendromohun Tagore v. Ganendromohun Tagore (1872-73) I.A. 
Supplemental 47, 64. Patam Shook Do.iS v. Rasheed Ood Dowlah (1871-74) 7 Mad. H.C.R. 285, 
287. Khushalchand v. Mahadevgin (1875) 12 Bom. H.C.R. 214, 216. Dorab Ally Khan v. 
Abdooi Azeez (1877-78) 5 I.A. 1 16, 126. Milhibai v. Ltmji Nowroji Banqji (1881) 5 Bom. 506. 
Parvatlii v. Mannau (1885) 8 Mad. 175, 178. Lopezv. Lopez 12 Gal. 706. Wagkela 

V, (1886-87) 14 I.A. 89, 96. Bhagwat Dayal v. Debt Dayai (1907-8) 

35 I.A. 48. Mahomed Musas. Aghore Kumar Ganguli (1914-15) 42 LA. 1, 8. Debnarayan 
Dutty* Chunilal Ghose (1914) 41 Gal. 137. Kerwick v. Kerwick (1919-20) 47 LA. 275. Manzur 
Hasan V. Muhammad Z^man (1924-25) 52 I.A. 61, 67. Chhatra Kumari v. Mohan Bikram Shah 
(1930-31) 58 I.A. 279, 297. Kshirodebihari Datta v. Mangobinda Panda (1934) 61 Cal. 841 

4. For the guidance of the Courts established by the Royal Charter of 24 September, 
1726, detailed instructions, entitled “Instructions for putting in Execution the East-lndia 
Gompany*s Charter,” were sent to Fort William. See para. 1 1 of the Court of Directors* 
Letter to Bengal, 17 February, 1748-1749. See also the Manuscript Proceedings of tlie 
Mayor*s Court at Calcutta, dated 20 July, 1749, sited, Patra, op. ciU, p. 41. 
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Court of Directors to the Company’s governments at the Presidencies in the 
matter of judicial administration there, the very fact that the Company were 
given the power, through the medium of Charters and Grants,^ to make and 
alter laws for the administration of their management as well as the territo- 
ries under them and that such laws, whether as rules, laws, constitutions, 
orders, ordinances, regulations or judicial decisions had to be reasonable and 
could not be contrary or repugnant to the laws, statutes and customs of the 
English realm for the time^ will entitle one, ii is submitted, to hold that the 
English statute, case and common law were introduced in the Presidencies 
in India. This position continued from the time of the Charter of 31 
December, 1600, till the Charter Act of 1833. Only after 1833, the laws in 
Company’s India could differ from the laws of the English realm. Even in 
1773 and 1781, llie British Parliament by statutes modified the operation of 
the English laws in their application to the Company’s territories in India. 
That is to say, subject to express exceptions,® the English statute, case, 
common, and civil law l;)ecarnc suh rnodo the law also of the Company’s posses- 
sions in India. ^ 

It will be an absurdity to hold that all the statute, case and common law 
obtaining at a particular date, whether 1723 or 1753, in England became 
propria vi/fore also the law of the Presidencies of Fort William, Fort St. George 
and Bombay. It will also be unhistorical and uiifuiictional. on the other 
hand, to assert that the said English laws were not introduced in the Presi- 
dencies. The Courts at the three Presidencies were, mostly, of the view that 
English statute, case and common law were introduced in their jurisdictions 
subject, where necessary, to modifications. It will be an interesting study, it 
is believed, to refer to a few judicial decisions to illustrate the position. Sir 
VV^illiam Blackstoiie in lus Cofnmentaries on the Laws of England^ London, 1876, 
4th ed., vol. I, pages 81-82, observed ; 

“Colonists carry with them only so much of tlic English laws, as is applic- 
able to their own situation and the condition of an infant colony ; such, for 
instance, as the general rules of inheritance, and of protection from personal 
injuries. The artificial refinements and distinctions .... are neither neces- 
sary nor convenient for them, and therefore are not in force. What shall be 
admitted and wlial rejected, at what times and under what restrictions, must 
in case of dispute be decided in the first instance by their own provincial 
judicature, subject to the revision and control of the sovereign in council. 


1. The Charters of 31 December, 1600; 31 May, 1609 ; 3 April, 1661 ; 27 March, 1669 ; 
9 August, 1683 ; and 7 October, 1693 ; 13 Geo. III. c. 63 ; 37 Geo. III. c. 142 ; and 47 Geo. 
III. Sess. 2. c. 68, for examples. 

2. The position was the same, beginning from the Charter of 31 December, 1600, till 3 
and 4 William IV. c. 85. 

3. Su the Chatter of 1753 j 21 Geo. III. c. 70 ; 37 Geo. III. c. 142 ; Charter of Juitice 
of the Supreme Court at Madras \ Charter of Justice of the Supreme Court at Bombay. 

4. Stiti AdvocaU-General of Bengali. Ranee Surnomoye (1861-4) 9 Moo. I. A. 387, 

4.!I6-427 ; Collector of Masulipatam v. Cavaly Vencata J^arrainapah (1859-61) 8 Moo. LA. 500, 
525-27 ; see also ibid>, 529. 
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Mahomedan^ principles of equity, as distinguished from the English, were 
given their due consideration. In Dorab Ally Khan v. Abdool Az^ez, (1877-78) 
5 I. A. 1 16, it was observed that there was not in India the difference between 
real and personal estates which obtained in England.® The English law as to 
maintenance and champerty was not applicable to India.® In Mahomed Musa 
V, Aghore Kumar Ganguli , (1914-15) 42 LA. 1, equity, that is, the conduct 
of parties in the instant case, was held as to have cured the defects of form,* 
The rules of Courts of Equity in England as to allowance to a mortgagee in 
possession were not applied in India.® The law applied by the Court of 
Chancery in England was however considered, prima facie^ applicable in India 
but for the establishment of a contrary intention. The presumption of the 
introduction of the said law in India was rebuttable.® The common law 
rights of Muslims in India were recognised. The distinction between indict- 
ment and action as in the English law was held inapplicable in India.’ 

Subject to above, it may be observed that the Courts established under the 
Charter of 24 September, 1 726, while giving judgment and sentence accord- 
ing to justice and right could not, broadly speaking, pronounce judgments 
contrary to reason or contrary or repugnant to the English case, common, 
civil and statute law or customs. Functionally speaking, whatever was in- 
troduced as the law by the authorities or accepted by the Courts as the law, 
continued to be the law of the land. The law stayed on wliere it had once 
fallen, unless impliedly or expressly modified® or removed by laws subsequently 
enacted or laid down l)y competent authorities, inclusive of courts. The 
common law is to be sought in the expositions and declarations of it, in the 
decisions of the Courts and in the writings of lawyers. The Courts have first 


1. Moulovee Syud Ashruf Ait v. Mirza /Taj/m (1820) 3 S.D.A, Rrp. 49. Mirza Beebtev. 
Toola Beebee (1829) 4 S.D.A. Rrp. 334. Mi. Hingoo v. Meer Furzund Ali (1828) 4 S.D..A. Rep. 
307. Hidaet Aii Khan v. Hmam Ali Khan (1839) 6 S.D.A. Rep. 257. 

2. Sir James W. Colvilc, op. p. 126. 

3. Bhagwat Dayal v. Debt Dayal (1907-8) 35 l.A. 48 (Sir Arthur Wilson, at p. 56). 

4. Lord Shaw of Dunfcimlinc, at p. 8. 

5. Anandrav v. Ravji Dashrath (1864-66) 2 Bona. H.C. 214 (Newton, J. p. 218). 

6. Kerwick v. Kerwitk (1919-20) 47 l.A. 275. 

7. Alanzur Hasan v. Muhammad Zaman (1924-25) 52 l.A. 61 (Lord Dunedin, p. 67). 

8. As to the modification of the law to be administered in the three Presidencies, set 
Charter of 1753 ; 21 Oeo. III. c. 70 ; 37 Geo. III. c. 142 ; Charter of Justice of the Supreme 
Court at Madras ; and the Charter of Justire of the Supreme Court at Bombay, As to the 
laws for the mofussil, see Rule 23 of the Hastings’s Plan of 1 772 ; the 6rst Regulation as was 
passed on 17 April, 1780; Bengal Judicial Regulation VI of 1781; Regulation IV of the 
Bengal Code, 1 793 , Regulation V III of 179.5 ; Regulation 111 of 1803; Regulation VII of 
1832 ; Bombay Regulation IV of 1799; Bombay Regulation II of 1800; and Bombay 
Regulation IV of 1827, for examples. 

It will be recalled that Section 18 of the East-lndia Company Act, 1780 (21 Geo. 3. c, 70) 
and Section 12 of the East-lndia Act, 1797 (37 Geo. 3. c. 142), containing savings for native 
law and custom, though rendered obsolete by subsequent laws, were repealed as late as in 
1935, under Section 301 of the Government of India Act, 1935 (26 Geo. 5 & 1 Edw. 8. c. 2). 
As to the large number of British Statutes forming, till recently, a part of the statutory law 
of India, see the British Statutes (Application to India) Repeal Act, 1960, Schedule* 
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to find what is the common law and to apply it to new and ever varying sets 
of fact and circumstances. New statutes and the course of social development 
give rise to new aspects and conditions which have to be regarded in applying 
the old principles. When any part of the common law is found to require 
amendment, the legislature alone is competent to apply the remedy.^ The 
High Courts of Judicature as well as the Judicial Committee of the Privy 
Council, the Federal Court of India, and the Supreme Court of India could 
and can ascertain the common law of the land in course of their judicial 
pronouncements. In the realm of common law, judicial precedents will 
prevail against statements of jurists. In cases of conflict in rationcs^ subject 
to the rules ol hierarchy of courts, the statements that are posterior will 
prevail. The pronouncements made by the Privy Council till its jurisdiction 
in respect of Indian appeals and petitions was abolished under the Abolition 
of Privy Council Jurisdiction Act, 1949^ continue to be binding over the High 
Courts and other Courts of India.* Only the Sitpreme Court of the land 
can override them, the Supreme Court of India being the highest Court of 
law of the land and in view of the declaration under Article 141 of the 
Constitution of India to the effect that the law declared by the Supreme 
Court shall be binding on all courts within the territory of India, 

2. In this Act the following words and expressions are used 
in the following senses, unless a contrary inten- 

Intcrpretation-clausc. n \ 

tion appears irom the context : — 

(a) “Proposal*’. — Where one person signifies to another his 
willingness to do or to abstain from doing anything, with a view 
to obtaining the assent of that other to such act or abstinence, he 
is said to make a proposal ; 

{b) “Promise”. — When the person to whom the proposal is 
made signifies his assent thereto, the proposal is said to be accep- 
ted. A proposal, when accepted, becomes a promise; 

1. Hopper ors, v. Corporation of Liverpool (V. G. of the Palatine Court of Lancaster), (1944) 
88 S.J. 213, cited, Nathan’s Equity through Cases, (4th cd.), 1961, p. 269. 

2. See The Abolition of Privy Council Jurisdiction Act, 1949 (Constituent Assembly 
Act No. 5 of 1949), Sections 2 and 4. 

3. It is submitted that the observation of M. C. Setalvad in The Common Law in India, 
Hamlyn Lectures, 1960, p. 49, to the effect that , .the decisions of the Privy Council are no 
longer binding authority after the Constitution of 1950** is not correct. See Section 212 of the 
Government of India Act, 1935, and Section 18 of the Indian Independence Act, 1947. The 
position is that the decisions of the Privy Council like those of the Federal Court continue to 
be binding on the High Courts and other lower Courts In India until such decisions arc over- 
ridden dirertlv or impliedly by pronouncements of the Supreme Court of India or by legisla- 
tion by competent authorities. Article 372 of the Constitution of India provides for the 
continuance in force of existing laws, including common law, in given circumstances. See 
also Article 13 of the Constitution of India. Air Carrying Corporation v, Shibendra^ A.I.R. 1964 
Cal. 396. 
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(c) “Promisor” and “Promisee”. — The person making the 
proposal is called the “promisor”, and the person accepting the 
proposal is called the “promisee”. 

{d) “Consideration”. — When, at the desire of the promisor, 
the promisee or any other person has done or abstained from 
doing, or does or abstains from doing, or promises to do or to 
abstain from doing, something, such act or abstinence or pro- 
mise is called a consideration for the promise ; 

(«) “Agreement”. — Every promise and every set of promises, 
forming the consideration for each other, is an agreement ; 

(/) “Reciprocal Promises”. - Promises which form the 
consideration or part of the consideration for each other are cal- 
led reciprocal promises ; 

{g) “Void Agreement”. — An agreement not enforceable by 
law is said to be void ; 

[h) “Contract”.— An agreement enforceable by law is a con- 
tract ; 

(f) “Voidable Contract”. — An agreement which is enforce- 
able by law at the option of one or more of the parties thereto, 
but not at the option of the other or others, is a voidable con- 
tract ; 

( j) “Void Contract”. — A contract which ceases to be enforce- 
able by law becomes void when it ceases to be enforceable. 

Section 2 (a) : Proposal 

When one person signifies to another his willingness to do or to abstain from 
doing anything, with a view to obtaining the assent of that other to such act 
or abstinetice, one is said to make a proposal. A proposal is sometimes called 
an offer. A proposal to be capable of acceptance must involve a definite 
promise by the offerer that he will bind himself if the exact terms specified by 
him are accepted. If an offer takes the form of a promise in return for an 
act, the performance of that act is in itself an adequate indication of assent. 
A proposal may be made either to a particular person or to the public at 
large.^ A proposal, which when accepted becomes a promise, is thus cither 
special or general. A special proposal is one made to a person who is in the 
first instance ascertained. A general proposal, on the other hand, is one 
made to all those to whose knowledge it comes, as, for example, where a 


I . Carlill V. Carbolic Smoke Ball Co. [1893] I Q,.B. 256. 
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reward for lost properly is offered by advertisement in a newspaper. In such 
a case the proposal is accepted by performance of its conditions.^ 

Qiiotations of prices or the usual advertisements are not proposals in the 
sense of Section 2 (a) inasmuch as they are not made with a view to obtain- 
ing the assent of anybody to such quotation or advertisement.* A quotation 
submitted by a trader as the basis of a possible order from customers is thus 
distinct from an offer to sell, which if accepted, creates a contract for the 
breach of which damages may be recovered.® The court will see whe- 
ther any firm offer has been made by such quotations or advertisements. In 
the absence of a definite offer the case will be interpreted as an invitation to 
treat. When, on the other liand, a definite offer has been made cither to 
a particular person or to the public at large, say, in an advertisement of 
rewards for services to be rendered, and that particular person or a member 
of the public may be taken to have accepted the offer thus definitely made, 
the said firm offer will ripen into a contract. In the case of an advertisement, 
in given circumstances, an offer may thus be made to all the world, and 
although the offer is made to the world, the contract is made with that limited 
portion of the public who come forward and perform the condition on the faith 
of the advertisement.^ But when the so-called offer docs not consist of a definite 
promise to liind the offerer ou the acceptance on the part of an offeree of cer- 
tain specified terms, it will be treated by the court as only an offer to nego- 
tiate, an offer to receive offers, and nothing more. An invitation to treat is 
not an offer capable of conversion into a contract by acceptance, but repre- 
s(M'Us a process of acgotiiUion that precedes the making of a definite offer. 
Tlie display of goods in a shop with price attached is only an invitation to 
(rv,at.* The issue of a price-list advertising goods for Sale is not an offer to 
supply atiy quantity of the goods at the scheduled prices. It is an attempt 
to induce offers and not an offer in itself, legally speaking.** An order given 
oil the basis of the said advertisement will therefore not result in a binding 
contract to supply any given quantity of tlie goods advertised or priced. 
When, however, a quotation of a certain quantity at a certain price was 
coupled with the observation T shall be glad to hear if you are buyers’, it 
was interpreted as an offer.’ Thus in Alexander Philp & Co, v. Hugo Knoblauch^ 
1907, Session Cases, 994, the merchant’s letter was hel^ an offer to sell, and 
not merely a quotation of price, and this offer was held as accepted so as to 
constitute a concluded contract by the oil-millers’ Telegram, although it did 
not expressly refer to the condition of the terms mentioned in the offer. 


1. Whitley Stokes : Anglo-Indian vol. I. 1887, 493: Introduction to the Contract 

Act. See also S. 8, post. 

2. Seeretarjf of State v. Madho Ram, (1928), 10 Lah. 493, 502 : A.l.R. 1929 Lah. 118. 

3. Mylappa Chettiar v. Mohatned Shirazee, 27 Mad. L.J. 712. 

4. CarliU V. Carbolic Smoke Ball Co. [1892] 2 d-B. 484, effirmsd, [18931 1 Q,.B, 256. 

5. Pharmaceutkal Society of Great Britain v. Bools Cash Chemists {Southern), [1952] 2 
a.B. 795. 

6. Grainger 4sf Son V. Gough [1896] A.C. 325, 334, 

7. Philp Co. V. Knoblauch 1907 SvC. 994. 
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Harvey v. L. R. [1893] A. C. 552, was distinguished and explained. 

Subject to such particular cases, it will be wrong to say that a shopkeeper 
is making an offer to sell every article in the shop to any person who 
might come in and that that person can insist on buying any article 
by saying *I accept your offer*. In most bookshops customers are 
invited to go in and pick up books and look at them even if they do not 
actually buy them. There is no contract by the shopkeeper to sell until 
the customer has taken the book to the shopkeerper or his assistant and said T 
want to buy this book’ and the shopkeeper says, ‘yes’. That would not pre- 
vent the shopkeeper, seeing the book picked up, saying : T am sorry I cannot 
let you have that book ; it is the only copy I have got and I have already 
promised it to another customer’. Similarly, the mere fact that a customer 
picks up a bottle of medicine from the shelves in a ‘self-service’ shop does not 
amount to an acceptance of an offer to sell. In the words of Lord Goddard, 
it is an offer by the customer to buy, and there is no sale effected until the 
buyer’s offer to buy is accepted by the acceptance of the price.^ The mere 
statement of the lowest price at which the vendor could sell contains no 
implied contract to sell at that price to the persons making the inquiry.* It 
is taken only as a preliminary statement as to price. It signifies only a 
person’s intention or a declaration of his willingness to enter into negotia- 
tions. )( Thus, a term in a partition deed that in the event of anyone of the 
brothers wishing to sell his share of the house he should sell it to the other 
brothers at the market value is not an offer in itself but merely an undertaking 
to make an offer of sale upon the arising of a certain contingency.® A letter 
requesting a loan of money and promising repayment with interest on a 
certain day is only a proposal for a loan and not a concluded contract in 
order to form a promissory note.^ 

Illustration. — On a letter from a party requiring about particulars of 
interest on deposits, the bank sent a quotation of rates of interest and forms 
to be filled by the party. The party filled in the forms and sent the money 
as deposit. The bank accepted the money and sent back a receipt to the 
party. It was held that the bank’s letter with quotations was not an offer 
but only a quotation of business terms. The contract was made by the 
offer by the party in the opening form accepted by the bank by the issue 
of the deposit receipt.® A circular sent by a Bank to its constituents read : 
“The Bank has decided to conform to the minimum interest rates stipulated 
by the Calcutta Exchange Banks. You are by this letter informed that 


1. Pharmaceutical Society v. Boots Cash Chemists [1952] 2 Q,.B. 795 : [1952] 2 All E.R, 456, 
affirmed [1953J 1 Cl.B. 401 : [1953] 1 All E.R. 482. 

2. Harvey v.Facey [1893] A.C. 552 : 62 L.J. P.C. 127 ; Clifton Palumbo [1944] 2 All 
E.R. 497. McPherson v. Appanna, A.I.R. 1951 s'.G. 184. 

3. Pooran Singh v. Krishna Bai, A.I.R. 1951 Mad. 396 ; see also below. 

4. Narayanasami v. Lokanibalammal (1897) 7 Mad. L.J. 220 j Dhondbhat v. Atmarm^ 
(1889) 13 Bom. 669. 

,5. State Aided Bank of Travancore, Ltd. v. Dhrit Ram, A.I.R. 1942 P.G. 6. 
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interest on your ovtrrdraft account secured by shares will be increased as from 
date to I per cent over Bank rate minimum per circular was 

not an express proposal as defined in Section 2 (a) because it did not signify 
to the constituent of the Bank to raise the rate of interest with a view to its 
obtaining his consent. But though it was a unilateral decision to enhance 
the rale of interest from the date of the notice, the notice contained an 
implied proposal to the effect that if the constituent wanted to keep alive his 
overdraft account with the Bank or desired to take further advances from 
the Bank it could be done only on the terms contained in the notice. This 
promise** to pay implied proposal invites from him, in the words of Section 8 
a “reciprocal interest at the higher rate and as a consideration for that 
reciprocal promise the Bank offers to desist from making a demand for the 
immediate payment of the amount advanced and also to make further 
advances. If the constituent accepts cither of these considerations with 
notice of the fact that the Bank had raised the rates of interest from the date 
of the notice there would be an implied promise on the part of the 
constituent to pay interest at that ratc.^ 

Where an offer is made subject to a condition and that offer is accepted, 
the person accepting tlie offer must be presumed to have accepted it with the 
condition so attached, and he cannot be heard to say that though he accept- 
ed the offer, he was not bound by the condition.*^ 

The mere statement of the lowest price at which the vendor would sell con- 
tains no implied contract to sell at the price to the person making the inquiry. 
In given circumstances it may be tantamount to an invitation of offeis.® By 
a clause in a mining lease, the lessee undertook to sell to the Government, 
out of the ore brought to the surface, such quantity as would be required by 
the Government after the desire of the latter is notified to him. The under- 
taking given by the lessee was tantamount only to an offer and did not cons- 
titute a subsisting contract.^ 

On the basis of a term in a partition deed that in the event of any one of 
brothers wishing to sell his share of the iiouse he should sell it to the other 
brothers at the market value tlie other brothers can have no right to any 
specific performance of the undertaking in the partition deed ; nor are they 
entitled to any damages if the sale by one brother to a stranger has not in 
fact taken place.^^^y^ 

If the party to whom the offer is communicated by a party in Bombay 
resides or carries on business outside the jurisdiction of the Bombay High 
Court, the offer cannot be said to have been made 

therefore, no part of cause of action in respect of that tra^pHliin; can be 
said to have arisen within the jurisdiction of the High Court at Bombay.® 

1. Hulas V. Allahabad Bank^ A.I.R. 1958 Cal. 644. 

2. StaU of Bihar v. Charanjitlal, A.I.R. 1960 Patna 139. 

3. McPherson v. Appanna^ A.I.R, 1951 S.C. 184. 

4. Bhaskararao v. V, K. Rao, A.I.R. 1964 Andhra 77, 

5. Pooran v, Krishna, A.I.R. 1951 Mad. 396. 

6. Premchand Roychand & Sons v. Mali Lall, A.LR* 1951 Bom. 249. 
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An announcement that a competition will be held is not an offer 
of the prize to the competitor who obtains the highest marks.^ An offer 
of a reward to be paid to any person on his giving certain information 
to the person advertising the reward is an offer to any person and can 
be accepted as such in order to constitute a binding contract when the 
last-mentioned person gives the required information.^ Under the English 
common law it has been insisted that in order to constitute a binding con- 
tract in the given cases, the acceptance has to be effected only by a party to 
whom the offer had been communicated.^ A mere suj^ply of a required 
imformation or the performance of spccihed conditions on the part of any- 
one will not be tantamount to an acceptance when the person supplying the 
information or performing the conditions did not do it in the sense of accept- 
ing the offer. Contractual obligations do not arise if services are rendered 
whicli in fact fulfil the terms of an offer but dve performed in ignorance that 
the offer exists. There cannot be assent without knowledge of the offer and 
reliance upon ii.^ Resolutions passed by municipal corporations become 
contracts when they have been acted upon by employees.^ 

Tenders. — A tender is a proposal. But whether the acceptance of a 
tender results in a binding agreement will depcjicl upon the whole facts of 
the case. Where the offeree signifies his definite requirements to be supplied 
by the proposer and the offeree accepts tlie tejidei* seeking to meet the require- 
ments in question, the acceptance of the tender oti the part of the offeree 
is an acceptance of the proposal and such an acceptance results in a l)inding 
argecinerit. Where, however, the recpiircraents oT the offeree are not defi- 
nite and deliveries have to be made as and when asked fi)r, the lender made 
in response to sucli an invitation to treat is in the eye of the law a standing 
proposal capable of being split up into separate, severable and distinct con- 
tracts resulting from tlic piecemeal demands being made on the part of tlie 
offeree. In such a case the proposer, that is, the party submitting the 
tender may withdraw his slaiidiiig proposal at any time it suits him though 
he is under a binding agreement to supply the goods for which demands 
have been made on the part of the ofl’ercc, that is, the parly accepting the 
tender, provided, again, the demands to be satisfied have been made before 
the revocation of the standing proposal by tlie proposer, that is, the party 
submitting the tender.® 

1. Hooke V. l)awion\\mb] I Cli. 480. 

2. Maskelyne V, Slollery (1809) 97; Carlill v. Carbolic Smoke Ball Cd. [I893J 

1 Cl.B. C.A. 

3. Wiles \'. Maddison 1 All L.R. ; Mewcvmb v, De Roos (1859) 2 E. & E. 271, 

274, 275. 

4. The Crown v. Clarke, (1927) 40 Commonwealth Law Reports, 227. 

5. Danes v. Rhondda (1917)87 L.J. K.B. IOC ; v. Cardiff Corporation (1917)87 

L.J. K.B. 51 ; sec Wilson v. Belfast Corporation (1921) 55 I.L.T. 205. 

6. Percival Ltd. v. L. C, C. Asylums and Menial Deficiency Committee^ (1918) 87 L.J. (K.B.) 
677 ; Great Northern Railway Co. v. Wiiham (1873) L.R. 9 G.P, 16 ; Offord v. Davies (1862) 12 
C.B. (N.S.) 748 ; Bengal Coal Co. v. Homee Wadia & Co. (1900) 24 Bom. 97, 
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Advertisements inviting tenders for the supply of goods or labour extend- 
ing over a period of time arc not proposals or offers. They are invitations 
for offers. Tenders^ on the other hand, for goods, work, or labour are offen. 
When accepted, they ripen into contracts.^ Whether the ‘‘acceptance” of a 
tender is an acceptance in the legal sense so as to produce a binding contract 
depends upon the language of the original invitation to offer.® 

M signed a tender for the supply of petroleum oil to the military 
authorities in the Lahore Division for the period of one year. The tender 
read: “..I,.... hereby agree that on acceptance of this tender or of 
so mucli thereof as relates to llic supply of any particular class of supplies 
described tlwtrein, I shall, in accordance with such acceptance, supply and 
deliver at my own expense so much oil of sorts other than kerosene oil, as 
the Officer I. G. Supplies concerned or Officer I. C. S. R. D. F. Lahore may 
require, subject to the condition set forth in this lender and in .schedule 
annexed thereto.'" riie schedule to the tender set out the respective prices to 
be charged on the estimated requirements. The price to be charged was 
fixed in the scliedulc at Rs. 3.12.0 per gallon and the estimated requirement 
stated to be 200 gallons. In a footnote to the schedule appeared the words : 
“and as required after completion of these quantities”. M claimed the 
exclusive right of supplying to the military authorities of Lahore all 
supplies of petrol ordered for the military department and he sued the 
military department for damages for having purchased petroleum 
from persons other than himself. Held : that the tender was^ merely 
an offer to supply goods at a certain price for the fixed period. k>tig 
as the offer remained open M was bound to supply the goods at the 
prices when called upon to do so, up to at least the estimated quantity, and 
A'l could at any time withdraw his offer upon proper notice to the military 
authorities and upon such withdrawal his liability to supply tlie goods not 
already ordered would have terminated. Tiie military authorities, on the 
other hand, were not bound to order all t!ie goods from A/, but, if they did 
give ail order they were bound to pay tlic price set out in the schedule. 
They were free to accept the offer or not as they would think fit, and they 
could buy the goods from any other source without any reference to Af.® 
When a tender has been accepted, it merely creates a series of continuing offers 
on the part of the parly making the tender which the party accepting the tender 
is at liberty to convert into contracts by giving orders in accordance with the 
terms of the tender. The person making the tender is under no liability to 
supply goods until a proper notice for the supply of a definite quantity was 
given, and his liability could be terminated by his giving the parly accepting 


1, Croshaw Frttchand and Renwick, (1899)16 T.L.K. 4:5 ; Afameirakpam v. Forest 

Manipur, A.I.R. 1962 Manipur 47, ' 

2, Percival, Lid,, v. L, C, C. Asylums and Mental Deficiency Committee, (1918) 87 L.J. (K.B.) 

677, ^ 

3, Secretary of Stale v. Mui^o Ram, A.I.R. 1929 Lah. 1 14. 
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the tender reasonable notice before an order was actually issued.^ The 
period of time provided for the submission of a tender is not a period such 
as is found in the Limitation Act, after which the rights of the parties are 
extinguished. It is only a measure of convenience and cannot be put on a 
higher level.® 

Auction sales and proposals. — An auctioneer’s request for bids is not 
a proposal in the sense of the Indian Contract Act. The bidder’s bid will 
be treated as the proposal which the auctioneer may accept or not.® An 
auctioneer is legally entitled not to hold any sale at all though he may have 
advertised that certain goods will be sold by auction on a certain day at a 
particular place.'* The bidder’ s bid being interpreted as the proposal, only 
the auctioneer’s acceptance of a particular bid will ripen the phenomenon 
into a complete agreement.^ Even where the auctioneer Advertises that the 
sale will be without reserve his advertisement to this effect will not be 
interpreted as a proposal on his part to the highest bidder.® The highest 
bidder in a public auction, subject to the conlinnation by other authorities, 
gets no vested rights till the sale is confirmed.’ 

Auction Sale and the (Indian) Sale of Goods Act, 1930. — The Sale of 
Goods Act, 1930, Section 64, lays down that (1) where goods are put 
up for sale in lots, each lot is prima facie deemed to be the subject of a 
separate contract of sale ; (2) tlie sale is complete when the auctioneer 
announces its completion by the fall of the hammer or in the customary 
manner ; and until sucli aniiouncemciit is made, any bidder may retract his 
bid ; (3) a right to bid may be reserved expressly by or on behalf of the 
seller and where such right is expressly so reserved, but not otherwise, the 
seller or any one person on his behalf, may, subject to certain provisions, bid 
at the auction. I’he said provisions are tliat where the sale is not notified to 
be subject to a right to bid on behalf of the seller, it will not be lawful for 
the seller to bid himself or to employ any person to bid at such sale, or for 
the auctioneer knowingly to take any bid from the seller or any such person. 
Any sale contravening this rule may be treated as fraudulent by the buyer. 
The sale may lie notified to be subject to a reserved or upset price. If the 
seller makes use of pretended bidding to raise the price the sale is voidable 

1. Kundan Lai Secretary of State, (1904} 72 P.R. 1904 ; 1 P.L.R. 1905. 

2. Chatter ji v. Emperor, A.I.R. 1940 All. 410. 

3. See (1789} 3 Term Rep 148. See also the English Sale of Goods Act, 1893, Sec, 
58 (2}. Village Panchayai v. JSfarasayya, A.I.R. 1965 Andhra 191. 

4. Harris v. Nickerson (1873) L.R. 8 Q..B. 286. 

5. Premier Insurance Co, Ltd._,v. Bharat Commerce and Industries, Ltd., A.I.R. 1962 Mys. 
185. 

6. Premier Insurance Co. Ltd., v. Bharat Commerce and Industries, Ltd., A.I.R. 1962 
Mys. 185. 

7. See Fenwick v. MacDonald, (1904), 6 F. (Gt. of Scss.) 850 (a Scottish case). Wcsrlow v. 
Harrison (1859) 1 E. & E. 309 ; 120 E.R. 925. Johnson v. Boys, [1899j 2 Gh. 7 3 ; Rainbow v. 
HawHns & Sons, [1904] 2 K. B. 322. 
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at the option of the buyer.' Until the bidder’s bid is finally accepted^ it can 
be withdrawn,® 

Duration of proposal. — To have an enforceable contract there must be 
an offer and an unconditional acceptance. A person who makes an offer has 
the right of withdrawing it before acceptance, in the absence of a condition 
to the contrary supported by consideration. The fact that there has been a 
provisional acceptance makes no difference. A provisional acceptance cannot 
in itself make a binding contract. There must be a definite acceptance or 
the fulfilment of a condition on which a provisional acceptance is based. 

At an auction-sale of liquor shop licences held in accordance with the 
conditions of sale prescribed by the Board of Revenue the plaintiff’s bid was 
provisionally accepted by the Selling Officer. The final acceptance rested 
with the Collector under the conditions of sale. The conditions stipulated 
that no bid which had been provisionally accepted should be withdrawn 
before it lapsed on a higher bid being accepted or before orders were passed 
confirming or refusing to confirm it. It was held that the conditions of 
sale were not settled by the Board of Revenue under any paticular provision 
of the Madraii Abkari Act and their publication did not amount to a 
notification under Section 69 of that Act and had, therefore, no statutory 
sanction. It was further held that the plaintiff was entitled to withdraw the 
bid because the prohibition against withdrawal had not the force of law ancl 
there was no consideration to bind him down to the condition.^ 

An offer remains capable of acceptance until the offeree is made aware 
ol' its withdrawal.^ A proposal may be left open for a period as given on 
the part of the proposer. Tlie period may he so given by express terms or 
implications. In the absence of any period thus given, the duration of a 
given proposal will be gauged by the Court according to the nature and 
circumstances of the proposal made. Thus, a change of time or circurristailiipp 
may persuade the Court to conclude as if the proposal had been revoked to 
the eye of the law, though in fact it hail not been so done. A lapse of time 
may in given circum.stances enable the proposer to treat his proposal as 
withdrawn though he failed to take any positive steps in the matter of with- 
drawing the proposal.® The death or insanity of the proposer if known to 
the offeree before acceptance of the proposal has been made by him deter- 
mines the proposal made.® A proposal, unless made to the public at large, 

1. C/. The English Sale of Land by Auction Act, 1867; Gt/Ztoi v. (1869) L.R 

9 Eq. 60; The English Sale of Goods Act, 1893, S, 58; The English Auctions (Binding 
Agreements) Art, 1927. 

2. Union of India v. Narain Singh, A.I.R 1953 Punjab 274; Raghunandan v. State of Hydera- 
bad, XA.K, 1963 Andhra 110. 

3. Somasundaram v. Government of Madras, A.I.R. 1947 Mad. 366. 

4. Henthorn v. Fraser, [1892] 2 Gh. 27. 1 

5. Ramsgate Victoria Hotel Co. v. Monlefiore (1866) L.R. I Ex. 109; Lmng v. City if Boston 
(1844) 7 Metcalfe 409. 

6. Dickinson v. Dodds, (1876) 2 Ch. D, 463, 475, C.A. 
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assumes the continued existence of a particular offeree. The proposal having 
been made to a living person, there will be no longer a proposal at all when 
the given offeree ceases to be a living person before the proposal is accepted.' 
^ In the case of a proposal relating to liis property, bankruptcy of the 
proposer will determine the proposal.^ If the offeree rejects the proposal or 
accepts it in a qualified manner, the proposal will be deemed to be termi- 
nated so far as ilie said offeree is concerned. For communication, acceptance, 
and revocation of proposal sec Sections 3, 4, 5, 6, 7 and 8, post. 

V Indian Contract Act and Semantics 

Ogden and Richards in their work, The Meaning of Meaning 
use the ter}n ‘referent’ as a convenient tool for describing the object 
or situation to whicli a word label refers. Minds meet and the 
lines of communication become cleared when the referent is found. ^ 
From the point of view of Semantics, the words ‘proposal’, ‘offer,’ 
‘acceptance,’ and ‘promise’ have had different referents in different 
contexts. In the realm of law, it is highly desirable that multiplicity of sense 
to the same word must not be attributed.^ When precision is required, no 
safer rule can be follow^ed than always to call the same thing by the same 
name.® But individual w^ords being inexact symbols, with shifting variables, 
their configuration can hardly achieve invariant meaning or assured definite- 
ness. Thus though undesirable, the same word has been used in different 
senses in the same statute*' and even in the same Section.'^ Coming to the 
Indian Contract Act, 1872, it will be observed, as it was done by Whitley 
Stokes,^ that the definitions, as given in Section 2, have not been always 
borne in mind. A ‘proposal’ when accepted becomes ‘promise’.® Every 
‘promise’ is an ‘agreement’.^® All ‘agreements’ are ‘contracts’ if enforceable 
by law.'^ Therefore a suit will lie against an ‘acceptor’ even before his 
acceptance comes to the knowledge of the proposer which is contrary to the 
intention of Section lO.''-* If the explanation of reciprocal promises as given 
in Section 2(h) is substituted in Section 8, the latter Section becomes mean- 


1. Reynolds \. Afherton, (1921 j 125 L.'I'. G90, 695-6. 
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K.B. 288. 
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12. Whitley Stokes ; Anglo-Indian Codes, vol. I, (1887), 548. 
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ingless.i Similarly, the expression ‘contract’, as first occurring in Section 17, 
has been loosely used, and should be ‘agreement*.® This aspect of the Indian 
Contract Act, 1872, seems to have escaped a scrutiny of the Fifth Indian 
Law Commission. 

Subject to above, the words, ‘proposal,’ ‘offer,’ ‘acceptance’ and ‘promise’ 
have been used in the Indian Contract Act each in a defined sense. When 
the context thus indicates a particular sense of a word, it should be taken 
in the sense so given to it and not in its popular sense.® Facts alone will 
determine whether a particular phrase has been used in a given fact-situa- 
tion in the sense of the Indian Contract Act. A letter containing a request 
to borrow a certain sum of money, promisiiig that the same should be repaid 
with interest on a certain day was construed as a mere proposal under 
Section 4 of the Indian Contract Act, 1872.^ In Narayansami v. Lokanibalam* 
laaly^ too, the same view was taken. A letter requesting the addressee to lenp 
a sum of Rs. 200 to the writer and asking the same to be sent to him 
through a tliird person and continuing “I will send these two hundred rupees 
with interest at Rs. 2-1-4 per cent per mensem, and have it credited in this 
letter and get it back" was held not to be a pronotc but a mere proposal 
for a loan and was consequently found admissible in evidence though 
bearing no stamp. 

Section 2(b) : Acceptance of Proposal 

Promise.-— When the person to whom the proposal is made signifies 
Ills assejit thereto, the proposal is said to be accepted. Silence 
to a letter does not amount to an acceptance of the terms proposed.^ 
A proposal when accepted becomes a promise. A person cannot be 
bound l)y a one-sided olTcr which is never accepted.’ The expression 
‘promise’ has been used in tlie Indian Contract Act in a defined sense. 
T’hc mere use of the expressipn ‘prpmise’ or its equivalent will not 
necessarily render a phenomci^^n a promise, in the sense of Section 2(b) of 
the Contract Act.® According to the definition as per Section 2(b), taken 
with that of proposal as per Section 2(a), the scope of a promise is confined 
tc* the conduct on the part of the promisor. The term ‘contract’ denotes the 
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legal obligation created by the promise. It requires on one side to perform 
the promise and on the other to accept performance of it. 

Where an offer is made subject to a condition and that offer is accepted, 
the person accepting the ofl'cr must be presumed to have accepted it with 
the condition so attached, and he cannot be heard to say that though he 
accepted the offer, he was not bound by the condition.^ Conditional offer 
rejected by the other party does not amount to a promise within Section 
25(3) so as to save limitation. 

A proposal is capable of acceptance only by the person to whom it has 
been made or by somebody on his behalf. Where the offer was made solely 
to the real P. G. M. H., a person fraudulently assuming the identity of P. G, 
M. H. was incapable of accepting it. The fraudulent assumption on the 
part of a third person prevents the formation of a contract with him. 
Thus, where a person physically present and negotiating to buy a chattel 
fraudulently assumed the identity of an existing third person, the test to 
determine to whom the offer was addressed was how the promisee ought to 
have interpreted the promise. That is to say, where, in negotiations for a 
contract conducted orally inter praesentes, apparent agreement is reached but 
there is deception as to the identity of a proposed party, the test by which 
to determine whether there is a contract despite the deception is to answer a 
question of fact, viz. — whether, contrary to the prima facie presumption that 
an offer is made to the person to whom it is addressed, the offerer is not 
contracting with the physical person to whom he utters the offer but with 
another individual who he believes the person physically present to be.* 

When the acceptance of a bid is only conditional or provisional, the bid 
may be withdrawn before it is finally accepted.^ A conditional offer to pay 
a certain amount made by the management of an industry to the trade 
union lapses when the condition is not accepted. The question whether 
there was consideration for the promise made by the management arises 
only if the offer made had been accepted by the trade union, so as to 
ripen into an agreement.* 

An offer remains capable of acceptance until the offeree is made aware 
of its withdrawal. Where the parties must, from the context, have reason- 
ably assumed that the post might be used as a means of communicating the 
acceptance of the ofl'cr, the acceptance is complete as soon as it is posted.® 


1. Slate of Bihar v. Charanjitlalj A.I.R. 1960 Patna 139. Ram Saran v. Shri KUhatit A.I.R. 
1961 All. 91 (principle not correctly applied); Jawahar Lai v. Union of India, A.I.R. 1962 
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Lotters may merely set out the terms on which the parties arc ready to do 
business with each other if and when orders were placed and executed. As 
soon as an order is placed and accepted, a contract arises. Until an order 
was placed and accepted there was no contract. Each separate order and 
acceptance constitutes a different and distinct contract.^ 

For further discussion on acceptance, see Sections 3, 5, 7 and 8, post. For 
‘'promisor” and “promisee”, see Section 2(c), infra. For “reciprocal promises”, 
see Section 2 (f), infra. For express and implied promises, see Section 9^ post. 

Section 2(c) : Promisor and Promisee 


The person making the proposal is called the “promisor”. In the 
eye of the law, the same person cannot be both promisor and promisee 
in relation to one and the same transaction. Tiiere can be no partnership 
between the same individual acting on the one hand as the guardian 
of the minor and on the other as a partner in his or her individual 
capacity.^ The party by whom an accepted offer is made is called the 
promisor, and the party by whom it is accepted is called the promisee. 
According to the definition as per Section 2(b), taken with that of 
proposal as per Section 2(a), the scope of a promise is confined to the con- 
duct on the part of the promisor. A promise entails a legal obligation on 
one side to perform the promise and on the other to accept performance of 
it. No promise can be inferred unless it is open to the beneficiary either to 
accept or to reject the benefit of the work.^ In case of sale of goods, if less 
than the agreed quantity of goods is delivered, and the buyer, instead of 
exercising his right of rejection, elects to accept them, he must pay for them 
at the contract rate. Where there is no option there is no right to sue on a 


quantum meruit,* For “reciprocal promises”, see Section 2(f), infra* 


Section 2(d) : Consideration 




When, at the desire of the promisor, the promisee or any other person has 
done or abstained from doing, or does or abstains from doing, or promises to 
do or promises to abstain from doing something, such act, abstinence or 
promise is called a consideration for the promise.® Consideration thus in- 


volves an element of mutuality between the promisor and the promisee though 
under the ItidlTm law t he consl dergtidnT may move direct Troin^e^ prorniSCe 
dT soTn ebhe clsc. ^ 7t is tTic"'ligrrimg Vym boT ofbafjgaih.'^^T^ Con- 

tfacTSS^as not in fo rce when ce rtain suFety^ondr y^^ The 

bonds^cbuld not be treated as void on ground of want of consideration.’ 
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On the analysis of Section 2(d), it will appear that under the Indian Con* 
tract Act, ^consideration* has had the following characteristics: 

(1) ‘Consideration* is the (i) doing something, or (ii) abstinence from 
doing something, or (iii) promise to do something or the promise of absti- 
nence from doing something, on the part of the promisee or some other 
person. 

(2) The said act, abstinence or promise must have been done, undertaken, or 
given at the desire of the promisor. It is not necessary that the promisor 
should benefit by the consideration. The act, abstinence, or promise may 
benefit a third person, but must have moved from the promisee or someone 
else because of the promise as given by the promisor. 

(3) The said act, abstinence, or promise may be or may have been done, 
undertaken, or given either by the promisee, or any other person. It is not 
necessary, under the Indian law, tliat the consideration must move from the 
promisee himself. It may move from any other persf)n. 

(4) There must be either an immediate benefit or a promise of benefit to 
the party promising or a third person or a loss to the person to whom the 
promise was made or to any other person. 

(5) Promises, when reciprocal, may constitute ‘consideration’, one for the 

other. ^ 

/ 

^Act done. — Work or labour, whether mental or manual, and liowever 
small in degree is capable of supporting a contract as being valuable con- 
sideration.2 According to Explanation 2 under Section 25 of the Indian 
Contract Act, an agreement to which the consent of the promisor is freely 
given is not void merely because the consideration is inadequate; hut the 
inadequacy of the consideration may be taken into account by the Court in 
determining the question whether the consent of the promisor was freely 
given. To cite Halsbury,^ examples of consideration consisting in some right, 
interest, profit, or benefit accruing to the promisor are: the assignment of a 
contract, the giving of employment, permitting goods to remain in the pro- 
misor's possession, the guarantee of an overdraft, the substitution of one 
agreement for another, an undertaking to assign, an undertaking to supply 
goods, the sale of an alleged claim, the increased sale of an advertised article 
or of a newspaper, the deposit of a store warrant with a bank, an agreement 
to supply electric light at a fixed rate, an agreement to accept reduced 
salary during war time, tlie previous rale to be icstorcd at the termination 
of war, an agreement that a product warranted by a party should be used 
by 'the other parly’s contractors. 

Abstmetice undertaken.— Examples of consideration consisting in some 

1. WiMs V. Johns (1599) Cro. Eliz. 703. 

2. Halsbury’i Laws of England, 3rd. edn., vol. 8, para. 100. 

3. para, 199, 
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forbearance, detriment, loss, or responsibility suffered or undertaken by the 
promisee are : ^ the surrender of a security, of a right to charge item charges 
by a solicitor, of an interest in a business, of a claim to assignment of a lease, 
the withdrawal of opposition to a sale, entering into an engagement, the 
submission of accounts to inspection, going to a particular place, the regular 
use of an advertised article, the payment of money, or of a high rate of 
interest, an undertaking to pay money, the submission lo the risk of having 
to pay money, a promise to render future services, enlistment in the army, 
remaining unmarried, the giving of confidential information for a particular 
purpose, the waving of interest on a loan as an inducement to a company to 
carry on business, giving up a right lo prove in bankruptcy, the paying by 
the payee of a cheque into his account and drawing by him of cheques 
against it at the request of the drawer. Forbearance lo sue, even though 
no definite lime is allowed, is a valuable consideration for a promise, 
provided that the promisee has reasonable ground for believing that he 
has a good cause of action. Forbearance to sue a third person at the 
request of the promisor is a sufficient consideration for his promise. 
Forbearance for a stated time, forbearance to press for immediate 
payment, forbearance by mother of illegitimate children from affiliation 
proceedings, forbearance to sue for doubtful claim, forbearance l>y bank 
to enforce existing debt on promise lo give security, refraining from 
withdrawing balance of trust account from bank, and promise by bank to 
give security are good considerations.*^ Forbearance lo sue for ejectment is a 
good consideration for an agreement to pay enhanced rent.'^ Compromise of 
a doubtful right is enough basis for an agreement."* 

V Promise to do or promise to abstain from doing. — A debtor gave a 
creditor a post-dated cheque for the amount of a prior advance secured by 
the promissory note, the creditor agreeing not to claim on the note during 
the currency of the cheque. The creditor could sue on the cheque on the 
ground that although only a collateral security and not discharging the 
debtor’s liability on the note, the agreement not to claim under the note was 
consideration for the cheque.® Where goods have been paid for by a 
negotiable instrument which is still running there is valuable consideration 
for a subsequent agreement that the negotiable instrument shall be paid out 
of moneys arising from the sale of the goods.® The promise, io party to 
existing contract to marry, of an annuity in consideration of such marriage % 
is enforceable.’ In a contract by shipowner to deliver cargo to order of 
third party, delivery was ordered to defendant. The promise by defendant 

1. Halsbury’s Laws of England, >rd. edn., vol. 8, para. 199 ; Kanak Sunder v. Ram 
Lakhan, A.I.R. 1955 Patna 458. 

2. Halsbury’s Laws of England, 3rd. edn., vol. 8, para. 209. 

3. iMkshmi Chand v. mader Lai, A.I.R. 1961 All. 295. 

4. Hurihar Prasad v. Kesho Prasad, A.I.R. 1925 Patna 68. 

5. Elkingm v. Croake^HUl, (1914) 30 T.L.R. 670, 

6. Walker y,Rmon,(m2), 9 

7. Shadmlt y. Shadmll, {mO) ^ 03.^.S 159. 
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to discharge cargo at a given rate is enforceable.^ A promise to perform 
a duty whose existence is a matter of uncertainty at the time of the agreement 
is a valid consideration.® 

wife started proceedings for divorce and obtained a decree nisi against 
her husband. The husband then promised to allow her £100 per annum 
free of tax as permanent maintenance. The wife did not in fact apply to 
the Divorce Court for maintenance, but this forbearance was not at the 
husband’s request. The decree was made absolute. The annual payments 
were never made and ultimately the wife sued the husband on his promise to 
make them. Fhe Court gave judgment for the wife, though it was found 
that there was no consideration for the husband’s promise. But to allow a 
plaintiff to sue upon such a promise was to ignore the necessity of considera- 
tion. The C^ourt of Appeal therefore reversed the decision. It was observed 
that where one party has, by his words or conduct, made to the other a 
promise or assurance which was intended to affect the legal relations between 
them and to l^e acted on accordingly, then once the other party has taken 
him at his word and acted on it, the one who gave the promise or assurance 
cannot afterwards be allowed to revert to the previous legal relations as if no 
such promise or assurance had been made by him; but he must accept their 
legal relations subject to the qualifications which he himself has so introduc- 
ed, even though it is not supported in point of law by any consideration 
but only by his word. 'Fhe promisor cannot bring an action against the 
promisee whicli involves the repudiation of his promise or is inconsistent 
with II A promise by one party to a contract to suspend his legal rights 
under it, thougli unsupported by consideration, raises an equitable estoppel 
and may be used by the other party by way of defence, provided that the 
latter has acted in reliance upon the promise and has thereby altered his 
position. This promise will continue to operate so as to suspend the legal 
rights of the promisor unless and until reasonable notice has been given by 
the promisor that he proposes to resume those rigths. What amounts to 
rca.sonable notjee is a question of fact dependent upon the circumstances of 
each case.^jj^'^or further discussion on this, see under Promise as estoppel, 
infra. See also Promissory estoppel, under Section 63, post,%jL, ^ 

j At the desire of the promisor consideration must move from the 
promisee or someone else at the desire of the promisor. It is not necessary 
that the promisor should benefit by the considerationitj Even a third person 
may benefit from il. A promises to pay B Rs. 10,000 if the latter writes a book 
for him. When the book is so written, that is when the consideration has been 
given by B, he can enforce the payment of Rs. 10,000. In a joint agreement 
between C, D, E and F, C promises to pay Rs. 10,000 to D when E writes a 

L Scotson V. Pegg, (1861), 6 H. & N. 295 : 158 E.R. 121. 

2. Williams v. 0* Keefe, [1910J A.G. 186 P.G, See HaUbury^s Laws of England, 3rd. cdn., 
vol. 8, page 1 1 7. 

3. Combe v. Combe [1951] 2 K.B. 215 : [1951] 1 All E.R. 767. 

4. See Cheshire and Fifoot : Law of Contract, 6th ed., 1964, 85. 

5. P. R. S, Pillai V. M. Saihyanesan A.LR. 1965 Kcr. 155. 
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book for F. When E who is not the promisee has given the consderation and 
thus benefits F who is a person other than the promisor, D can enforce the 
payment because the consideration was given at the desire of the promisor C, 
It is not necessary that the promisor should benefit by the consideration. It is 
sufficient if the promisee ox someone else does some act from which a third 
person benefits, and which the promisee or that someone else would not have 
done but for the promise. 

The promisee or other person.—jiThe consideration whether it is an act, 
forbearance, or promise may be given, under the Indian Contract Act, 
either by the promisee himself or anyone else for the promise made on the 
part of the promisor.:'^' A and B make an agreement whereby A promises to 
write a book for B, and B promises in return to pay A Rs. 10,000, When A 
has written the book he has given the consideration and can sue for Rs. 
10,000. By a joint agreement between C, Z) and F, C promises i.) and F to 
pay E Rs. 1,00,000 if 79 will carry but a work as desired by (7. When the work 
is so carried out by D, E will enforce the paymenl ol'Rs. 1,00,000 though tlie 
consideration has been given by D who is a person other than the promisee. 
It is sufficient tliat D carried out the work at the desire of C7. ^ ^ ^ 

Executed consideration and executory consideration. — Consideration 
is either executed or executory. It is executed when the jiromise is made in 
return for llie performance of an act. An executed consideration thus consists 
in some act or abstinence cm the part of the promisee completed at the time 
wlien the promisor gives his promise. An executed consideration may thus be 
a consideration already performed before the making of llie defendant’s 
promise. If this past or executed consideration was furnished upon an express 
or implied request by the promisor from which a promise to pay or perform 
the promise would be implied, the contract will be upheld. Otherwise, an 
executed consideration wall not, ordinarily, support a promise, 

R olfers, hy way of reward a necklace of a given weight and quality to 
anyone who shall inform him o[ the whcicabouts of S who is not traceable, 
riie necessary information given to */?, with the knowledge of the offer, by H 
is the acceptance of the proposal as made by R as well as tlie executed consi- 
deration moving from If. The consideration moving from 77 in the instant 
case is called executed in the sense that it has been completed before 
the corresponding promise on the part of R has been performed. This 
is not a case of past consideration. Here executed means completed or 
performed. 

An executed consideration consists of an act for a promise. It is the act 
which forms the consideration. No contract is formed unless and until the act 
is performed, e. g., the payment for a railway ticket, Init the act stipulated 
for exhausts the consideration, so that any subsequent promise without fur- 
ther consideration is merely a nudiqn paciunu^n an executed consideration the 
liability is outstanding on one side only; it^is a present as opposed to a future 
consideration. In an executory consideration the liability is outstanding on 
both sides. It is in fact a promise for a promise; one promise is bought by the 
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Other. The contract is concluded as soon as the promises are exchanged. In 
mercantile contracts this is by the most common variety. In other words, a 
contract becomes binding on the exchange of valid promises, one being the 
consideration for the other. There is nothing to prevent one of the parties 
from carrying out his promise at once, i. c., the performing his part of the 
contract whereas the other party who provides the consideration for act of or 
detriment to the first may not carry out his part of the bargain simultaneous- 
ly with the first party. ^ 

A consideration is executory when the promisor gives the promise in return 
for a counter-promise from the promisee. An executory consideration thus 
consists in a promise on the part of the promisee to do or abstain from 
doing some act in the future. Here something is to be done after the promise. 
A makes an agreement with B for the sale of goods for future delivery on 
credit. The consideration is an executory one. An advantage to be gained by 
a section of the Government’s subjects was an executory consideration.^ 

It will appear from the above that consideration has been divided into 
executed and executory on the basis of the time when the consideration comes 
into operation. On this basis, again, the considerations in the case of mutual 
promises may be called concurrent. A consideration may be called continu- 
ing, say, in a case where it has been executed in part only. The term executed 
consideration sometimes is used to mean past considerarion pure and simple, 
for which see below. Where the consideration is executory, concurrent or con- 
tinuing it is sufficient to support a contract which is not void for other 
reasons. 

Past consideration. — Under the English Common Law a promise based 
upon a past consideration is not enforceable. A past consideration in the eye 
of the English Common Law is no consideration.® An executed consideration, 
as we have seen, is a good consideration. It is distinguished from a past con- 
sideration in that an executed consideration is satisfied at the request of the 
defendant and not voluntarily.^ It is this earlier request of the defendant 
which makes the executed consideration a consideration in the eye of the law, 
that is, a consideration which, apart from the cases of exception, is a sine qua 
non for the enforceability of the contract concerned at the instance of the 
party from whom the executed consideration had moved. Where past services 
were rendered on the implication that they were to be paid for, and subsequent- 
ly a promise has been made to pay for the said services as rendered, such a 
promise will be presumed in law as to have been on an executed considera- 
tion and therefore enforceable.® 


1. Union of India v. Chaman Lai A.I.R. 1957 S C. 652. 

2. Bombay Municipal Corporation v. Secretary of State (1934) 58 Bom. 660. 

3. Roscarla v. Thomas (1842) 3 Q..B. 234; McArdlr [1951] 1 Gh. 669; [1951] 1 All 
E.R. 905. 

4. Lampleigh v. Brathwait (1605) Hob. 105. 

5. Re Caseys^ Patents. Stewart v. Casey [1892] 1 Ch. 104. 
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In India^ too^ an agreement without consideration is void except in 
exceptional cases^ For these exceptional cases see under Section 23, post Cases 
of past consideration are treated in law as cases without consideration, though 
this general rule is, again, subject to the exceptions as laid down under 
Section 25, post 

As to presumptions of consideration as to negotiable instruments, see Section 
1 18 of the Negotiable Instruments Act, 1881 . 

Promise as estoppel. — Where one party has, by his words or conduct, 
made to the other a promise or assurance which was intended to affect the 
legal relations between them and to be acted on accordingly, then, once the 
other party has taken him at his word and acted on it, the one who gave the 
promise or assurance cannot afterwards be allowed to revert to the previous 
legal relations as if no such promise or assurance had been made by him; but 
he must accept their legal relations subject to the qualification which he him- 
self has so introduced even though it is not supported in point of law by any 
consideration but only by his word. That is to say, when a promise, is given 
which (1) is intended to create legal relations, (2) is intended to be acted 
upon by the promisee and (3) is in fact so acted upon, the promisor cannot 
bring an action against the promisee which involves the repudiation of his 
promise or is inconsistent with it.^ A promise not backed with a sufficient 
consideration though not enforceable at the instance of the promisee is thus 
not always without any legal significance. Such a promise, as we have seen, 
sometimes operates as an equitable estoppel as against the promisor. When, 
for example, the promisor by his conduct has led the promisee to alter his 
position in pursuance of the promise made, the promisor will be estopped in 
his withdrawing the promise so made. When a party to a contract has pro- 
mised to suspend his legal rights thereunder though for no consideration 
moving from the other side and the other side has acted on the basis of such 
promise and has thereby altered his position, the promisee may avail himself 
of the promise as made, by way of defence. The promisor, again, can with- 
draw his promise with due notice to the other party and can tlms save himself 
from the estoppel. What is a due notice for the purpose in question will, 
again, depend on the circumstances of the case concerned.® When parties 
have entered into definite and distinct terms involving legal results and after- 
wards by their own act or with their own consent enter upon a course of 
negotiations which has the effect of leading one of the parties to suppose that 
the strict rights arising under the contract will not be enforced or will be 
kept in suspense or held in abeyance, the party who otherwise might have 
enforced tliose rights will not be allowed in law to enforce them where it 
would be inequitable, having regard to the dealings which have thus taken 
place between the parties. This doctrine of estoppel has been held applicable 

1. Citizens* Bank of Louisiana v. First National Bank of New Orleans (1873) L.R. 6 H.^L. 352, 
360 {per Lord Selborne). See also below. 

2. Combe v. Combe [1951] 2 K. B. 215 : [1951] 1 AU E.R. 167; Central London Property 
Trust, Ltd. V, High Trees House, Ltd., [1947] K.B« 130; Foakes v, Bfer (1884)> 9 App. Gas. 605. 
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both in cases of a promise of present future conduct and in cases of state- 
ments of fact. This express or implied notice of suspension is, again, capable 
of being withdrawn by a reasonable notice, whether expre^ss or implied, to. 
resume the riglils lliat were kept in suspense or held in abeyance.^ 

Estoppel.^ — ‘Estoppel’ means a conclusive admission, which cannot be 
denied. “ ‘Estoppe’, commeth of the French word fstoupe^ from whence the English 
word stopped : and it is called an estoppel or conclusion, because a man’s 
owne act or acceptance stoppeth or closeth up his mouth to allege or plead 
the truth.” Estoppel is of three kinds, i. e., matter (1 ) of record, (2) in writing, 
i. e. smble, by deed, (3) in paiis. 

It is of “vast” importance in the doctrine of estoppel that a person seeking 
TO set it up must show that he was induced to change his position on the faith 
of it,® Me must also show that he was misled by the person against whom he 
claims the estoppel, that such person had a duty towards him not to mislead, 
and that such misleading was the real proximate cause of liis loss.^ 

The three kinds of estoppel in England arc : — 

(1) By matter of record, which imports such ahsoliile and incontrovertible 
verity, that no person against whom it is producible shall be permitted to 
aver against it. A record concludes the parties tliereto, and their privies, 
whether in blood, in law, or by estate, upon the point adjudged, but not upon 
any matter collateral or adjudged by inference.^ 

(2) By deed. No person can be allowed to dispute his own solemn deed, 
which is llierefore conclusive against him, and those claiming under him, 
even as to the facts recited in it. Tlic general rule is that an indenture estops 
all who are parlies to it, while a deed-poll only estops the party who exe- 
cutes it, since it is his sole language and act. 

(3) In pais, i. c., by conduct or representation as that a tenant cannot dis- 
pute his landlord’s title. A false representation to create an estoppel must be 
a representation of an existing fact and must be acted on before it is correct- 
ed. A company is estopped by its certificate as against anyone who purcha- 
sed on the faith of it. 

The English conception of equitable estoppel does not essentially differ 


1. Tool Metal Manufaituring Co. Ltd. v. Tungsten Elect) ic Co. Ltd. [1955J 2 All E.R. 657 ; 
Salishurryw Gilmore |I942] 2 K.B 38: [1942] 1 .\11 E.R. 457; Panontsos v. Raymond Hadley 
Corporation of New Tork [1917] 2 K.B. 473; Birmingham and DUtrict Land Co v. L. &.N.W. Rly. 
(1888) 40 Ch. D, 268; Hughes w Metropolitan Railway Co. (1887) 2 App. Gas. 439, 448: see also 
Cheshire and Fifoot : Law of Contract, 6th ed., 1964, 85-86. 

2. Stroud : Judicial Dictionary, 3d cd., 1952, vol. 2, 995; Wharton : Law Lexicon^ 14th 
ed., 1957, 381. Co. Liu. 352. a (Hargrave ^ Butler, ed., vol. 2) 1832. 

3. Bell V, Marsh [1903] Ch. 543. 

4. Longman v. Bath Electric Tramway [1905] \ CM. Mercantile Bank of India, Lid. v. 
Central Bank qf India, Lid. (1938) Mad. Z60V.C.; People\^ Insurance Ca. Ltd. v. Sardul Singh 
A.I.R. 1962 Punj. 543. 

5. As to estoppel by record, and issue estoppel, see Fidelials Shipping Co,, Ltd,, v, V, Export 
ChUb, [1965] 1 All E.R. 4. 
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from the conception of estoppel at common law in England/ though in equity 
it has had a larger field of operation. 

The doctrine of equitable or quasi-estoppel in action. — To quote 
Cheshire and Fifoot, Low of Contract, 6th cd., 1964, page 86, the doctrine of 
equitable or quasi-estoppel may be expressed in the following propositions : 

(1) If a promise is given by one party to a contract not to insist upon his 
rights under that contract and there is no consideration for the promise, the 
promisee cannot sue upon it, 

(2) If the promisor breaks his promise and sues on the original contract, 
the promisee may use iht promise by way of defence. 

(3) To succeed in this defence the promisee must satisfy the Court that it is 
inequitable to allow the promisor to sue on the original contract; and this he 
will normally be able to do if lie has acted in reliance upon the promise.* 

(4) If the promise was intended only to suspend and not to abrogate the 
legal rights of the promisor, the promise will continue to operate until reason- 
able notice has been given by tlie promisor that lie proposes (o resume those 
rights. 

Estoppel by conduct or representation. — Tlie essential factors giving 
rise to an estoppel are ; 

(a) A representation or conduct amounung to a repi^escatation intended to 
induce a course of conduct on the part of the person to whom the represen- 
tation was made. 

(b) All act or omission iesulling Iroin the icprescntation, whether actual 
or by conduct, by the person to whom the representation was made. 

(c) Detriment to such person as a consequence of the actor omission where 
silence cannot amount to a representation, l^ut, where there is a duty to disc- 
lose, deliberate silejice may become significant and amount to a repi^enta- 
tion. T’hc existence of a duly on the part of a customer of a bank to disclose 
to the bank his knowledge of such a forgery as the one in question was rightly 
admilled.® 

Whenever a question has in substance been decided, or has in substance 
formed the ratio of, or been fundamental to, the decision in an earlier action 
between the same parties, each party is estopped from litigating the same 
question hereafter.^ 

Estoppel is a complex legal notion, involving a combination of several 
essential elements — statcmeni to be acted upon, action on the faith of it, result- 
ing detriment to the actor. Estoppel is often described as a rule of evidence, 
as indeed it may be so described. But the whole concept is more correctly 

1. Canadian Pacifit Ry. Co. v. The King [193!] A.C. 414, 429 P. C. ; Citizens* J^afik of 
Louisiana v. Fmt National Bank o} New Orleans (1873) L.H. b 11. L. 352, 3G0. 

2. P. V. P. [1957J N.Z.L.R* 854 (Supreme Comt, ; per McGregor, J.). 

3. Greenwood v. Marlins Bank [1933] A.C. 51. 

4. New Brunswick Rail Co. v. British and French Trust Corporation, [1939] A.C. 1. 
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viewed as a substantive rule of law Estoppel is different from contract 
both in its nature and consequences. But the relationship between the parties 
must also be such that the imputed truth of the statement is a necessary step 
in the constitution of the cause of action. But the whole case of estoppel fails 
if the statement is not sufficiently clear and unqualified.^ 

Chapter VIII of the Indian Evidence Act, 1872, deals with the law of es- 
toppel in India. 

When one person has, by his declaration, act or omission intentionally 
caused or permitted another person to believe a thing to be true and to act 
upon such belief neither he nor his representative shall be allowed, in any 
suit or proceeding between himself and such person or his representative, to 
deny the truth of that thing. A intentionally and falsely leads B to believe that 
certain land belongs to A, and thereby induces B to buy and pay for it. The 
land afterwards becomes the property of A, and A seeks to set aside the sale 
on the ground that, at the time of the sale, he had no title. He must not be 
allowed to prove his want of title. ^ 

No tenant of immovable property, or person claiming through such tenant, 
shall during the continuance of the tenancy, be permitted to deny that the 
landlord of such tenant had, at the beginning of the tenancy, a title to such 
immovable property; and no person who came upon any immovable property 
by the licence of the person in possession thereof shall be permitted to deny 
that such person had a title to such possession at the time when such licence 
was given.® 

No acceptor of a bill of exchange shall be permitted to deny that drawer 
had authority to draw such bill or to endorse it; nor shall any bailee or licen- 
see be permitted to deny that his bailor or licensor had, at the time when 
the bailment or licence commenced, authority to make such bailment or 
grant such licence. The acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by whom it purports to have been drawn. If 
a bailee delivers the goods bailed to a person other than the bailor, he may 
prove that such person had a right to them as against the bailor.* 

A party cannot set up an estoppel in face of a statute.® There can 
be no estoppel against the law of the land whether it is statutory, personal 
or common law. Parties are not allowed to contract out of the law 
of the land. In the interest of the public revenue, provisions have sometimes 
been made impliedly barring the application of the doctrine of estoppel in 
some cases. The Sea Customs Act, 9878, furnishes an illustration. Section 39 
of the Act lays down that the Customs authorities arc not estopped by their 

1 . Canada ^ Dominion Sugar Co. Ltd. v. Canadian National (West Indies) Steamships Ltd* 
[1946J 3 W.W.R. 759. 

2. S. 115. iWrf. 

3. S. 116, iW. 

4. S. 117, ibid. 

5. Kok Hoong v. Leong Cheong Mines. Ltd. [1964] 1 All E. R. 300 P. G, 
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own ewsessmcnt, short-levy or non-assessment of duty. Thus, when customs- 
dutics or charges have not been levied or have been short-levied through 
inadvertence, error, collusion or misconstruction on the part of the officers of 
Customs, or through mis-statement as to real value, quantity or description 
on the part of the owner, or when any such duty or charge, after having 
been levied, has been, owing to any such cause, erroneously refunded, the 
person chargeable with the duty or charge which has not been levied or 
which has been short-levied, or to whom such refund has erroneously been 
made, shall pay the duty or charge or the deficiency or repay the amount 
paid to him in excess, on a notice of demand having issued to him within 
three months from the relevant date as defined in sub-section (2) of the 
Section. 

To maintain estoppel it is essential to show neglect of a duty which a 
person owes to the public or to an individual.^ By applying the doctrine of 
estoppel the Court applies the public policy of the law in order to do justice.* 
Estoppel is a rule of evidence which in certain circumstances precludes a 
person from establishing real facts.* 

The knowledge on the pari of the defendant that the plaintiff was 
carrying out the provisions of the mortgage-deeds that were not binding 
upon the defendant and his allowing the plaintiff to do so did not estop him 
from disputing them afterwards, for it was no part of his duty to step in and 
protect the plaintiff against the consequences of his own unauthorised 
dealings with his property,* Where a defendant has suffered a judgment 
to pass against him, the matter is then placed beyond his control. Where 
the plaintiff might and ouglit to have urged the question of fraud in the 
former litigation, but did not so urge, he was estopped from raising the 
question of fraud in the subsequent litigation, A decree fraudulently 
obtained may be challenged by a third party who stands to suffer by it 
either in the same or in any other Court; but as between the parties them- 
selves to a collusive decree, neither of them can escape its consequences,® 
When an illegal purpo.se has been effected by a transfer of property, the 
transferee is not to be treated as a trustee holding it for the benefit of the 
transferor.® The doctrine of estoppel does not preclude a party to a 
bigamous ceremony of marriage from alleging it to be null and void even 
though he had previously asserted its validity injudicial proceedings.’ How 
far the act of the registered owner of shares estops him from asserting his title 
against a third party must depend on the particular facts of each case.® 


1. Mercantile Bank of India, Ltd. v. Central Bank of India, Ltd. (1938) Mad. 360 P .C. 

2. Raghaoalu v. Adinarayana (1909) 32 Mad. 323. 

3. Meherally\. Sakerkhanoobai (1905) 7 Bom. L.R, 602. 

4. Shiddherhvar v. Ramhandra (1882) 6 Bom. 463. , 

5. Chenvirappa v. PuHappa (1887) 1 1 Bom. 708* 

6. Chenvirappa v, PuUappa (1887) 1 1 Bom. 708; Sidlingappa v. Hirasa (1907) 31 Bom. 405. 

7. Hayward v. Hayward [1961] 2 W.L.R. 993. 

8. Abdul Vahid v. HasanaUi ( 1 926) 50 Bom. 229. 
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Delivery of the share certificates with the transfers executed in blank passes 
not the property in the shares but a title legal and equitable which will 
enable the holder to vest himself with the shares without the risk of his right 
being defeated l>y the registered owner or any other person deriving title 
from the registered owner, ^ 

' In order to prevent a person wlio has been a party to a fraudulent 
transaction from pleading his own fraud, the intended fraud must have 
been effected, or there must have been a substantial part of performance of 
the intention to defraud. The mere fraudulent iutenlion evidenced by llie 
transaction is not suiricicnt.- Where the jjurposc of the fraud lias not been 
effected, there is nothing to prevent the plaintiff from repudiating a benami 
transaction as being benatni and recovering possession of the property.^ 
Fraud havbig been clfectcd the real owner will be estopped from pleading 
fraud. ^ Even partial carrying out of a fraud (lebars recovery.*'^ The legal 
representatives ol tlic fraudulent transferor are also estopped.® Where the 
intention to commit fraud lias not been carried into elfect, a beneficial owner 
is entitled to sue for a declaration that a deed of transfer executed by him is 
b,vidmi.'^ In Qjidir Bak/isfi v. liakanu (1932) 13 J.ah. 713, a full In-nch deci- 
sion, it was held lliai it in a suit by the ostensible iuortgag<ie for possession 
the defendant claimed to be the real btmeficiary umier the mortgage transac- 
tion there was no l)ar to ilic defendant pleading the joint fraud of himself 
and the plaintiff and l)y j)roving the true facts, to defeat the latter’s claim. 
Gouveyancx' lo defraud creditors, cannot be impeached if creditors have 
l)ecn dclraiulcd or if conveyance lias been held valid by a decree tlioiigli 
collusivciy obtained.” 

IwVenkala w. Mvanm, (1917)40 Mad. fibl, a full bench decision, it was 
held that a tenant who had executed a lease but liad not been let into i)osses- 
siori by the lessor was estoj)pcd from denying his lessor’s title in tite absence of 
proof that he had executed the h^asc iu ignorance of the defect in his lessor’s 
title or that his execuihni of ilic lease had been procured by fraud, misre- 
presentation or coercion. 

A stipulation in a (ontracl proldbitiiig any sales of goods to others during 
a particular period, of a similar description to tliosc bought under the con- 
tract, is not a stipulation in restraint of trade under Section 27.® 


1. fazal V. Manjialiins 4f} Bum. 489. 

2. Venkataramayya v. Pullayya (F.B.j (lOSti) ;,0 Mad. 998. 

3. Pclherpermal v. Munimdi (1908) 35 CJal. 551 P.C. : 35 I. A. 98. 

4. SidlinQappa w hirasa (1907j 31 Born. 405; Kolayya v, Mahahkslmamma (1933) 50 
Mad. 646. 

5. Aluthuraman v. Krishna (1906) 29 Mad. 72. 

6. RangammnU-. Vdikatarhim {I89.>) 18 Ma.I. 378; Rnrigammal v. Venktachari (1897)20 
Mad, 323; Tarmati v. Chundru (1897) 20 Mad,, 320. 

7. Jadu Nath v. Rup Lai (1906) 33 Cal. 967. 

8. Kondeti Kama Nukamma (1908)- 31 Mad. 485. 

9. Carlisles Nephews & Co, v' Rkknath Buckiear Mull (1882) 8 Cal. 809, 
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Persons mentioned in Section 1 1 of the Contract Act as incompetent to 
contract are not included in the ‘‘persons” of whom Section 115 of the 
Evidence Act speaks.^ 

Estoppel cannot operate to hinder or prevent the exercise by an authority 
of their statutory discretion where the discretion was intended to be exercised 
for the benefit of the public or a section thereof. There is no logical distinc- 
tion quoad estoppel between the prevention or hindrance of a postive statu- 
tory duty and the prevention or hindrance of the exercise of a statutory 
discretion. 

A question of liability to tax for one year is to be treated as inherently a 
dilferem issue from that of liability for another year —as not — 

even though there niigliL appear to be similarity or identity in the questions 
of law oil which they respectively depended, and the principle of res judicata 
did not apply. It is not tlic status of the tribunal itself, judicial or adminis- 
trative, that fijrrns the determining clement for estoppel in cases of this kind 
but the limited nature* of the question that was within the tribunal’s jurisdic- 
tion.^ Uoysiecid w Commusioucr of laxatioriy [192G] A.C. 155: 42 T.L.R. 207 
could not be treated as an authority on the question of estoppels in 
lespccl of successive years of tax assessment.^ 

A decision of a local valuation court did not create an estoppel per rem 
judicaliun when the valuation list which was the subject of the decision had 
come to the end of its statutory life and a new quiuqueunial valuation list 
had to be brouglU into existence, even when it was shown or agreed that 
ihcM c had liccu no change of circumstances, d’hc jurisdiction ol the tribunal 
was limited in lliat its function began and ended with deciding for a termin- 
able period. Further, the position of a valuation officer was that of a 
neutral official charged with the recurring duty of bringing into existence a 
valuation list, and could not piopcrly be described as a party so as to make 
the proceedings a Us inter pastes 

As to distinction between estoppel and waicei sec Daw, sons Bank, Ltd. v. Japan 
Cotton Trading Co,, Ltd. (1935) 13 Rang. 25fi P. C/ Sec below. 


1. GoKiddas V, Gulab Kao A.l.R, 1926 Nag. 1U8. 

2. Southend-on-Sea Cotporalion v. Hodgson {iVickfotd) Lid.^ Ll-^Gl] 2 W.L.R. 806; Alaritime 
Electric Co. Ltd. v. General Dailies Ltd. [1937J A.C. 610: 53 T.L.R. 391: [1937J 1 All E.R. 748 
T.C. api)jiecl. 

3. Broken Hill Fioprielmy Co. Ltd.v. Broken Hill Municipal CWiaY [1926] A.C. 94 V.C. 
applied. 

4. Ciffoo} V. Income Tax Commbsionei ^ Colombo (a ca>c from Ccvlon), [1961] 2 W.L.R. 
794 P.C. 

5. Society of Medical Officers of Health v. Hope^ [1960] 2 W.L.R. 404 H.L. ; Lsiih Harbour 
and Docks Cotnmissioner v. Inspector of the Poor (1866) L.R. 1 Sc. &. Div. 17 H.L. appliGci. 

6. Also citidt Dawson's Bank, Limited v, Nippon Menkwa Kabushiki Kaisha (1934) 62 I. A. 
100\ Dawsons Bank^ Ltd. v. Nippon Menkwa Kabushiki Kaish {Japan Cotton Trading Co. Ltd.) 
A.t.R. 1935 P.C. 79; and Nippon Metdewa Kabushiki Kaisha {Japan Cotton I rading Company Lid.) 
V. Dawsons Bank, Ltd. (1935) 51 LI. L.R, 147 P.C. 
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In D&wsons Bank, Limited v. Japan Cotton Trading Co^, Ltd. (on appeal 
from the High Court at Rangoon), (1934-35) 62 I. A, 100: (1935) 13 
Rang. 256 P. C. : A. L R. 1935 P. C. 79 : (1935) 51 LI. L. R. 147, the 

letters “O. K.” as used in the delivery order amounted merely to a state- 
ment that the seller had at the mill the specified rice, and were not a repre- 
sentation that it was free from incumbrances ; further, the representa- 
tion as pleaded and as stated by the High Court at Rangoon, was not of an 
existing fact as required by Section 115 of the Indian Evidence Act, 1872 ; 
moreover, the evidence did not establish that the respondents in paying the 
seller had relied upon the alleged representation. Hence the appellants, 
namely, Dawsons Bank, Limited, were not estopped. 

Farther cases of estoppel. — Lord Russel of Killowen in Dawsons Bank, 
Ltd. V. Nippon Menkwa Kabushiki Kaisha {Japan Cotton Trading Company Ltd.Y 
observed : “Estoppel is not a cause of action. It may (if established) assist 
a plaintiff in enforcing a cause of action by preventing a defendant from 
denying the existence of some fact essential to establish the cause of action 
or (to put in another way) by preventing a defendant from asserting the 
existence of some fact the existence of which would destroy the cause of 
action. It is a rule of evidence which comes into operation if (a) a state- 
ment of the existence of a fact has been made by the defendant or an 
authorised agent of his to the plaintiff or some one on his behalf, (b) with 
the intention that the plaintiff should act upon Ihe faith of the statement, 
and (c) the plaintiff does act upon the faith of the statement. On the 
other hand, waiver is contractual, and may constitute a cause of action ; it 
is an agreement to release or not to assert a right. If an agent, with 
authority to make such an agreement on behalf of his principal, agrees to 
waive his principal’s rights, then (subject to any other question such as 
consideration) the principal will be bound, but he will be bound by contract, 
not by estoppel. There is no such thing as estoppel by waiver.” In the 
words of Lang ton, J., thus there are three conditions necessary to bring a 
rule of estoppel into play.^ See also Ajayi v. R. T. Briscoe {Nig.) Ltd.y [1964] 

1 W.L.R. 1326 P.C., for promissory fstoppel, under Section 63, post. 

A person who makes a statement with the intention that it should be 
acted upon and which is acted upon is estopped from contesting its truth 
although it was npt fraudulently made. No statement can however operate 
as an estoppel unless it is precise and unambiguous.® Subject to this, it 
can be said that if a person makes a false representation to another and 
that other acts upon that false representation the person who has made it 

It will be noted that none of these citations appears to be accurate. (1935) 51 Lloyd’e 
List Law Reports appears to have shown the respondents as appellants in its citation* the 
A.I.R. 1935 P.G. seems to have mis-spelt the name of the respondents; and the I.L.R. (1935} 
13 Rangoon seems to have dropped the Japanese name of the respondents. [1935] A.G. docs 
not report the case in question. (1934-35) 62 I. A. 100 adds one apostrophe after Dawson. 

L On appeal from the High Gourt at Rangoon. 

2. Square V. Square. Cowan v. Cowan, [1935] P. 120, 126. 

3. Low V. Bomrve, [1891] 3 Ch. 82; Burrowes v. Lock, (1805) 10 Ves. 470. 
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shall not afterwards be allowed to set up that what he said was false and 
to assert the real truth in place of the falsehood which has so misled the 
other.^ 

Estoppel is not a cause of action ; it is a rule of evidence which precludes 
a person from denying the truth of some statement previously made by 
himself,* Estoppel not being itself a cause of action, the party acting on 
the basis of the misrepresentation has to find out an independent cause of 
action in order to avail himself of the doctrine of estoppel. 

Where a person has been misled as the result of the representation made 
by another, the latter cannot be asked to make good his representation by 
doing a thing which would ultimately lead to a situation which would 
justify the representation made. He can however be called upon on an 
independent cause of action to pay damages in order to compensate the 
party misled for the loss to which he has been put by reason of his misre- 
presentation.* In the absence of fraud, an action of deceit would not lie.* 

The rule as to estoppel is applicable whether the innocent misrepresenta- 
tion was made by a party to the contract or by a stranger.* There can be 
no estoppel wlicre the truth of the matter is known to both parties. A false 
representation made to a person who knows it to be false is not such a fraud 
as to take away the privilege of infancy.® A mortgagor employing an attor- 
ney who also acted for the mortgagee in the mortgage transaction, must be 
taken to have notice of all facts brought to the knowledge of the attorney, 
and therefore where the Court rescinded the contract of mortgage on the 
ground of the mortgagor’s infancy, and found that the attorney had notice of 
the infancy, or was put upon an inquiry as to it, held that the mortgagor was 
not entitled to compensation under Sections 38 and 41 of the Specific Relief 
Act, 1877’. Now see Sections 30 and 33 of the Specific Relief Act, 1963, 

The doctrine of estoppel operates where A has by his words or conduct in- 
duced B to act in a way in which he would not otherwise have acted,® but in 
the circumstances any reasonable man would have acted in the same way.® 
A man must abide by his words or conduct.^® 

In Hughes v. Metropolitan Railway Co,, (1877) 2 App. Cas. 439 H.L.(E.), the 
company was entitled in equity to be relieved against the forfeiture because 
the letters at the end of November and the beginning of December had the 


1. Balkis Consolidated Co. V. Tomkinson 11893] A.G. 396, 410; Jorden v. Money (1854), 
5H.L. Cas. 185,210,212, 

2. Low V, Bouverie, [1891] 3 Gh. 82, 101; Seton v. Lefotie, (1887), 19 Q.B.D. 68, 70. 

3. Balkis Consolidated Co. V, Tomkinson, [1893] A.G. 396, 410; Burrowes w. Lock, 

10 Vci. 470. 

4. Le Lievre v. Gould^ [1893] 1 Q.B. 491. 

5. Oades v. Spafford, [1948] 2 K.B. 74; [1948] 1 All E.R. 607. 

6. Mohori Bibee v. Dharmodas Ghose (1903) 30 Cal. 539 P.C. 

7. Brokmo Dutt v. Dkarmo Das (1899) 26 Gal. 381. 

8. Pickard v. Sears (1837) 6 A. & E. 469; Mews’ Digest vUi, 747. 

9. Freeman v. Cooke (1848) 2 Ex. 654; Mews’ Digest iii, 232, etc.; viii, 715, etc. ; U, 1856. 
10. People* s Inswctnci Qo^ Ltd^ v. Sardul Singh A.I.R, 1962 Punj. 543. 
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cflect of smspending the notice and the suspension did npt come to an end 
till the 31st of December, till which time the operation of the notice was wai- 
ved, so that no part of that time could be counted against the tenant in a six 
months’ notice to repair. 

In Birmingham ami District Land Co, v. London and North Western Ry, 
(1889) 41) Ch. D. 268, C.A., the doctrine of estoppel operated not against the 
original coiitraciing party, but against a third parly who must take the land 
cum just as a restrictive covenant. The railway company took the land 
subject to the same (equity which would have prevented the landlord from 
ejecting A until A had had a reasonable time to complete the building. 

In W. P, jorden v. JAV. Bayley Money^ (1854) 5 I1J..C. 185: 10 E.R. 868, it 
has been held that statements of intention have been excluded from raising 
an equitable cst(3ppel. Equity will restrain a person from enforcing a legal 
right on the strength of the words indicating an existing state of fact and not 
on the words indicating a mere intention.^ 

St, Leonards observed: “It is immaterial wlicthei* there is a misrepresen- 
tation of a fact as it actually existed, or a misrepresentation of an intention 
to do or abstain from doing an act which would lead to the damage of the 
party whom yon thereby induced to deal in marriage, or in purchase, or in 
anything of that sort, on the faith of that representation.” 

Lord Brougham on the other hand was of the view tlial to raise an equity 
there must be representation of existing facts, and not of mere intention. 
Lord St. Leonards was dismitimte. Lord Chancellor Lord Granw^orth agreed 
with Lord Brougham. 

For a support of the dissenting view of Lord St. Leonards (page 248 of 5 
H.L.C. 185: 10 E.R. 895) Hanbury, Modern Equity, 8th cd., 1962, pages 
96-98. 

In h'clscn V. Imperial lobacco Co,^ [ 1957) 2 Q,.B. 334, an advertising sign erec- 
ted by the defendants projected into the air space above the plaintiff’s single- 
slorey shop. The invasion of the plaintiff’s aii- space was a trespass and not 
a mere nuisance. A mandatory injunction was granted. 

Tool Metal Manufacturing Co, v. Tungsten Electric Co., | 1954] 1 VV.L.R, 862 : 
[1955J 1 W.L.R. 761: [1955] 2 All E.R. 657, is a case referring to the point 
that inducement may lose its effect. Seeprr Viscount Sirnonds. 

Under the doctrine of equitable estoppel, a promise unsupported by consi- 
deration cannot form a cause of action itself. Combe v. Cornbe, [1951 j 
1 All E.R. 7G7 C.A.; Becslty v. Hailwood Estates Ltd., [196UJ 1 W.L.R. 549, 
reversed 0 X 1 atiolher ground [1961] Ch. 105 G.A.; and Foakes v. Beer, 

9 App. Cas. 605 H.L.(E.). As to this last-mentioned case, see Hanbury, 
Modern Equity, Bth Ed., 1962, 100; see also Hughes v. Metropolitan Railway Co,, 
(1877) 2 App. Cas. 439, M.L.(E,), also the English Law Reform Com- 
mittee, Sixth Interim Report, reconiineuding the abandonment of the rule 


1. Jorden v. Money (1354) 5 H.L.C. 185, {per Lord Brougham) at page 224. 
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that the promise of payment of a smaller sum cannot be a discharge for a 
larger debt.^ 

In Howell v. Falmouth Boat Construction Co. Ld., [1961] A.C. 837, 845 H.L.{E0> 
(see per Lord Slmonds) it was held that the fact that a government officer in 
his dealings with the subject might have assumed an authority, which he had 
not possessed, to grant a licence did not debar the crown from enforcing a 
statutory prohibition or entitle the subject to maintain that there had been 
no breach of it. Lord Simonds criticised Lord Denning in Rohbertson v. 
Minister of Pensions^ [1949] 1 K.B. 227, by observing; “I know of no such 
principle in our law nor was any authority for it cited.’’® In Commissioners 
of Crown Lands w. Pa^e^ [1960] 2 Q.B. 274 G.A., it was observed that since 
the entry in question was by the Crown in the proper exercise of its 
executive authority, it did not amount to an eviction, and rent, accord- 
dingly, continued to be payable. 

In Commissioners of Crown Lands v. Page^ [1960] 2. Q,.B. 264, 284, 287, 289 
C.A., the Minister of Works, in 1945, acting on behalf of the Crown and in 
exercise of powers conferred by the Defence (General) Regulations, 1939, 
requisitioned premises which had been demised in 1937 by the Commission- 
ers of Crown Lands for a term of 25 years. The premises were derequisition- 
ed on September 3, 1955. Tlie lessee paid no rent from April 5, 1945, until 
July 5, 1955, and tlie landlords brought proceedings claiming arrears of rent. 
The lessee alleged tliat she had been ‘‘evicted” by the requisitioning and 
that, accordingly, payment of rent had been suspended. It was conceded 
that the Crown was one and indivisible as lessor and requisitioning authority. 
Held, that since tlie entry was by (he Crown in the proper exercise of its 
executive authority, it did iK)t amount to an eviction, and rent, accordingly, 
continued to be payable. Lord Evershed, M. R., and Onnerod, L. J., obser- 
ved that the limited intention of the Crown to deprive the lessee of her 
enjoyment was not consistent with tlie intention requisite to an eviction. 
There was no express covenant for quiet enjoyment, and such a covenant 
could not be irfiplied so as to limit the Crown’s proper future exercise of its 
powers and duties under statute. Devlin, L. J., at p. 292, observed that even 
if there was such an express covenant it must by necessary implication be read 
to exclude those measures affecling tlie nation as a whole which the Crown 
took fer the public good. 

\vi Robertson v. Minister of Pensions, [1949] 1 K.B. 227, (Denning J.) the 
appellant, a serving army officer, wrote lo the V/ar Office regarding a disabi- 
lity of his and receiv^ed a reply, dated April 8, 1 941, stating : “Your disability 
has been accepted as attributable to milita^ y service.” Relying on that 
assurance he forbore to obtain an independent medical opinion on his own 
behalf. The Minister of Pensions later decided that the appellant’s disabi- 

1. Central London Property Trust v. High Trees House [1947] 2 K.B. 130; Foot Clinks \l943) 
V. Cooper^s Gowns [1947] K.B. 506. 

2. See aho Falmouth Boat Construction Co. Ld. v, Howell [1960] 2 K^B. 16, 26 G. A., at page 
26 per Denning, L. J. 
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lity was mot attributable to war service. Dennings held that the assurance 
was binding on the Minister of Pensions and the applicant became entitled 
to assume that the War Office had consulted any other departments concerned 
before it gave the assurance. 

In Sqmre v. Square, Cowan v. Cowan [1935] P. 120, 126, both parties were 
simultaneously making the same statement for a common purpose, and neither 
could be estopped as against the other by the making of it. If the woman 
had acted to her own detriment she did not do so on the faith of any 
statement by the petitioner. Mr. Justice Langton, however, raised the quaere 
whether the decision of an issue as to the validity of a marriage which invol- 
ves status and is of public interest can be governed by an estoppel inter partes. 

Filing of pleadings pursuant to the directions of the arbitrators and 
agreeing to a trial of the dispute on the issues raised by the arbitrators can- 
not be regarded as reference of specific questions implying an agreement 
between the parties that they intended to give up their right to resort to the 
Courts even if the award was vitiated on account of an error apparent on the 
face thereof.^ 

Estoppel against estoppel. — Estoppel against estoppel sets the matter 
at large; but no evidence however strong, is enough to do so unless it would 
be itself conclusive.* 

Indispensability of consideration. — Under Section 25 of the Indian 
Contract Act, an agreement made without consideration is void, that is, un- 
enforceable,® unless (1) it is expressed in writing and registered under the 
law for the time being in force for the registration of documents, and is made 
on account of natural love and affection between parties standing in near 
relation to each other, or unless (2) it is a promise to compensate, wholly or 
in part, a person who has already voluntarily, that is, otherwise than at the 
desire of the promisor, done something for the promisor, or something which 
the promisor was legally compellable to do, or unless (3) it is a promise, 
made in writing and signed by the person to be charged therewith, or by his 
agent generally or specially authorised in that behalf, to pay wholly or in 
part a debt of which the creditor might have enforced payment but for the 
law for the limitation of suits. In these three cases an agreement, though 
without a consideration in the sense of the English Common law, will be a 
contract, that is, an enforceable agreement. Thus, subject to some excep- 
tional cases, cosideration is indispensable for a formation of a binding con- 
tract in India.* For ‘voluntarity’, see under Section 25^ post. 

For lawful and unlawful consideration see Sections 23 and 24, respectively. 
For further discussion on indispensability of consideration sec English law of 
contract and consideration, infra. See also the Illustrations given below. 

1. Union of India v, Rallia Ram, A.I.R. 1963 S.C. 1685. 

2* QitMn V. Houghton {Inhabitants), 1 £1, & Bl. 501 at 506 : 1 16 £.R. 523 at 525 {per Lord 
GampbeU.C.J.). 

3. laHshanaswmi v. L, I. C., A.I.R. 1963 S.C. 1 185. 

4. Lahkanaswami v. L, /. C., A.I.R. 1963 S.C. 1185. 
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English Inw of contract and consideration. — every contract there 
must be quid pro quo for contractus est quasi actus contra actum,**^ 

In England, to sustain an action on a promise made by the promisor to the 
promisee the latter must show that the promise is supported by the presence 
of consideration or that it is contained in a document under seal. It is a 
general rule that in cases of simple contract, if one party makes a promise to 
another for the benefit of a third, as no consideration moves from such third 
person, it is only the party to whom it is made, and not the party for whose 
benefit it is made, who may maintain an action upon it; but if a trust be created 
for the third party there is a departure from the rule and the third party 
can sue. The promisor’s promise must have been offered in return for an 
act done or a counter-promise made by the promisee. An act or forbearance 
of one party, or the promise thereof, is the price for which the promise of 
the other is bought and the promise thus given for value is enforceable.® 

All contracts are by the laws of England distinguished into agreements by 
specialty and agreements by parol. Specialties are in the form of a deed,® 
that is, under seal. When agreements are not specialties they are parol, and 
a consideration must be proved.^ Parol means simple contracts whether 
written or oral, as distinguished from contracts by deed, and requires valu- 
able consideration for its enforceability. A promise in the form of a specialty, 
that is, when made under seal, may be sued on even though it was made 
without consideration. 

1. Co. Liu. 47. b. Se$ Hargrave & But!cr, 1832 cd., vol. I. 

2. Dunlop V. Selfridge, [1915] A.G. 847, 855. 

3. Deed is a formal document on paper, or parchment duly signed, and delivered. It is 
cither an indenture needing an actual indentation made between two or more persons in 
different interests, or a deed-poll made by a single person or by two or more persons having 
similar interests. 

The requisites of a deed are these 

(1) Sufficient parties and a proper subject of assurance ; 

(2) It must be written, engrossed, printed, lithographed, or partly written or engrossed, 
and partly printed or lithographed in any character or in any language, on paper, vellum, or 
parchment, since these materiab best unite the two qualities of durability and difficulty of 
concealing alteration or erasure ; 

(3) The language employed should be sufficient in point of law, intelligible without 
punctuation, and clear without the aid of stops or parentheses. 

Usage has arranged the text of conveyance inter partes in a formal and well understood 
sequence ; and although it is not absolutely necessary that a deed should be drawn in accord- 
ance with the generally received formulary, provided it exhibit the intention of the parties, 
yet it is not advisable to deviate from it unless in a matter of urgent necessity — (Wharton : 
Law Lexicon, 1957, 308. See also Dictionary of English Law, 1959. vol. 1, 591-95). 

A contract is not essential to a deed ; and a power of attorney under seal, in England, to 
transfer governmental stock is a deed. Deed is thus clearly not confined to contract— 
(Stroud ; Judicial Dictionity, 1952, 753). 

All contracts are by the laws of England distinguished into agreeirients by specialty and 
agreements by parol. There is no third class, as contracts in writing. If they be merely 
written and not specialties, they arc parol and a consideration must be proved. Specialty 
is a synonym for dced-r-/2flii» v. Hughis ( 1 778), 7 Term Rep. 350, n. 

4. Rann v. Hughes, (1778), 7 Term Rep. 350, 
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A prortlise uader seal, such as covenant or bond, does not require any coh^ 
sideration to be enforceable at law by an action upon the covenant or by,, 
damages for breach or any other remedy or defence in law, but the claim is 
always open to any defences arising out of want of any consideration in fact 
or otherwise available to the covenantor in equity, and equity will not en- 
force covenant without consideration unless the covenant has been executed 
in law, or a trust had been declared in performance of the promise. If the 
promisor cannot show a reason in equity why he should not execute his pro- 
mise according to his deed in law% equity will not intervene to help him, but 
if the promisee cannot show more than a promise in legal form, equity will 
not exert its auxiliary jurisdiction in his favour. 

In regard to the transfer of property as distinguished from contract to 
transfer property of any description, consideration plays an important part 
as evidence of the intention of the transfer. In the absence of consideration 
or an express or implied trust, the solemnity of the transfer even though by 
deed or registration, i.e., the legal completion of the transaction, w^ill not, as 
between the grantor and grantee, import either consideration or evidence 
that the grantor intended to divest himself of the beneficial interest. 

Consideration^ consists in any act of the promisee, that is, the person 
claiming the benefit of (he obligation, from which the promisor, that is, the 
person burdened with the obligation, or a stranger, that is, a person other 
than the promisor, derives a benefit or advantage, or any labour, detriment 
or inconvenience sustained or suffered by the promisee at the request, ex- 
press or implied, of the promisor.^ It is an act of the promisee from which 
the promisor derives or expects to derive® a benefit or advantage, or any 
labour, detriment, or inconvenience, sustained by the promisee ; and how- 
ever small the benefit or inconvenience may be, it is a significant considera- 
tion, if such act is performed, or such inconvenience suffered, by the promisee 
at the request or with the consent, either express or implied, of the promisor. 

\Vlu*re there is one consideration stated, the promisee may prove any 
other consideration which existed tJiat is not in contradiction to the instru- 
ment; and it is not in contradiction to the instrument to prove a larger 
consideration than that which is slated;^ Consideration is the price, motive 
or inducement for a promise or for a transfer of properly from one person to 
another. The nature or quality of the consideration which will be sufficient 
for these purposes varies witli the nature of the transaction and in the 
absence of consideration the Gunris will, in England, except in the czise of a 
simple contract, accept other evidence from which tlie intention will be in- 
ferred. A simple contract, that is to say, a promise by word of mouth or in 
writing which is not a deed, requires valuable consideration to support it, 


1. Wharton : Law Lexicon, I4lh ed., 1953, 235. 

2. Carlili v. Carbolic Smoke and Ball Co., [1893] 1 Q.B. 271. 

3. Haigk V. Brooks, JO A. & E. 309. 

4. Frith V. Frith, [1906] A.C. 254; Clifford v. TurriU, I Y. & C. Ch. 148. 
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but if the promise is by deed, even the expressed absence of any considera- 
'tion will not affect its validity either in law or equity except for some kinds 
of equitable relief, because the execution of a deed is attended by formali- 
ties from which a deliberate intention to make a binding promise is 
presumed. Valuable consideration may be described as the very life and 
soul of a simple contract or parol agreement. Consideration, in the case of 
a simple contract or parol agreement, is thus the fact which the Courts 
require as evidence of intention, (a) that a person intends his promise to be 
binding on liim, or (b) that he intends to divest himself of a beneficial 
interest in property. A valuable consideration, in the sense of the law, may 
consist either in some right, interest, profit, or benefit, according to the one 
party, or some forbearance, detriment, loss, or responsibility given, suffered, 
or undertaken by the other.^ Valuable considerations may be a benefit to 
the promisor or loss or injury sustained by the promisee. The consideration 
and the promise may not be equivalent in actual value, but the consideration 
should not be so insufficient as to ‘shock the conscience’, in which case equity 
would quash the contract, upon the ground that such great inequality be- 
tokens mutual mistake, or fraud, or undue advantage on the one side, or 
mental incompetency on the other, and in equity, inadequacy may be a 
reason for refusing specific performance.*^ A valuable consideration may 
also be a forbearance for a time to institute a suit upon a well-founded 
claim, or even upon one which is doubtful, but not upon one utterly un- 
founded ; and such consideration is sufficient, since it is a benefit to the one 
party and a prejudice to the other. If the time for forbearance be stated, 
it must be a reasonable time, and an agreement to forbear per breve out 
paululum tempus, or pro aliquo tempore, will not be sufficient, inasmuch as the 
party promising may, in such case, sue immediately after the promise is 
made. 

Mutual promises are concurrent considerations, and will support each 
other if they be made simultaneously, unless one or the other be void. 

So-called gratuitous or voluntary promises are void for want of a recipro- 
cal return however obligatory they may be in morals or honour.^ A moral 
consideration founded upon mere affection or gratitude will not support a 
simple contract, A moral consideration is thus not a valuable considera- 
tion. For a detailed discussion as to sufficiency and insufficiency of consi- 
dration see Need for consideration and its sufficiency, infra. 

An offer made with liberty to consider it for a limited time may be 
revoked at any time before such limited time has expired. In the absence 
of a consideration moving from the offeree there is no binding contract 
to keep the offer pending for a limited time. 

A owed B £ 100, and B agreed to take and takes £ 90 in full satisfac- 
tion for the debt, without any other or fresh consideration ; B could nijjver- 


1 . Flming v. New Zealand Bank, [1900] A.C. 577. 

2. Mulkukaruppa v. Kalhappude^an^ (1914) 25 I. C. 726, 

3. lakshmanaswami v. L. /. C., A.l.R. 1963 S.G. 1195. 
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thelcss sue A for the remaining ^10. A promise to pay by instalments 
was, similarly, not a sufficient consideration for extending time for a |iay- 
ment which was due immediately. This was so under the strict common 
law of England. In India there have been statutory provisions under the 
Indian Contract Act, 1872, for granting relief to the debtor in question. 
In England, too, the doctrine of promise as quasi-estoppel has been evolved 
for awarding relief to tlie debtor in certain given circumstances. For the 
doctrine of promise as estoppel, see, ante. See also under Section 63, post. 

Considerations may be illegal and impossible. A contract may be illegal 
because it contravenes the principles of the common law or the special 
requirements of a statute. The former illegality exists whenever the considra- 
tion is founded upon a transaction which violates public policy or morality. A 
contract to commit, conceal or compound a crime ; a contract for illicit 
cohabitation; or a contract in fraud of the rights and interests of the third 
parties are illegal. The illegality created by statute exists when the act is 
cither expressly prohibited, or when the prohibition is implied from the 
nature and object of the statute. 

A contract founded upon an impossible consideration is void ; for the 
law will not compel a man to attempt to do that which is not within the 
limits of human capacity. 

Need for consideration and its suflficiency. — ^Consideration’ is the 
matcria)l>, cause of a Contract, without which no contract can 

binc^ the parties This Consideration is either Expressed, as when a 
man bargaineth to give 20 s. for a horse — or, is Implyed, as when 
the Law it selfe enforceth a Consideration, as if a man comes into a 
Common Innc and, there staying some time, takes meat or lodging or 
either for himsclfe or for his horse, the Law presumeth that he intendeth 
to pay for both, notwithstanding that nothing bee further covenanted 
bctwecnc him and his host (Termes dc la Ley).^ “In every contract there 
must be quid pro quo, for contractus est quasi actus contra actum,^^^ Nudum pactum 
(a naked agreement; is an agreement made without consideration. Unless 
it is specially allowed by common or statutory law, no action will lie upon 
such an agreement. 

As has been seen before, consideration is the price given by one party 
for the promise made by the other. It is the symbol of the bargain made. 
It is the recompense given by the party contracting to the other. The 
promise given by one party is, subject to some exceptions, nugatory, that 
is, not binding or enforceable when it was not given in exchange of some 
consideration moving from the other. 7'he party seeking to enforce an 
agreement has to show that cither he has conferred some benefit upon the 
other party in return for which the promise sought to be enforced was 
given by the latter, or that he incurred some detriment or loss for which 


1. Stroud : Judicial Dictionary, 3rd ed„ 1953, vol. 1, 587* 

2. Co. Litt. 47. b. Seo Hargrave & Butler, 1832 ed., voL 1. 
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the promise sought to be enforced was given. Thus a consideration of 
loss or inconvenience sustained by one party at the request of the other 
is as good a consideration in law for a promise by the latter as a considcra^ 
tion of profit or convenience to the latter.^ This detriment to the 
plaintiff or benefit to the defendant must be something of value in the 
eye of the law, though the adequacy of such value is not relevant for the 
formation of a binding contract. * This valuable consideration in the 
sense of the law may thus consist cither in some right, interest, profit or 
benefit accruing to one party or some forbearance, detriment, loss or 
responsibility given, suffered or undertaken by the other,® Thus where 
one party agrees to do something on the terms that the other also agrees 
to do something, the agreement will be enforced if what the first party has 
agreed to do is either for the benefit of the second or to the trouble or 
prejudice of himself, provided this benefit was done or the trouble or 
prejudice undertaken or incurred at the desire of the second and not 
voluntarily.^ Not only an act or forbearance of one party is deemed in 
law as the price for which the promise of the other is bought, but also the 
promise of an act or forbearance k considered in law as a price given by 
one party for the promise made by the other.® Thus mutual promises 
may also constitute valid considerations one for the other. When cither 
of the parties has shown his willingness to fulfil his own promise, he may 
through law compel the other to fulfil his.® 

Under the English common law, earlier, a party could enforce an agree- 
ment if a promise had been given in his favour even where the consideration 
had been satisfied by a third party.’ In course of time it was insisted that 
the consideration must move from the promisee himself.® Further, under 
the modern English common law, the party in whose favour a promise has 
been given must not only supply the consideration but must also be a 
parly to the agreement concerned in order to be able to enforce it. Thus, 
generally speaking, where either of these two elements is lacking, namely, 
the supply of the consideration by the beneficiary himself and his being a 
party to the contract which is being sought to be enforced, he cannot 
enforce the contra 9 t. Under the Indian law, according to Section 2 (d) 
of the Indian Contract Act, 1872, it is not necessary that the consideration 
must move from the beneficiary himself in order to enable him to enforce 
the contract in his favour. Under the Indian law, the consideration may 
be satisfied, supplied or executed by any third person. It must be so done 

1. bum V. Guy (1803) 4 East. 190. 

2. Thomas V. Thmns (1842) 2 Q.B, 851. Kulasfkaraperumal v, PaihakuUy A.l.K^ 1961 
Mad. 405. 

3. Qurriev. Misa (1875) L.R. 10 Ex, 162. 

4. Bolton V. Maddin (1873) L.R. 9 Q.B. 55. 

5. 5#(/rfrf^e [1915] A.C. 847,855. ^ 

6. Harris^ v. Cago (1698) 5 Modern R(pp. 4U. 

7. iflw/:»(1678) 2 I.evini210. 

8. Wto v/JiSMiW (1833) 4 S, & Aid. 433 ; Thomas v. Thomas (1842) 2 CtB. 831. 
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at the desire of the promisor,^ The beneficiary in order to entitle himself 
to the benefit of the promise must however be a party to the contract 
sought to be enforced. But both in England and in India, this condi^ 
tion, namely, that the beneficiary to the contract must be, in order to be 
able to enforce the contract, a party to the contract is, however, subject to 
some exceptions. The nature and extent of these exceptions have been 
considered in detail while discussing the head Rights and obligations of third 
party to contract , for which see under Section 2 (h), infra. 

In India, too, subject to exceptional cases, consideration is essential for 
the formation of a binding contract.^ 

Sufficiency of consideration. — Where a transaction has been voluntary 
the Court of law while enforcing a contract will not undertake to evaluate 
the advantages and disadvantages of the respective parties thereto. Thus, 
even a very small act done by the plaintiff as the consideration will entitle 
him to ground an action.^ When elements of a bargain are there in a 
transaction between two parties, the Court will not weigh the advantages 
of one party against those of the other.^ In other words, the Court is not 
concerned with the adequacy of the consideration. That is, while 
ordinarily consideration is a sine qua non for the enforceability of a contract, 
its adequacy is not. The benefit of the one party need not be, in the eye 
of the law, commensurate to the detriment of the other. Thus, even the 
compromise of a doubtful claim has been held to be valid, the question of 
adequacy of the consideration being irrelevant.® The giving up of the 
claim on the part of the promisee, whether it would be tenable when mooted 
in a court of law or not, is construed as an adequate consideration. A 
forbearance to sue, as undertaken by an express agreement or by conduct 
as implicit from circumstances, is also considered an adequate considera- 
tion.® Similarly, in the context of consideration, technically speaking, 
sufficient means valuable. It does not necessarily mean equivalent or 
adequate. 

“A valuable consideration may be money or money’s worth; and in this 
connection ‘valuable’ means real, as distinguished from a consideration that 
is merely illusory or nominal; but it does not mean equivalent. A debt 
not yet payable may be a valuable consideration.’ For a debt to be a 
valuable consideration for a security or obligation there must be an 
agreement express or implied to give time or some further consideration. 


1. Firm Gopal Co. Ltd, v. Firm Hazarilal Co. A.I.R. 1963 M. P. 37. 

2. Lakshmanaswami v. L, 1. C., A.l.R. 1963 S.C. 1 185. 

3. Sturlyfi v. Albany (1587) Gro. Eliz. 67, 150 : 78 E.R. 327, 408. 

4. Thomas v. Tkom&s (1842) 2 Q..B. 851 ; Alexander v. Rayson [1936] 1 K.B. 169. 

5. Mites V. New Zealand Alford Estate Co. (1886) 32 Ch. D. 266, 291; Ctdlisherir. 
BUohofshdm (1870) L.R. 5 Q^.B. 449. 

6. Allimce Bank v. Broom (1864) 2 Dr. & Sm. 289. ' 

7. Daidis v. Bolton, [1894] 3 Ch. 678. 
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or else there must be an actual forbearance which ex post facto may become 
the consideration.^ Marriage generally is a valuable consideration for a 
settlement*; but not necessarily so if contracted with the settlor’s concubine, 
nor, in deed, in any case where there is evidence of an intent, of which the 
wife is cognizant, to make the celebration of marriage part of a schetne to 
protect property against creditors.* A bona fide compromise is valuable con- 
sideration for the purposes of Section 45 (1) of the English Bankruptcy Act, 
1914. A description, in particulars of sale, as “valuable business premises” 
of a shop which was subject to a restrictive covenant prohibiting its use for 
the purpose of any business other than that of a ladies* outfitter, fancy 
draper and manufacturer of ladies’ clothing, was held misleading; a pur- 
chaser relying on it was accordingly released from the contract.*”® For 
insufficiency of consideration, see below. 

Insufiicieticy of consideration. — Undcjr the English common law, the 
expression “sufficiency of consideration” is sometimes used in contradistinc- 
tion to “inadequacy of consideration”. It has been seen before that consi- 
deration is generally a sine qua non for the enforceability of a contract though 
its adequacy is not. Whether a consideration is, from a commercial stand- 
point, adequate or not, it is in most cases of contract indispensable to render 
a contract enforceable. Where there has been no consideration at all, the 
plaintiff’s claim will be baseless. Thus, for example, where the plaintiff has 
done something for the defendant which he was otherwise also compelled to 
do for him, he has not supplied any consideration at all to base a new 
agreement sought to be enforced against the defendant. This doing some- 
thing by the plaintiff in favour of the defendant, in the given circumstances, 
is not considered to be a consideration at all. In other words, under the 
English common law, it will be a case of insufficient consideration, that is, 
of a consideration, if it be one at all, not sufficient to base a binding agree- 
ment thereon. The word “insufficient” in this context is used as opposed 
to “inadequate”, though such a use of the expressions “insufficient” and 
“inadequate” with their cognate expressions is likely to cause confusion to a 
layman. 

If a person does something in obedience to a duty imposed by law upon 
iiim and the act done benefits another, and the latter person makes a promise 
with the first-named person on the basis of the thing done as the considera- 
tion, the promise so made will not be enforceable because it will be deemed 
lo have been based on an insufficient consideration, that is, no consideration 
at all.® 

1. Wigan V. Engliih and Scottish Life Assuraticii [1909] 1 Ch. 291; Re Wethered^ [1926] 
Oh. 167. 

2. Re Reesy [1904] 2 K.B. 769; Re Bekrmdy 55 S.J. 459. 

3. Coiombine v. Penhall, 1 Sm. & G. 228; Bulmer v. Hunter^ L.R. 8 Eq. 46; Re Pennmgtonl 
^Morr. 216* 

4. Hunt {Charles) Ltd, v. Palmer^ [1931] 2 Gh. 287, 

5. Stroud ; Judicial IHcthnarj^y vol, 4, 1953, 3196. 

6* Callm V* Godfrey (1831) 1 B. Ad. 950; Morris v. Bufditt (1808) 1 Garop. 218. 



150 THE INDIAN CONTRACT ACT, 1872 [S. 2(4) 

In the given case, the promisee does no more than what he was already 
legally or contractually bound to do in favour of the promisor and accord-^ 
ingly the consideration will be deemed insufficient to bind the promisor for 
the fresh promise made.^ When, however, the consideration moving from 
the plaintiff has been something in addition to the discharge of the duly 
imposed on him by law, the Court will not hold as insufficient as a considcrit* 
tion the act so done by the plaintiff. Here, in the given case, the promisee 
has done something in addition to his contractual obligation as existing 
from before and so the promisor will be naturally bound, because the 
additional service would be a sufficient consideration. Further, in given 
circumstances, the earlier obligation may be removed by fresh obligation 
and thus even the same sort of consideration or even a lesser consideration, 
as judged from the point of view of its adequacy, will be considered as a 
sufficient cotivsideration rendering the fresh promise enforceable.^ 

'riie execution of a consideration as well as tlie promise to execute it have 
been held as a sufficient consideration for an enforceable agreement with a 
party even though the person from whom the execution of the consideration 
or the promise to execute it has moved had already been under a contractual 
liability with a third party to supply or satisfy the said consideration.^ 

The perfomance of an outstanding contractual obligation is a sufficient 
consideration for a promise to a new party. The promise of performance is 
also equally valid. 

As seen before, even the surrender of an untested claim to a legal right is 
considered in these days as a sufficient consideration. When, however, the 
claim had been based nor even on the shade of the shadow of a legal right, 
and the release of such a claim is claimed to have been the consideration 
for a promise, the Court will find it insufficient and hold the promise to be 
unenforceable. Thus, a mere vexatious or frivolous claim where released 
will not constituie a sufficient consideration. Similarly, the release of a 
claim posed to the promisor on the basis of a suppression of facts, though 
such facts were known to the promisee, and but for the suppression of which 
facts, the claim would l)e exposed in its futility, will not be upheld as a 
sufficient consideration. 

A bailment of goods for safe custody is uol a contract in the sense of the 
English common law inasmuch as it is not based on any consideration, 
though such a bailment may be saddled in law with some of the incidents of 
a contract. Where, again, the performance of a gratuitous service results 
in a loss or damage to the person to whom the gratuitous service had been 


1. Stilk V. Myrick (1809), 2 Camp; 317; Harris v, Watson (1791), Peake 102. 
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rendered, the person rendering the gratuitous service will be held liable for 
torts and not for damages in contract because no sufficient consideration had 
moved from the person receiving the gratuitous service in favour of the 
person rendering the said service. 

The insistence on a sufficient consideration under the English common 
law made it difficult, from the point of view of logic, for the Courts to 
enforce the promise of a creditor to discharge the debtor for the whole debt 
when he had undertaken to so release the debtor on the payment of only a 
part of the debt outstanding and when in fact the debtor or in order to 
benefit him somebody else has actually made the part payment. From the 
point of view of logic and consistency it used to be argued that the promise 
of discharge had not been based on any consideration because the debtor 
by part payment has fulfilled only a part of his obligation as created by the 
earlier contract of debt, and also, when the part payment came from a 
stranger though intending to benefit the debtor, it was equally argued that 
the contract of release was entered into between the creditor and the 
stranger, the original debtor being only a stranger to the promise of 
discharge sought to be enforced. Tlie consideration in the latter case has 
not come from the debtor himself though under the English common law 
there is the insistence that the consideration must move from the promisee, 
that is, the debtor himself. A strict compliance with tlie English common 
law would thus render the creditor’s promise of discharge on partial pay- 
ment an unenforceable one. The English Courts have liowever allowed, 
comparatively recently, the creditor’s promise to be binding on liim on the 
plea that otherwise it would be a fraud on the part ol the creditor upon the 
debtor^ as well as the stranger^ who made the part payment with a view to 
getting the debtor discharged. Confining the discussion to the part payment 
by the debtor himself, it may be observed that apart from the question of 
fraud, the rule of equitable estoppel may well enable the Court to hold the 
promise of release of the entire debt binding against the creditor on the 
debtor making the part payment as a party to the contract of release. Sec 
Promise as estoppel^ ante. See also under Section 63, post. 

Illustrations of consideration. — Under Section 2 of the English 
Infants Relief Act, 1874, no action is allowed upon any promise made after 
full age to pay a debt contracted during infancy. 

Under Section 27 of the English Bills of Exchange Act, 1882, valuable 
consideration for a bill may be constituted by (a) any consideration sufficient 
to support a simple contracH, or (b) an antecedent debt or liability. This 
antecedent debt or liability must be that of the maker or negotiator of the 
instrument and not of a stranger.® For negotiable instruments in India sec, 
infra. 


1. Hiraehmd v. Temple [191 1] 2 K.B. 330; Coak v. Lister (1863) 13 C.B. (N.S.) 543, 595; 
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Under Section 23(4) of the English Limitation Act, 1939, if the dc^btor, 
after the debt has been barred, acknowledges the creditor’s claim, the 
plaintiff may sue on this acknowledgment. No promise, express or implied, 
is necessary, and no consideration need be sought. 

Moral obligation does not suffice to constitute consideration.^ A transfer 
in consideration of an expectation of a spiritual and moral benefit is a 
transfer without consideration in the sense of the law of contract.^ 

In a case of accord and satisfaction the accord is the agreement to dis- 
charge the existing obligation, and the satisfaction is the consideration 
required to support the accord. In an accord and satisfaction, therefore, 
some sufficient consideration is indispensable. 

For the work done by the plaintifl’ under a contract entered into with the 
defendant the latter sent a sum by cheque to the former requesting him to 
accept the same in full and final settlement of all the plaintiff’s claim against 
the defendant and to return the enclosed receipt duly signed by the plaintiff. 
The plaintiff received the payment but did not return the receipt as required 
by the defendant but on the contrary before cashing the cheque sent a letter 
to the defendant through a pleader informing him that he was entitled to 
something more. It was held that the acceptance of tlie payment by the 
plaintiff in the circumstances, was not in full and final settlement of his 
claim and did not amount to acc ord and satisfaction but was in partial 
satisfaction of his claim and tlic plaintiff was not estopped from claiming the 
balance alleged to have been due to him.^ Where the debtors, knowing that 
the creditors claimed a certain amount, sent them a cheque for a smaller 
sum, with a condition that it was to be taken as in full satisfaction of the 
Claim, and the creditors cashed it and then wrote intimating that they did 
not agree to the condition, it was held that the acceptance of the cheque by 
the creditors was not a conclusive proof of acceptance of the condition 
and did not preclude them from suing for the balance of their claims.^ 
Where after the forfeiture of the lease the lessee remits certain amount to 
the lessor as rent and intends it as payment of rent and the landlord accepts 
it only as damages for use and occupation,, the acceptance of payment by the 
landlord must be deemed to be as rent and operates as a waiver of the for- 
feiture.® Where the proprietor of an estate made a payment in respect of 
arreats of revenue, and in the document which accompanied the payment to 
the Government, expressly appropriated it to the satisfaction of a particular 
kist^ and the money was accepted and acknowledged by the Treasury Officer 
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as paid on that account it was not in the power of one of the parties to the 
transaction, without the assent of the other, to vary the effect of the transac- 
tion, by altering the appropriation in which both originally concurred. 
Sections 59 and 60 of the Contract Act relating to the appropriation of pay- 
ments might have been applicable to the case, if the parties to the transac- 
tion had not by their own actions placed the matter beyond doubt.^ An 
independent agreement of reconveyance of the property sold cannot be 
held to be without consideration merely because there is no separate consi- 
deration for it beside the price for which the property is agreed to be sold.* 
The promise to do a thing which the promisee was already bound to do 
under a contract with a third party can be a good consideration.* 
Where a party has secured the promise of another by discharging or pro- 
mising to discharge a duty already imposed upon him as the result of 
another affair, this act or promise will amount to a consideration. For a 
conficting view, see supra. 

The words “at the desire of the promisor” in clause (d) of Section 2 of the 
Indian Contract Act, 1872, imply a promise which has a real effect in con- 
ducting to the contract.* The mere fact that at the desire of the promisor 
the promisee has done something prior to an agreement is not sufficient to 
make the subsequent agreement a contract. Whether or not the agreement 
will be held to be a contract depends upon whether or not the promisee 
intended to impose upon himself a legally enforceable liability. The circum- 
stance that the promisee has left to himself the option of revoking the 
promise at his mere will, or of otherwise putting an end to the duration of 
the promise will in itself negative any intention on the part of the 
promisee to impose upon himself a legal liability.® A consideration 
must be good and valuable.® 

A valuable consideration, in the sense of the law, may consist cither in 
some right, interest, profit, or benefit accruing to the one parly, or some 
forberance, detriment, loss, or responsibility, given, or suffered, or under- 
taken by the other. A transfer in consideration of natural love and affection 
is not a transfer for consideration within the meaning of Section 2(d) of the 
Indian Contract Act. In law a consideration in a contract for sale, as in all 
other contracts under the Contract Act, must be a good and valuable consi- 
deration. Therefore, a meritorious or a gratuitous consideration such as 
natural love and affection or obedience and submission by way of respect or 
love may at best be a meritorious or a gratuitous consideration and in no 
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for out of the monies subscribed.^ The defendant promised to pay to the 
plaintiff, a District Board, a certain amount by way of personal contribution 
for the purpose of constructing a bridge over a river. The personal contri- 
bution was enforceable.® 

P and D entered into an agreement which among other matters stated 
that P should abolish her bazar at a certain place within her zemindari, 
which bazar she had established in opposition to a bazar belonging to D, 
It was further stated that D should pay P Rs.- 25 per year in lieu of her 
income from that bazar. D also undertook that, so long as this annual 
payment was continued, she should not establish any new bazar within two 
miles of the bazar of D. Later, P sold the site of her former bazar 
together with some other land. D then refused to make the payment of 
Rs. 25. It was held that whether the payment was to be made in considera- 
tion of her abolishing the bazar or in consideration of P’s undertaking not 
to establish a new bazar within two miles of D’s bazar, she had disentitled 
herself to a continuance of the payment from the time when she made it 
impossible for herself to secure the fulfilment of the condition by parting 
with the land.® 

The plaintiff sued to establish an agreement in writing by which the 
defendants promised to pay him a commission on articles sold through tlieir 
agency in a bazar in which they occupied shops, in consideration of the 
plaintiff having expended money in the construction of such bazar. Such 
money had not been expended by the plaintiff at the request of the 
defendants, nor had it been expended by him for them voluntarily, but it 
had been expended by him voluntarily for third parties. It was held that 
such expenditure was not any consideration for the agreement within the 
meaning of Section 2 (d), and the agreement did not fall within clause 
(2) of Section 25, and was void for want of consideration.* 

Services rendered are a good consideration.® A promise to afford future 
personal service is a good consideration.® Where the father of a minor 
daughter enters into a contract of service on her behalf with the defendant, 
the contract is void for being without consideration. If the girl were a 
major, instead of a minor, such a promise to serve would be a good 
consideration within the meaning of Section 2 (d) though the consideration 
moved from the third party. Where the girl is a minor, under Section 1 1 
she is not competent to contract and her promise would not be enforceable 
against her. Consequently, her promise to serve will supply no consideration 
for the promise of the defendant to pay her a salary. The promise of infants 
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is not held to be a promise in law or to constitute a consideration for another 
promise. There being no contract enforceable at law, there can be no breach 
on the part of the defendant in respect of which the minor girl or her father 
can sue for damages.^ 

A minor borrowed a sum of money, executing a simple bond for it, and 
after attaining majority executed a second bond in respect of the original 
loan plus interest thereon. Tt was held by majority that a suit upon the 
second bond was not maintainable as that bond was without consideration 
and did not come under Section 25 (2) of the Indian Contract Act, 
Mukherjee, J., as a dissenting judge held that Section 25 (2) applied to the 
case and that the second bond was not void for want of consideration. It 
may be submitted that the view of Mukherjee, J., is not tenable in that a 
minor’s debt in the instant case was no debt at all. Consideration received 
by a person during his minority cannot be a good consideration for a 
fresh promise by him after his attaining majority and such transaction 
does not fall within Section 25 (2).® An undertaking for kharach-i-^pandan is 
enforceable.® 


If a promisee chooses to proceed against one of several co-promisors 
liable alternatively under a contract and obtains a judgment against him, 
he has no right to proceed against the other co-promisors.'^ Acknowledgment 
of a debt to the creditor is enforceable.® 

A gift made by a coparcener in pursuance of a promise in consideration 
of marriage is an alienation for consideration within the rule of Hindu 
law and is valid and is enforceable against the alienor’s share.® 

Where a man and a woman, both of whom are sui juris j agree to marry, 
tliere is a contract, the promise of each being the consideration for the 
promise of the other. When however the parents of a minor boy and a 
minor girl arrange a marriage between them, the position is different 
Whether a marriage eventually takes place must depend on the will of 
the minors and not solely on that of their parents. Such arrangement is 
an agreement only, a mere nudum pactum and not a contract, that is, an 
enforceable agreement.’ 

If an agreement is in settlement of a bona fide dispute between the 
parties, the settlement of the dispute itself is a good consideration for the 
contract. In every case of compromise the right will be on one side or the 
other, and, therefore, if at the time of entering into the agreement, the 
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Where a promissory note is executed for services performed for the 
executant by the person in whose favour it is executed the promissory note 
is for consideration.^ 

Where a promissory note is executed for a consideration of the debt 
due on accounts but the amount was not credited in the accounts on execu- 
tion of the note and it was contended that the note should be held without 
consideration on that ground, it was held that whether it was for considera- 
tion or not did not depend upon the plaintifT’s method of accounting and 
his failure to do something consequential to the pronote. What mattered 
was what had gone before the note was executed and not after. As the note 
was for a debt as shown by the account, it was not without consideration.® 

Where a person executes a handnote in favour of a Bank on the basis of 
which he receives a substantial benefit of having a current overdraft account 
with the Bank, the handnote cannot be said to he without consideration.® 

Where A and B execute a pronote for the amount due under a decree 
against A alone, abandonment by the promisee of his decree against ^ is a 
sufficient consideration for B*s liability under the pronotc.^ 

A, the plaintiff’s father, by a letter gave an undertaking to /?, the defendant’s 
natural father, that he would supply money for the litigation if the defen- 
dant’s adoption was challenged. The letter read: 

“If P were to file a suit against you in respect of the said adoption and if 
either you or the said adopted boy should have to spend money in filing 

answer, etc., we arc ready to bear the said expenses If R (the 

adoptive mother) does not advance moneys for the expenses of the case wc 
shall without fail advance for expenses and have case conducted without 
fail.” 

In pursuance of this undertaking A advanced moneys to the defendant 
from time to time for the expenses of the litigation and after the death of 
A the plaintiff also did the same thing. Subsequently ihc defendant on 
request of the plaintiff executed a promissory note for the total amount 
advanced for the litigation, and it was stipulated therein that if the litiga- 
tion was decided against the defendant in the Privy ^Council the plaintiff 
would not enforce the note. The litigation ended in favour of the defen- 
dani. The plaintiff iherefore sued him on the said note. The defendant 
denied his liability and contended that the pronotc was void for want of 
consideration. It was held in the circumstances that the letter of A contained 
an unconditional undertaking on part of A to provide money for expenses of 
the case implying thereby the case in all its stages and to have it conducted 
if did not advance money for the same. The word “advance” did not 
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connote any idea of repayment. It was also held that as the advances of 
money were not made at the “desire” of the defendant within the meaning of 
Section 2 (d), the pronole was without consideration. 

It was also held that Section 25 (2) was not applicable to the case. To 
invoke the aid of that provision it must be shown that there was a promise 
by the defendant to compensate the plaintiff or his father for something 
which had been already done by them voluntarily for him. The moneys 
were not advanced “voluntarily” but because of the undertaking given by 
the plaitiff’s father. In executing the promissory note the defendant was 
not promising to compensate the plaintiff for something which had been 
done for him voluntarily.^ 

A promissory note given by a Hindu on a promise made by his father 
cannot be enforced against him as a pious obligation if the promise was 
repudiated by the father or is otherwise not enforceable.^ 

Property in the goods vests in the acceptor, though the bill of lading 
remains with the holder of the bill of exchange to secure the price. Consi- 
deration does not fail if the acceptor is put in a position to take delivery of 
the goods.® 

Where s widow mortgages the property inherited by her from her 
husband to pay a decretal debt due from her husband and subsequently 
not being able to meet her liability under the mortgage, again executes 
two mortgages one after another in respect of the property to save it from 
being sold by the creditor, the two subsequent mortgages being the necessary 
consequence of the first mortgage, the widow in executing them must be 
deemed to have acted in a reasonable manner and the last mortgage sued 
upon is binding on the estate.* 

Where in a mortgage bond two considerations arc stated, one of which is 
valuable and is separable from the other, effect may be given to the instru- 
ment to the extent of the amount of the consideration that is valuable, and 
to that extent the transaction cannot be regarded as fraudulent.^ The consi- 
deration paid to any one of several joint promisors is legally sufficient to 
support the promise of all joint promisors.® 

The sale itself forms the consideration for the agreement to rccoiivcy.’ 

In a separation agreement under seal the husband agreed to pay the wife 
the monthly sumof;(|‘30, and he regularly paid this sum without making 
any deduction for tax or accounting for it to the Inland Revenue. Some 
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montiis later, without legal advice, he signed a further agreement with the 
wife, not under seal, and without any expressed consideration, amending 
the original agreement by the insertion after the words ^‘monthly sum” of 
the words “which after deduction of income tax shall amount to the clear 
sum of 30 each month”, and declaring that the original agreement “was 
and always has been interpreted by the parties hereto as if the said amend- 
ment had been originally in the said agreement w'hen the same was first 
executed.” It was found that the original agreement did not carry out the 
parties* intention. Held, tlie second agreement was a valid and enforceable 
agreement since it was executed for a consideration in that it represented a 
compromise of the wife’s possible action for rectification of the original 
agreement, an action in which she would have had some prospect of success.^ 
Where the licence of an ante- 1869 beerhouse is refused subject to compen- 
sation, a lease of the premises does not thereby determine as for a failure 
of consideration.^ 

In SavGj^e v. Vwcehia, [1961J 1 W.L.R. 455 P.C. (a case from Nigeria), a 
testator who died in September, 1954, and of wliose will the appellants were 
the trustees, had executed in Augu5A, 1954, a document lieadecl “Promissory 
Note” which slated : “I promise to pay the respondent or order three 
months after date the sum of £ 780 for value received or in default to 
convey to him (specified property) to hold the same unto the said (respon- 
dent) or order in fee simple”. The £ 700 not having been paid, the res- 
pondent, alleging an agreement U) convey the property, sought specific 
performance. The respondent gave no evidence as to the circumstances in 
which the agreement was reached and relied solely on a copy of the docu- 
ment. Held, that on the true construction of the document there was no 
contract for the sale of land at an ascertained or ascertainable price ; that 
the relationship of vendor and purchaser was never established between the 
respondent and the deceased, and that accordingly specific performance 
could not be ordered. There was nothing in the words “for value received” 
to show what the consideration was ; moreover, value received, if referring 
to a past consideration, would be insufficient to support a contract for the 
sale of land. 

THE ENGLISH LAW REVISION COMMITTEE, REPORT, 1937 

Recommendations on consideration. — “That an agreement shall be en- 
forceable if the promise or offer has been made in writing by the promisor or 
his agent, or if it be supported by reliable consideration, past or present.” 

According to this recommendation, when implemented, no consideration 
should be required to make a written promise enforceable. In case of oral 
bargains alone consideration must be present as now under the English 
common law. Even when the above recommendation is implemented, it will 
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Still foe necessary for the court to find that the parties intended to create a 
binding obligation. Otherwise^ merely a promise in writing will not be in law 
sufficient to constitute a binding agreement against the promisor, even though 
the question of consideration might be dispensed with In the absence of 
the parties intending to incur a legal obligation a mere desire on the part of 
the one to help the other, though expressed in writing, will not persuade the 
court to hold that a binding agreement had resulted. Where a man in the 
form of correspondence promises to help a student, without intending to 
undertake any legal obligation thereby, it will be but legitimate for a court of 
law to conclude that the promisor by such correspondence has not undertaken 
any legal obligation, and that, at best, he is only ethically bound to help the 
student and even that if his linancia! condition remained as before or some 
onerous legal obligation was not niiexpcx-tcdly fastened upon him from some 
other quarters. 

Under the existing English common law, a mere serious promise even though 
in writing is not binding if it is not reciprocated by a sufficient consideration. 
Only a contract under seal is binding even without the foundation of a suffi- 
cient consideration. 

The English Law Revision Committee, Report, 1937, also recommends: 

‘‘That an agreement to accept a lesser sum in discharge of an enforceable 
(.obligation to pay a larger sum shall be deemed to have been made for valu- 
able cousideratioii, but if the new agreement is not performed then the origi- 
nal obligation shall revive.” 

“That an agreement in wliich one party makes a promise in consideration 
of the other party doing or promising to do something which he is already 
bound to do, by Jaw or by a contract made either by the other parly 
or with a tliird party, shall be deemed to have been, made for valuable 
consideration.” 

“'riiat an agreement to keep an offer open for a definite period of time or 
until the occurrence of sonic specified event shall not be unenforceable by reason 
of the absence of consideration.” 

“That a promise made in consideration of the promisee performing an act 
shall constitute a contract as soon as the promisee has entered upon perfor- 
mance of the act, unless the promise includes exprcs.sly or by implication a 
term that it can be revoked before the act has been completed.” 

“That a promise shall be enforceable by the promisee though the consi- 
deration is given by or to a third party.” 

“That a promise, which the promisor knows, or reasonably should know, 
will be relied on by the promisor, shall be enforceable if the promisee has 
altered his position to his detriment in reliance on the promise.” 

“That comidcration may be past as well as present.” 

fifth Indian Law Commission. — ^The Commission recommended that 
exceptions should be added to Section 25 of the Indian Contract Act in terms 
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of the recommendations of the English Law Revision Committee, as stated 
above. See^ further, under Section 25, past. 

Section 2 (e) : Agreement 

Aggreamentum is a word compounded of two words viz. of aggregaiio and 
mentium, so that aggreamentum est aggregaiio mentium in re aliqua facta vel fascienda. 
And so by the contraction of these two words, and by the short pronuncia- 
tion of them, they are made one word, viz. aggreamentum, which is no other 
than an union, collection, copulation, and conjunction of two or more minds 
in anything done or to be done. 

‘Agreement* signifies primarily a contract, that is, a legally binding arrange- 
ment between two or more persons, by which rights are acquired by one or 
more to acts or forbearances on the part of the other or others.^ 

According to Section 2 (e) of the Indian Contract Act, 1872, every promise 
and every set of promises, forming the consideration for each other, is an 
agreement. The scope of the promise is confined to the conduct on the part 
of the promisor. 

A conditional offer to pay a certain amount made by the management of 
an industry to the trade union lapses when the condition is not accepted. 
The question whether there was consideration for the promise made by the 
management arises only if the offer made had been accepted by the trade 
union, so as to ripen into an agreement.*-^ 

Agreement refers both to a promise and a set of promises forming the 
consideration for each other. Under Section G3 of the Contract Act there 
can be dispensation or remission only by means of a promise. There must 
be a proposal of the dispensation or remission which is accepted.® 

Agreements are of two kinds, executed or executory. An executed agree- 
ment is an agreement in which one of the parties has already performed his part, 
while the other party has yet to carry out his promise. In an executory con- 
tract, though the parties are ad idem, both have to perform their mutual 
promises and the fact that they have to perform their parts of the contract 
does not affect the validity of the contract. Thus, where a party offers to 
be bound by a special oath to be taken by the other party and the other party 
accepts the offer, there is a completed agreement between the parties even 
though no oath is taken. Taking of the oath is the perforiuance of the agree- 
ment and does not affect its making.^ 

Where A makes a proposal to B that the latter should reduce his claim 
and B accepts the proposal and reduces his claim, such an acceptance is not 
an agreement within the meaning of Section 2(e). The compromise falls 
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properly within the terms of Section 63 which does not require any 
agreement.^ 

Promise creates a legal obligation requiring on one side to perform the 
promise and on the other to accept performance of it. A promise against a 
promise is a good consideration. Reciprocal promises forming the considera- 
tion or part of the consideration for each other similarly entail legal obliga- 
tions. Where the agreement consists of mutual promises there is an obliga- 
tion on each party to perform his own promise and to accept performance of 
the other’s promise. All agreements are not enforceable. An agreement 
not enforceable by law is said to be a void agreement. An agreement enforce- 
able by law is a contract. 

For void agreements see under Section 2 (g) and (j),and Sections 20, 
23-30; for voidable contract, see Section 2 (i), and Sections 19 and 19 A. 
For ‘contract’ see under Section 2 (h) and Section 10. 

Section 2 (f ) : Reciprocal Promises 

Promises which form the consideration or part of the consideration for each 
other are called reciprocal promises. A promise against a promise is a good 
consideration. Where the contract consists of mutual promises there is an 
obligation on each parly to perform his own promise and to accept perfor- 
mance of the other’s promise. 

In the case of mutual or reciprocal promises, a plaintiff can sue on the 
defendant’s promise even before he has himself fullillcd his own. If the 
plaintifl' satisfied the court that he was ready to fulfil his own promise the 
constituent of consideration was there. A promise against a promise being 
a good consideration the other party also could sue the plaintiff in the same 
circumstances.^ 

Section 2 (g) : Void Agreement 

An agreement not enforceable by law is said to be void. The agreement 
which is completely devoid of legal effect is also called void. In this second 
sense, no rights or obligations arc created by a void contract. But the ex- 
pression ‘void’ has been used in the Indian Contract Act, Section 2 (g), in a 
wider sense. Under Section 2 (g), a void contract means an unenforceable 
contract. Contracts unsupported by consideration, certain contracts made 
by infants, wagers, contracts based upon a fundamental mistake of fact, as 
well as ultra vires contracts are called void inasmuch as they are not enforce- 
able. All of these unenforceable contracts are not however destitute of 
legal effect. ‘Void’ is thus distinguished from ‘illegal’. An agreement to 
commit a robbery is destitute of all legal effect. An unreasonable agreement 
in restraint of trade under the common law of England is only unenforcc- 


1. Sabaldas v. Sobhokhan A.I.R. 1948 Sind 91 ; Channamal v. Meal Chand 9 Lah. 510 : 108 
I.C. 678; A.I.R. 1928 P.G. 99: 55 FA. 154: Venkataswami v. Panchahhara (1947) 1 MX. J. 226 : 
A.I.R, 1947 Uf0i. 4\4. 

2. Johns (l599);Cro. EUz. 703 ; 78 E.R. 938, at 939. 



170 the INDIAN CONTRACT ACT, 1872 [S. 2{g) 

able. In this last mentioned contract some of the terms may even stand it 
the unenforceable portion can be severed from the portion that is aiforceable 
as not being opposed to public policy.'^ For the Indian law governing 
agreements in restraint of trade see Section 27, post. 

Some agreements though not unlawful arc void as being ultra vires. An 
agreement of a corporation or incorporated company which is not within the 
scope of, nor ordinarily incidental to, the objects specified by the charter, 
statute, memorandum of association, 6r otlicr instrument of incorporation, 
is void, even if it is assented to or ratified by every member of the corpora- 
tion or company/^ 

An agreement which is not in the form prescribed by Section 1 75 (3) of 
the Government of India Act, 1935, is unenforceable in law with the neces- 
sary of^nsequences that under the provisions of Section 2 (g) of the Contract 
Act it is also void.® For the statutory requirements under the Constitution 
of India, see under Section 1 1, post. 

A contract to enter into a contract is not a valid contract.* 

The assessce purchased Government securities and had agreed that the 
amount of interest on them would be paid to the Viceroy’s War Purposes 
Fund for the duration of the war. Tlie agreement was not legally enforce- 
able, and tlie amount of interest paid by the asscssee to the Fund was there- 
fore taxable in his hands.® 

When there is a disability as regards an alienation by way of gift in the 
case of a coparcener, much more so is the disal)ility in the case of a manag- 
ing member, because the managing member holds a representative capacity. 
If an individual member, that is, a coparcener cannot make a valid gift in 
respect of his undivided interest in the cooparccnery property, a managing 
member would not be able to make a valid gift in respect, of the family 
property. However, a manager of a joint Hindu family may make a gift of 
a small portion of the family property. In three cases only the gift of a 
portion of the family property will be valid, that is, during the season of 
distress, for the sake of the family, and especially for pious purposes. If the 
deed of gift is invalid, it makes no difference whether the challenge 
proceeds from a member of the family or from a stranger.* 

If the terms of an agreement are so vague or indefinite that the intention 
of the parties cannot* be ascertained with reasonable certainty, there is no 
enforceable agreement, unless the uncertain part of the agreement can be 
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separated from the substantial part thereof. A distinction must be drawit, 
jtietween a term which has yet to be agreed between the parties and a term 
which is part of a concluded contract but which in fact is meaningless or so 
ambiguous that no definite meaning can be giveh to it. In the former case 
no contract has yet come into existence ^ in the latter the term may be ignored} 
leaving the contract as a whole intact.* A void contract has no contractual 
effect, but the facts may, if it is an illegal contract, give rise to penal conse- 
quences. Unless a contract is penalised by statute, the parties to an illegal 
contract are not liable to punishment.* 

For void agreement see Sections 23-30, post. 

Section 2 (h) : Contract 

I A contract is a deliberate engagement between competent parties, upon a 
f legal consideration, to do or to abstain from doing some act.® It is an agree- 
ment between competent parties, to do or abstain from doitjg some act. 
According to Section 2 (h) of the Indian Contract Act, a contract is an 
agreement enforceable by law. The enforceability of an agreement depends 
on various factors. A number of Sections of the Indian Contract Act goverh 
the aspect of enforceability of an agreement. 

Every contract is founded upon the mutual agreement of the parlies; the 
other essentials are legality, capacity (depending on age, mental ability, 
etc.), a mutual identity of consent (consensus ad irfm), at^ form. When an 
agreerfienTIslitalwl either'iwbally or in writing, it" irusually called an express 
contract; when tlic agreement is a matter of infcrehcc and deduction it is 
called an implied contract. 

Contracts are classified in English text-books in various ways.* 

As to their form, they are divided into (1) contracts of record, <.g., a 
recognizance ; (2) contracts under seal, otherwise called ‘specialty contracts’; 
(3) simple contracts, which may be either in writing or by parol, or may 
arise by implication of law from the acts of the panics. All simple contracts 
require a consideration to support them. 

Contracts are also distinguished into executed and executory : executed, 
where nothing remains to be done by either party, and where the transac- 
tion is completed at the moment that the arrangement is made; as where an 
article is sold and delivered, and payment for it is made on the spot. A 
contract is also said to be executed when one of the parties has wholly 
performed his part but the other has not so done. A contract^ is called exe- 
cutory where some future act is to be done ; as where an agreement is made 
to build a house in six months, or to do an act on or before some future day. 


I J^uoIene,Ud. v. Simmads. [l‘J53J 1 Q.B. 543 C.A, : UilSSJ- 1 All E.R. 822 
Gobindv.Bagd,A.l.V.. 1950 Patna Ub iSemmll (C.) W Nepkm, Ltd. v. H.V.wd^.G. 
OasUM 1 19411 A.C. 251 : 110 L.J. K.B. 197. 

2, ’ A.-ti. o/Qimmonwiidth of Australia v.' Adelaide Steamship Co., Ltd., [19131 A.G. 781. 

3, WUson V. Bury, 5 Q,,B.D. 518. 

4, Wtorton : Lexiconj 14t^i cd., 248, » 
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or to lend money upon a certain interest payable at a future time. An 
executory contract is thus one wherein something is yet to be done under it by 
both the parties. 

Contracts ar6, again, classified into entire and severable ; an entire con- 
tract is one the consideration of which is entire on both sides. The entire 
fulfilment of the promise by either is a condition to the fulfilment of any 
part of the promise by the other. Whenever, therefore, there is a contract 
to pay a gross sum for a certain and de^nite consideration, the contract is 
entire. ‘If a man engages to carry a box of cigars from London to Birmin- 
gham, it is an entire contract, and he cannot throw the cigars out of the 
carriage half-way there, and ask for half the money; or if a shoemaker 
agrees to make a pair of shoes, he cannot offer you one shoe, and ask you 
to pay one half the price.’ 

A severable contract, on the other hand, is one the consideration of which 
is, by its terms, susceptible of apportionment on either side, so as to corres- 
pond to the unascertained consideration on the other side, as a contract to 
pay a person the worth of his services so long as he will do certain work; or 
to give a certain price for every bushel of so much corn as corresponds to a 
sample. 

When the party to whom an engagement is made makes no express 
agreement on his part, the contract is called unilateral even in cases where 
the civil law attached certain obligations to his acceptance. A loan of 
money and a loan for use were of tliis kind.^ 

A conlracl is an agreement made between two or more persons and is cons- 
tituted by the acceptance of one party of a proposal made to him by the 
other party to do or to abstain from doing some act. Thus there must be 
at least two parties to a contract in the respectiyi5--position of promisor and 
promisee. In the eye of the law, the same person camiot be both promisor 
and promisee in relation to one and the same transaction. There can be no 
partnership between the same individual acting on the one hand as the 
guardian of the minor and on the other as a partner in his or her individual 
capacity.® Similarly, a partner cannot be an employee of the firm. Since 
a contract can only be bilateral and the same party cannot be a party on 
both sides, there can hardly be a contract between A on the one side and A 
and B on the other, 'particularly a ijontract of employment.® There may 
however be circumstances justifying the Court to hold a different view. 
Thus, where an agreement is made between A on the one side and A himself 
and another person or other persons on the other, the Court may reasonably 
take the view as if it was made between A and that other person or those 
other persons only. ^ In /?ye? v. [1962] 2 W.L.R. 361 H.L., it has been 


1. Wharton 1 LdwLcxicon^ 14th cd., 1953, 1025. 

2. Meenakshi v, Suhramanian, A.I.R. 1957 Mad. 8. 

3. Magftus V. Commissioner of Income-Tax » A.I.R. 1958 Bom. 467. 

4. Bonsor v# Musicians* UnioKf [1954] 1 All E.R. 822 C.A* 
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aaid that Scctioh 73 (3) of th^ English Law of Property Act, 1925, does nol 
enable a person to grant himself a lease of land of which he is the owner. 
Lord RadclifFe said that nothing in the said Act made it possible for a man 
to enforce contractual obligations against himself. He however did not feel 
sure that the same result would necessarily be reached in the case of two 
persons seeking to demise to themselves by deed, for Section 72 (3) of the 
Act would be able to pass a legal interest by demise and it might be possible 
to express the required contractual obligations in the form of joint and 
several covenants, so that each single person convenanted separately with 
himself and the other. 

The parties to an agreement must be definite persons ascertained and 
existing at the time when it is made. The parties however need not be 
known to each other at the time when the agreement is made. It is not 
necessary to utter the actual name unless the personality is an essential part 
of the contract. 1 

Voluntary covenants a unilateral character do not themselves render 
a deed a deed of contract.® 

.^^'An offer, to be capable of acceptance, must involve a definite promise by 
the offeror that he will bind himself if the exact terms specified by him are 
accepted.*^ 'Fhere can be no extract unless the parties have so expressed 
themselves that their meayniutg^n be ascertained with reasonable certainty. 
Although the Court will not be to find lack of certainty, it cannot infer the 

existence of an agreement from vague and indefiniie language. Where, how- 
ever, there is evidence that the parties have acted upon the faith of a written 
document, the Court will prefer to assume, especially in a commercial tran- 
saction conducted against the background of special and familiar usage, that 
the document" embodies a definite intention to be bound. ^ 

Section 92 of the Indian Evidence Act, 1872, e xcludes oral evidence to 
vary the terms of the written contract. It has no reference to the question 
whether the parties had agreed to contract on the terms set forth in the 
document. Section 91 also excludes oral evidence as to the terms of a 
written contract. Oral evidence is admissible therefore to show that a 
document cx ecu fSl by a person was never intendecf to operate as an -agrec- 
nient, but was brought into existence solely for the purpose of creating 
evidence about sonie other matter. There is nothing in either of the said 
Sections to exclude oral evidence in such a case to show that there was no 
agreement between the parties and therefore no contract.® 


1. Gostho Behari v. Surs* Estates, Lid., A.l.R. 1960 Cal. 752. ' 
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370 ; 25 LJ. CL-B. 277 ; Motlayappan v. Palani Gomdan, 38 Mad. 226 : 23 MX J. 290 ; 20 I.G. 
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Where a compromise peiition stated : “The following five gentlemen $hall 
decide (all matters) relating to our movable and immovable property and 
the said 20 bighas of land”, it was held that the terms of this clause were so 
vague that it could not amount to an enforceable agreement.^ An order for 
a new motor van stipulated : “ this order is given on the under- 

standing that the balance of purchase price can be had on hire-purchase 
terms over a period of two years’^* The clause as to hire-purchase terms 
was so vague that no precise meaning could be attributed to it, and, conse- 
quently, there was no enforceable contract betw^een the parlies.® 

A contract to enter into a contract is not a valid contract.® 

Whether a concluded contract has been made or not is a question of fact 
to be determined in each case by a consideration of all the relevant circum- 
stances and facts and cannot be concluded by the parties’ or the solicitors* 
description of the situation either as a contract or negotiation.^ Where parties 
acted to the knowledge of the proposer, upon the footing of a proposal made, 
the objection that the contract itself was inchoate or incomplete could not 
be maintained. After such actings locus poenitentiae or the power of resiling 
from an incomplete engagement or unaccepted olTer is barred by rei 
interventie which raises a personal exception which excludes the pica of locus 
poenitentiae 

Construction of contract. — The test for determining wJiether there was 
a binding contract between the parties is whether the parties are of one 
mind on all material terms of the contract at the time it is said to have been 
finalised between them and whether they intended that the matter was 
closed and concluded between them.^ The completion of* an agreement is a 
matter of fact.’ 'J’he terms, conditions, and the nature of a contract have to 
be ascertained from all tlie facts and circumstances of the case.® Where the 
essential terms of a bargain are agreed upon between the parties which how- 
ever it is intended to incorporate in a formal document to be later executed, 
the contract is a concluded one, even though no formal document has been 
executed But wlicrc it is a condition of the bargain itself that the agree- 
ment made between the parties is to be subject to a document being further 
drawn up, agreed to, and executed by the parties, there is no concluded 
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contract until the final agreement is executed.^ A contract in writing in 
India does not necessarily imply that the document must be signed by both 
the parties thereto.® 

In the construction of a written or printed document the intention of the 
parties is gathered as expressed by the words used. Where the language 
is imperfect and it is not impossible to know what the intention was, the 
circumstances witli reference to which the words were used should also be 
looked into. 

A contract must be construed as a whole and the intent of the parties 
must be ascertained from the document as a whole.* A contract which is 
intended to be binding may be enforceable even though certain terms have not 
been precisely agreed, if the nature of the terms can be ascertained by impli- 
cation. One cannot add to a contract an implied term inconsistent with or 
which contradicts the express terms of the contract.^ 

The word 'implied’ is applied to contracts implied by law as well as to 
contracts that may be called tacit contracts. A tacit contract is one where 
the proposal or the acceptance or both are signified not by words but by 
acts or conduct. Before there can be such a tacit or implied contract, the 
acts or the conduct relied upon must be of such a nature that they can only 
give rise to the inference that there must have been an implied offer and 
acceptance. If the acts or conduct are capable of being consistent with there 
being no offer or no acceptance, no tacit or implied contract can arise from 
suclx acts or such conduct.** 

The Court ought not to imply a term merely because it would be a reason- 
able term to include if the parties had thought about the matter, or because 
one party, if' he had thought about the matter, would not have made the 
contract unless the term was included ; it must he such a necessary term that 
l)orh parlies must have intended that it should be a term of the contract, and 
have only not expressed it because its necessity was so obvious that it was 
taken for granted.® Thus the doctrine can only be invoked to give business 
efficacy to the transaction as must have been intended. Where an obligation 
is not clearly intended as such, and must fail to take effect unless some 
obvious oversight is remedied, the doctrine may be properly applied. 
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A term may also be implied where it is so obvious that it goes without 
saying.^ As to further discussion on implied terms and implied promises, 
see under Implied terms, irffra, and Section 9, post. 

The normal course of business is to pay the earnest money when the 
contract is concluded. The receipt of an earnest money leads to the inference 
that the contract was concluded.® 

When the existence of a contract is to be found out from correspondence, 
the rule is that the entire bunch of correspondence that passed between the 
parties has to be looked into for determining whether there was a concluded 
contract. The rule has however no application in a case in which the con- 
tract has to be evidenced by a formal document in compliance with the 
provisions of common law or of a statute.® 

The inclination of a Court is in favour of validating rather than avoiding 
a contract, and when a law makes a contract void, the Court will strictly 
construe the provisions of that law.^ The terms of a document have to be 
read as a whole. Where, therefore, the terms of a settlement arc not 
separable and some of them which are the basic terms are found to be illegal, 
the settlement will be set aside as a whole. To set them aside partially will 
be to spell out a new agreement which would not be the agreement of the 
parties.® 

A contract may be either express or implied. An express contract can be 
proved by written or spoken words which constitute an agreement between 
the parties ; an implied contract, on the other hand, may be proved by cir- 
cumstantial evidence of an agreement. A contract may also be of a mixed 
character, that is, partly expressed in words and partly implied from acts of 
the parlies and circumstances.® 

If one party puts forward a printed form of words for signature by the 
other and it is afterwards found that those words arc inconsistent with the 
main object and intention of the transaction as disclosed by the terms 
specially agreed, then the Court will limit or reject the printed words so as 
to ensure that the main object of the transaction is achieved. Printed forms 
are not to be made a trap for the unwary, and this is so, even though words 
are typed and not printed. Where the terms in print intend something 
different from the manuscript, the intention expressed in the manuscript 
should prevail.’ 
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Where printed or typed forms are used and arc modified or amplified 
by written words or figures, the latter are dominant, and the printed or typed 
matter that is inconsistent with the written words can be rejected,^ This 
principle is applied in shipping cases.* It is not however confined to bills 
of lading and can thus apply to a receipt form typed on a cheque enclosed 
with ordinary commercial correspondence.® Thus, if the printed terms of 
a contract arc inconsistent with what has been written or typed in, the latter 
will prevail.* There can however be no hard and fast rule as \o this aspect 
of the construction of a contract. The efforts of the Court will be to discover 
the real contract of the parties from the printed as well as from the written 
words. Thus even in the case of an inconsistency between the printed and 
written provisions of a contract, the prim cannot always be discarded.® 

The subsequent conduct of a party is irrelevant for the purpose of 
construing the agreement : the construction must depend on the intention 
of the parties when it was made, which is to be ascertained from its terms, 
read in the light of the facts known to both parties when it was concluded.® 
A contract when made will not be affected by subsequent abortive negotia- 
tions, if any.’ 

The nature of a transaction is to be gathered from w'hal has passed 
prior to the contract the construction of which cannot be affected in con- 
templation of equity by what took place after it has once been entered into.® 
Where a party to a contract demands that the other party should fulfil a 
new condition, namely, execute a security bond along with the sale deed, 
which condition was not provided for in the agreement of sale, the new 
condition is unjust and amounts to a repudiation of the agreement of sale.® 

V^endee’s insistence on the form of warranty to be inserted in the sale- 
deed subsequent to the contract for sale cannot affect the contract. It might 
in a given case disentitle him to specific perfoimance. But that would 
depend upon whether his proposal regarding a foim of warranty to which 
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he was not entitled was a mere proposal regarding the form of the sale of 
w*as a refusal to perform without 

The rule of construction that a grant made to a man for an indefinite 
term ensures only for the life of the grantee and passes no interest to his 
heirs, does not apply in cases where the term can be definitely ascertained 
by reference to the interest which the grantor himself has in the property, 
and which the grant purports to convey.® 

Whether money advanced by a merchant is to be considered as a loan 
to be reimbursed by the owner or as part payment of the freight not depen- 
dent upon the determination of the voyage must depend upon the terms 
of the written instrument, upon the construction of which the question 
arises.® 

Where the question is what exactly were the terms and conditions of 
the contract of carriage by sea in a particular casr, reference to other bills 
of lading issued by the shipping company in connection with the same 
voyage cannot be made.^ 

When a contract of sale of goods has bv*cn embodied in a written deed, 
the previous offers and acceptances lose all importance and the only contract 
between the parties is the written contract. The previous offers and accep- 
tances are merely stages in the negotiatioas between the parties.® 

Where in the case of a contract there exists an apparent inconsistency 
according to the literal construction of the words used, and if by any other 
reasonably possible construction the apparent inconsistencies can be recon- 
ciled, that construction should be adopted. Consequently, where of the 
two portions of a clause which disclose the inconsistency, one is susceptible 
of a, possible construction different from its literal meaning, while the other 
is net : and if by applying the possible construction all inconsistency disappears, 
that construction must be adopted. The Court will not however speculate 
as to the reasons which may have dictated the employment of the language 
used in the contract.® 

Ill cases of contract when any matter cannot be brouglit within particular 
provisirms of the Indian Contract Aci without doing some violence to the 
language used therein or without leading to strange and absurd results, it is 
left to be dealt with on established English principles, not inconsistent with 
justice, equity and good conscience.’^ 

An oral contract is valid and enforceable ; but in such a case it is a 
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question of construction whether the execution of the further written contract 
is a condition or term of the bargain, or whether it is a mere expression of 
the desire of the parties as to the manner in which the transaction already 
agreed to will in fact go through.^ 

While construing a written contract, the Coxirt will be erring in approach- 
ing the question of what formed the subject-matter of the negotiations 
which preceded the written contract between the parties, without first 
settling to what extent the contract was so ambiguous as to justify resort to 
evidence as to the negotiations.^ 

If any documents or letters relied on as constituting a contract con- 
template the execution of a further contract between the parties, it is a 
question of construction whether the execution of the further contract is a 
condition or term of the bargain or whether it is a mere expression of the 
desire of the parties as to the manner in which the transaction already agreed 
to will in fact go through. In the former case there is no enforceable 
contract cither because the contract is unfulfilled or because the law does 
not recognise a contract to enter into a contract. In the latter case there 
is a binding contract and the reference to the fbrmal document may be 
ignored.® The conduct of the parties in acting upon the contract before the 
formal agreement was drawn up is an evidence of this fact. Where the 
parties had entered upon their duties in pursuance of a contract the execution 
of a formal document is not necessary for the completion of the contract.^ 

Negotiations opened between the parties for the sale of certain property. 
Some of the terms of sale were settled between the parties and the vendor 
afterwards sent the vendee to his solicitor for settling other terms, receiving 
the earnest money and drawing up a draft agreement and an engrossment 
on that draft. The further terms were settled, the earnest money was leceiyed 
by the solicitor and a rough draft of agreement was prepared. The agree- 
ment was engrossed in due course, but before it could be signed by the 
vendee, the vendor declined to proceed in the matter. In the circumstances 
it was held that the agreement arrived at between the parties at the first 
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4. Gujjar Mat v. G.G. of Ihdia, A.I.R. 1942 Pesh. 33 ; Nukam Chand v. Ram Bahadur, 
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interview only contemplated execution of the engrossed draft in solicitor’s 
office and was not a concluded agreement between the parties which could 
be enforced.^ 

Whetlier an agreement is a completed bargain or merely a provisional 
arrangement depends on the intention of the parties as deducible from the 
language used by the parties on the occasion when the negotiations lake a 
concrete shape. The fact of a subsequent agreement being prepared may 
be evidence that the previous negotiation did not amount to an agreement, 
but the mere fact that persons wish to have a formal agreement drawn up 
does not establish the proposition that they cannot be bound by a previous 
agreement. 2 Thus documents may upon their true construction constitute 
a binding contract for tlie sale and purchase of immovable property, enforce- 
able by specific performance, although they stipulate for a contract to be 
prepared by a Vakil, and that stipulation, together with others, is described 
in the documents as a condition.^ WJiether execution of further contract is 
a condition or a mere expression of desire is a question of couslructiori.^ A 
mere reference to the preparation of a formal document does not prevent a 
contract otherwise binding being complete. Equity holds people bound by 
a contract, which, though deficient in some requirements as to form, is never- 
theless an existing contract.® 

I fin the case of proposed sale or lease of an estate two persons agree 
to all the terms and say : “We will have the terms put into form,*’ then 
all (he terms being put into writing and agreed to, there is a contract. If 
two persons agree in writing that up to a certain point the terms shall be 
the terms of the contract, but that the minor terms shall be submitted to a 
solicitor, and shall be such as are approved of by him, then there is no con- 
tract, because all the terms have not been settled. Where you have a 
proposal or agreement made in writing expressed to be subject to a formal 
contract being prepared, it means what it says ; it is subject to and is depen- 
dent upon a formal contract being prepared. When it is not expressly stated 
to be subject to a formal contract it becomes a question of construction, 
whether the parties intended that the terms agreed on should merely be pul 
into form or whether they should be subject to a new agreement the terms 
of which are not expressed in detail.® 


1. .yv>«) Mofuml Co. Ltd. v. ShankerlaL (1941) Bom. 361 ; 43 Bom. L.R. 293 : A.I.R. 1941 
Bom. 247 : 196 1. C. 146, on appeal Shankerlal v. JVrw Mofusnl Co. Ltd.^ A.l.R, 1946 P.G. 97, 
for which see supra ; Roisdah v. Denny, [1921 J 1 Ch. 57 : 90 L.J. Ch. 204 : 124 L.T. 294 : 37 
T.L.R. 45 ; SiUam\. Viroosing, A.l.R. 1947 Sind 6, 
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Purchasers made an oifer by letter to a vendor to purchase his freehold 
property at a specified sum “subject to title and contract*’. Negotiations 
followed, and the purchasers alleged that all the material terms were subse* 
quently agreed to between the parties at an interview and by letters, and 
were embodied by the purchasers in a draft contract which the vendor 
returned unaltered with the words : “it seems to be all in order.” The 
vendor having refused to complete, the purchasers brought an action for 
specific performance of the contract contained in the draft. It was held 
that even assuming that all the terms of the agreement had been con- 
tained, settled one by one and embodied in the draft, the condition in the 
offer required that a written agreement made inter partes should be formally 
entered into, and in the absence of such a document there was no enforce- 
able contract.^ 

There was an agreement to purchase land “subject to a proper contract 
to be prepared by the vendor’s solicitors”. A proper contract was subse- 
quently prepared by the vendor’s solicitors, approved by the purchasers as 
well as executed by the vendor and tendered to the purchasers for execution. 
The purcliasers refused to sign. It was held that not only there was no 
contract but that the purchasers were entitled to recover the deposit.* 

An agreement “subfjecl to suitable agreements being arranged by 
solicitors” is in the same category as agreements “subject to contract”, “sub- 
ject to formal contract,” and “subject to proper contract”.* 

Where the completion of the contract was subject to the approval of 
(he purchaser’s solicitors, and tlie solicitors disapproved of the title, the 
contract could be rescinded by the purchaser.* When a vendor of immovable 
property desires to enforce a contract for sale with a condition that the title 
adduced should be to the satisfaction of the purchaser’s solicitors, he must 
prove either that the solicitors did approve of the title or that there was such 
a title tendered as made it unreasonable no* to approve of it,* 

As to further discussion on construction of contracts, sec heads : Intention 
to create legal relations, Contents of contract. Terms of contract, Import of express 
terms. Implied terms of contract, Condition and warranty. Limiting and excluding 
clauses, Unreasonable clauses in an agreement, infra. 

Intention to create legal relations. — An offer, to be capable of 
acceptance, must involve a definite promise by the offerer that he will bind 
himself if tlxe exact terms specified by him arc accepted.® There can be no 
contract unless the parties have so expressed themselves that their meaning 
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can be determined with reasonable certainty. Although the Cout^i will tiot 
be astute to Hnd lack of certainly, it cannot infer the existence of an agrees 
nicnl from vague and indefinite language. Where, however, there is evidence 
that the parties have acted upon the faith of a written document, the Court 
will prefer to assume, especially in a commercial transaction conducted against 
the background of special and familiar usage, that the document embodies 
a definite intention to be bound. ^ Section 92 of tlxe Indian Evidence Act, 
1872, excludes oral evidence to vary the terms of the written contract. It 
has no reference to the question whether the parties had agreed to contract 
on the terms set forth in the document. Section 91 also excludes oral evidence 
as to the terms of a written contract. Oral evidence is admissible tliercfore 
to show that a document executed by a person was never intended to operate 
as an agreement, but was brought into existence solely for the purpose of 
creating evidence about some other matter. I’here is nothing in either of 
the said two Sections to exclude oral evidence in sucli a case to show that 
there was no agreement between the parties and therefbre no contract.® 
Thus where R ofl'ers a reward of a golden necklace of a given quality and 
weight to anyone who will give him the whereabouts of S who is not trace- 
able, the supply of the necessary information to R by H with the knowledge 
of the offer will not result in a binding agreement between R and Ji if H 
had done the work without any intention to create a legal relation between 
himself and /?. That is to say, even though the supply of the information 
by H with the knowledge of tlic offer would be ordinarily treated, in the 
eye of the law, as tiic acceptance of the offer as well as the execution of the 
consideration on the part of H , the absence of the intention on the part of 
// to create any legal relation between himself and R would have resulted 
in the creation of no contract, that is, an agreement enforceable in law. 

Under the English common law, apart from exceptional cases, consi- 
deration is a sine qua non for the formation and enforceability of a binding 
agreement.'^ rhe aspect of consideration ordinarily embodies the aspect of 
the seriousness of the parties to the agreement in the matter of the creation 
of legal consequences ensuing from such an agreement. Social engagements, 
as distinct from commercial and legal, are presumed to be, in law, lacking 
in the contemplation, of the creation of legai consequences as between person 
and person. "I'o take an example. ‘‘Please, come to my house’*, says P to 
D, “and we shall go out for a walk together”. D came to the house of 
P, but P could not leave the house because of a more important engagement 
now appearing to his mind. D cannot sue P in damages for his not fulfilling 
the promise, the reason being that there had been no intention between D 
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And P to create any legal obligation by the engagement as made between 
them. In the circumstances, there was, in the eye of the law, no contract 
between them, though a consideration had moved from Z) to P in the former 
coming to the house of the latter.^ In the words of Lord Stowell, contracts 
must not be the sports of an idle hour, mere matters of pleasantry and 
badinage, never intended by the parties to have any serious effect whatever.* 
It is, however, sometimes difficult to distinguish a social engagement from a 
commercial or legal one. Suppose, for example, the said D and P agree to 
dine together at the Ashoka Hotel on the understanding that P will pay for 
tiie dinner, and on the return journey D will pay the taxicale fare for both. 
Now also suppose that F has performed his part of the affair, but D refuses 
to perform his. Will D l:)c held liable for damages in favour of P? Or, 
will the Court treat the whole affair as a mere social engagement, and the 
breach that has occurred as only a deviation from a mutual understanding ? 
A legalilarian may legitimately hold that when P performed his part of the 
engagement, D will be bound, legally speaking, to perform his. According 
to him, the engagement, which in its inception was a merely social one, may 
legitimately assume the garb of a contractual one when entering the domain 
of the law. Of necessity, therefore, in the absence of a clear indication to 
the effect that the parties in a given case did not intend to undertake any 
contractual, that is, legal, obligation by the engagement, the Court will judge 
it from the words or conduct of the parlies, that is, from the facts and 
circumstances of the case as to wlicther there had been any contractual 
i] icniion between them, fhe inference of a reasonable man, in the circums- 
tances, will be the inference of a court of law. The facts and circumstances 
alone will show whether the parlies in a given case intended to make a 
bargain which could be enforced in law. Thus in spite of an agreement 
having been made on the basis of a consideration no contractual or legal 
obligation may result therefrom when it appears to the Court that the parties 
did not intend that the agreement should be attended with legal conse- 
quences.* Life is not always law, after all. 

As noted before, where the parties to an engagement have expressly 
accepted the position that the incidents thereof will never be mooted in a 
court of law, the Court will not render its assistance to a party who has, in 
spite of the said unambiguous expression of intention, has changed his mind 
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and chosen to go to law for his grievance.^ It is thus possible for parties to 
come to an agreement by accepting a proposal though not establishing there- 
by any legal relation between them. The law will not choose to impose any 
legal obligation on them where they have chosen not to undertake any. This 
intention of the parties may be implied from the subject-matter of the 
agreement or it may also be expressed by the parties. Thus not only in 
social and family relations but even in business matters the parties may intend 
to rely on each other’s good faith and honour and to exclude all idea of 
settling disputes through (he medium of law. This exclusion of the ambit 
of the law does not however apply to a transaction which though originating 
from the original agreement can be construed as a new and independent 
obligation undertaken by the parties. An actual transaction when under- 
taken by the parties thus may give rist to the ordinary legal rights as a mere 
legal significance of the transaction undertaken though no party could be 
compelled under the original unenforceable agreement to undertake the said 
transaction.® 

In Coward v. Motor inswers Bureau^ [1962] I AllE.R. 531, 535 C.A., there 
was an arrangement whereby C. habitually transported a fellow-workman 
to their place of work on the pillion seat of his solo motor cycle. The evi- 
dence established, as a matter ol’ inference, that there was an arrangement 
whereby the passenger paid C. an unascertained weekly amount for trans- 
porting him to and from work. As neither party intended this arrangement 
to be a legally binding contractual relationship, the obligation was only a 
moral, and not a legal or contractual, obligation. 

An arrangement between husband and wife may be a purely domestic 
arrangement not intended to create legal relationships and such an arrange- 
ment gives rise to no rights in favour of cither of the parties, inter se,^ It is 
open to a party to show that a document simply executed but not carried 
into effect is a bciiami and colourable document, and to recover possession 
of property against the party claiming under such document.^ 

The view of some jurists® that the common law does not require any 
positive intention to create a legal obligation as an element of contract 
should not be found acceptable in India. According to them, a deliberate 
promise seriously made can be enforced irrespective of the promisor’s views 
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regarding his legal liability; and to such jurists there seems no reason why 
merely social engagements should not create a contract if the requisites for 
the formation of a contract exist. 

It will be submitted that the term “seriously” is vague, and moreover, the 
promisee may have taken a given social engagement seriously whereas the pro- 
misor may not have taken it so. In the circumstances, consistently with 
the majority of English precedents, it should be given to the Court to pro- 
nounce, in a case of dispute, as to whether a social engagement had reached 
the stage of a binding contractual obligation. To take two examples. A 
stands a party to his friend B, on the Christmas eve. £ volunteers, by way of 
return, a similar party on the New-Year’s Day. B however fails. No 
damage will lie against B, in favour of A. Indian and Pakistan embassies 
in London mutually agree to celebrate Independence Day by giving a party 
to the foreign diplomats in London, India having agreed to pay for the 
food and Pakistan for the drinks. India and Pakistan manage the show but 
India pays also for the drinks in order to accommodate Pakistan. India 
can recover for the bill for the drinks from Pakistan.^ 

A perusal of article 21 of Samuel Williston, A Treatise on the Law of Contracts^ 
3rd ed., 1957, vol. I, pages 37-44, will show that Williston for his views was 
depending upon American decisions and not English. In fact, for all practi- 
cal purposes, there is likely to be no conflict between the view taken by the 
present text and that held by Williston. 

Parties to an informal transaction frequently do not think of legal obliga- 
tions. The Court will however, in fit cases, fasten such obligations on the 
promisor even though the engagement looked prima facie like only a purely 
social engagement. To quote Williston, op. cit.^ page 43, even where one 
party makes it clear to the other that he is unwilling to enter into a contract, 
the law may nevertheless impose one upon him where his conduct would be 
tortious except upoit the assumption that lie assented to an offer. And to 
cite Raphael Tuck, Canadian Bar Review, vol. xxi, 1943, page 124, a contract 
will be formed irrespective of the views of the parties regarding their legal 
liability even though it be the most informal transaction without a thought 
on either side of legal obligations. 

To conclude, on the part of the present author, there is one golden rule 
which is of very general application, namely, that the law does not impute 
intention to enter into legal relationships where the circumstances and the 
conduct of the parties negative any intention of the kind.* 

Onus. — The onus oT establishing that the agreement was not intended to 
create legal relations is heavy on the party setting up that defence.* 
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Contents of contract.— An agreement may be made wholly by word of 
mouth or wholly in writing or partly by word of mouth and partly in 
wilting.^ A statement made by one party to the other becomes part of their 
contract if such is their intention as inferred from all the circumstances of 
the case. If no such intention can be inferred, the statement remains outside 
the contract and, in the absence of fraud, no action for damages will lie 
upon it; though it may afford grounds for equitable relief,* Where an 
agreement has been made wholly by word of mouth, in a case of dispute as 
to the scope of the agreement, the Court has to rely on the evidence adduced 
by the parties concerned. The statements appearing to the Court as having 
been made by the parties will determine the contents of an agreement as 
made by word of mouth. It will thus be primarily a question of evidence. 
Where the agreement has been made wholly in writing, the Court will inter- 
pret, according to the accepted rules of construction, the meaning of the 
expressions used. When an agreement has been made wholly in the form of 
writing or wholly in a written and more formal form, parol evidence cannot 
be admitted to add to, vary or contradict the terms of the agreement thus 
made.® But to exclude parol evidence, the party seeking its exclusion has to 
prove that the agreement coiiceriied was fully embodied in the written or 
written and formal form and not merely partially incorporated therein. 
Where an agreement has been made partly by word of mouth and partly in 
writing, the Court has to take evidence in order to discover the statements 
made as well as to comtruc the expressions used in writing according to the 
usual rules of interpretation. Where an agreement prima facie appears to 
the Court to have been fully made in writing it will lequire a strict proof 
of oral and collateral undertakings, when alleged in order to allow them to 
affect the import of the agreement as embodied in writing.^ Where the 
document embodies only a part of the transaction, and the nature and 
incidents of the transaction have to be gathered in their entirety from the 
expressions used in the document as well as from the statements orally made 
as between the parties tlie parol evidence of the statements orally made will 
be considered admissible by the Court.® By such admission the Court is not 
allowing an agreement as embodied in wriiing to be altered at the pleasure 
of a party but only establishing and enforcing the contract in its entirety, 
A part of the contract’is in the eye of the law not the contract sought to be 
entered into. Oral undertakings while forming a part of the agreement 
Isought to be made arc thus as good a component part thercol' as the terms 
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incorporated in writing.^ Thus a bill of lading, though ordinarily evidence 
ing a complete contract between the shipper and shipowner, may not be in a 
given case exhaustive of the terms and conditions arrived at between the 
parties. Where it is not so exhaustive, it will not be treated as tlic exclusive 
evidence of the contract made, evidence of other terms orally made being 
admissible in addition.* 

Where the existence of a contract is to be found out from correspondence, 
the rule is that the entire bunch of correspondence, that passed between the 
parlies, has to be looked into for determining whether there was a concluded 
contract. The rule has no application in a case in which the contract has 
to be evidenced by a formal document in compliance with Article 299 of the 
Indian Constitution.® A change will require a fresh compliance. 

When a contract has been concluded, a stipulation that the agreenieut 
shall be drawn up in a formal document by itself docs not mean that the 
contract has not been concluded. It will be a matter of construction in each 
case whether the contract had been concluded in order to be binding.^ 

A receipt read somewhat like this: “Received this day Rs. 10,000 as 
earnest nuincy out of Rs. 62,000 for the contract of sale of land .... from 
A' through ^ and executed a receipt. It is further declared that the sale- 
deed would be expected withiti 3 months and in default the contract would 
be deemed cancelled, .sd. . ” The vendor contended that though some 
of the terms were settled, tlie term relating to the inflation of price in 
the sale-deed in order to prevent pre-emption was not settled and hence there 
was no concluded contract ; it was held that the document was a record of 
terms of a validly concluded contract for sale between the panics and the 
fact that it was described and called as receipt was immaterial.® 

A contract binds the parlies to it and their representatives irrespective of 
any change in the circumstances. Tiie Court’s power to interfere with con- 
tracts is limited to such cases as fraud, undue influence, or mistake, and 
relief against penalty and forfeiture. The Court has no jurisdiction to 
interfere with a valid contract which was perfectly fair when it was made. 
The circumstances which are relevant for determining the fairness or unfair- 
ness of a contract are those which existed at the time the contract was made.® 
This general rule as to the binding nature of a validly made agreement is 
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however subject to the doctrines of public policy of the law, statutory and 
common law prohibition, and frustration. 

Terms of contract. — Any statement made by word of mouth at or 
about the time of forming an agreement or embodied in writing simulta- 
neously with the close of the transaction or at an earlier moment is not 
necessarily, in the eye of the law, a term of the contract. Where such a 
statement is a term of the contract, it creates a contractual obligation on 
the parties. Where it is a mere representation and has not been made 
fraudulently, it forms no part of the terms of the contract and, therefore, 
creates no obligation. In every case of dispute, it will be for the Court 
to decide as to whether a statement made has been made a part of the 
bargain or a mere representation.^ Where there is nothing which can be 
taken as evidence of an intention on the part of either or both of the 
parties that there should be a contractual liability in respect of the accuracy 
of the statement, it will be deemed, in law, as a representation and nothing 
more.® Where a statement is relied on and is made the basis or a part of 
the contract, it will be distinguished from a mere statemeni of representa- 
tion and be given an obligatory force. This rule applies also to cases 
where an agreement has been made partly by word of mouth and partly in 
writing.® 

Where there is the common intention of both the parties that a particular 
statement, assertion, assurance, or representation should or should not be 
a term or basis of the contract, there is obviously no difficulty. Where, 
however, one parly asserts that a given statement was understood and 
accepted by him as a part of the contract but the other party was not 
either aware of any such statement or a.ssertion at all having been made 
or of such an acceptance or understanding on the part of the former, the 
problem is one where the judges have differed in their pronouncements. 
Take, for example, the case of a railway or bus ticket. Some of the 
earlier authorities held that when a passenger took a ticket with conditions 
printed on it, he was presumed in law to note the contents of the said 
conditions, and was, therefore, bound by them.* In Henderson v. Stevenson 
however, it was observed in the House of Lords that any such technical 
rule was not advisable. According to their Lordships, the question was 
one of common sense. The effect of the rules, subject to which a ticket 
has been issued, for example, would have to be judged in the light of the 
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surrounding circumstances. The value as well as the nature of the contract 
would thus determine the effect of the assertions, statements, or declarations 
claimed to have been treated by one party as a part of the terms of the 
contract in question.^ It has also been sometimes observed that the 
sufficiency or otherwise of the notice given of the conditions sought to be 
made a part of the contract will depend also on the class of persons sought 
to be bound thereby.® Where, again, a contract contains the signature 
of the parties, the English Courts were in some cases inclined to presume 
that the party signing the agreement must have gone through the document 
and had understood the contents thereof. When the defendant’s signature 
had been proved, in the absence of fraud, it was wholly immaterial that 
he had not read the agr:*ement and did not know its contents.® In the 
absence of fraud or misleading statements the parties to a contract were 
presumed lo have gone through the terms and conditions of the contract 
before putting their signature thereto.^ This presumption working to the 
prejudice of one of the parties has, again, been subjected to the nature, 
value, and form of the contract concerned. The holder of a ticket, for 
example, is not expected to go through the terms and conditions subject to 
which the ticket may have been issued, and will not, therefore, be presurped 
in law consciously lo have been a party thereto.® It will accordingly be 
treated as a question of fact in each case as to whether the party sought 
to be bound by the terms and conditions of the ticket had gone through 
them and understood and accepted them as binding upon him. Thus 
when a ticket or a document was purported by one of the parties to be 
one of the bases of the conJraclual obligations sought to be enforced, the 
Court will require that in order to enable a party to rely on the said 
bases he must have sufficiently ^^roughl them to the notice of the other 
party who is sought to be bound ly them and that must be done before 
the completion of the contract in question ® 

As it has been said by Lord Devlin in McCutcheoti v. David MacBraym, 
Ltd.^ [1964] 1 All E, R. 430 H. L., previous dealings arc relevant only 
if they prove knowledge of the terms, actual and not constructive, and 
assent to them. 

In cases in which a contract is alleged to be formed on the basis of a 
receipt, ticket or other unsigned document, the party seeking to enforce 
it will be required to prove that the other party had been aware or, 


1. Parhr v. South Ea:stefn Railway, (1877) 2 C.P.D. 416, 422. 

2. Parker v. South Eastern Railway, (1877) 2 C.P.D. 416; Marriott v. Teoward Bros,, [1909] 
2 K.B. 993. 

3. Parker v. South Eastern Railway (1877) 2 C.P.D. 416, 421. 

4. Watkins v. Rymill (1883) 10 Q.B.D. 178; V Estrange v. Graucob [1934] 2 K.B. 394. 

5. Richardson v. Roumtree, [1894] A.C. 217 : Marriott v. Teoward Bros., [1909] 2 K.B, 987 ; 

Hoodv. Anchor Line {Henderson Bros.) A.C, \ Chapelmv. Barry, [1940] 1 

K.B, $32 ; [1940] 1 All E.R. 356 ; Henson v, L,KE, Rly, Co, & Coote Of Warren, Ltd., [1946] 
1AUE.R.653. 

6. Olley y. MarfJborough Court, Ud,, [1949] 1 K.B. 532 ; [1949] 1 M £.^. 127. ^ 



190 


THE INDIAN CONTRACT ACT, 1872 


[S. 2(h) 


because of a sufficient notice, ought to have been aware» of the terms 
and conditions implied by such receipt, ticket or unsigned document. 
When, however, a document containing contractual terms has been 
signed, then in the absence of fraud or misrepresentation, the party 
signing it is bound and it will not be material whether he has read the 
document or not.^ 

Where the common law imposes a duty or liability on a party to the 
contract, the party thus bound, in order to limit his duty or liability or 
exonerate himself from the said duty or liability is required to insert in 
the document embodying the contract or communicate to the other party 
by word of mouth unambiguous terms limiting or excluding his responsibility 
that would be otherwise fastened on him. Thus if a common carrier 
wishes to limit his liability for lost articles and docs not make it quite 
clear that he is desiring to limit in respect of his liability for negligence, 
then the clause will be construed as extending only to his liability on grounds 
other than negligence. * 

When the parties to a contract subsequently subscribe themselves to the 
scheme of a committee of merchants, they will be bound by such a scheme 
and not by the terms of the original contract.® In Monro v. Taylor^ it was 
observfid that acts or commnications of the parties, after an agreement, 
may be evidence of facts existing at the time of the agreement material to 
its construction, but not to determine its meaning, 'I'he construction of a 
document of title or of a document which is the foundation of the rights 
of the parties necessarily raises a question of law ® The construction of a 
contract depends upon the terms thereof.*^ A company is competent to 
carry out its objects as specified in the Memorandum of Association and 
cannot travel beyond the objects. The Articles may explain the 
Memorandum but cannot extend its scope.^ The evidence of usage of 
trade applicable to the contract which the parties making it knew, or may 
be presumed to have known, is admissible for the purpose of importing 
terms into the contract respecting which the instrument itself is silent.® If 
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tht deed of lease contains a covenant of renewal without anything more, 
the presumption is that the lease would be renewed on the same terms 
and conditions and for the same period as the original lease,' According 
to the established commercial usage, if there is no variation or disparity 
in the bought and sold noies, the bought and sold notes issued by the 
brokers constitute the terms of the contract between the parties for whom 
the brokers act.* A contract will be construed strictly according to its 
terms.® 

Import of express terms. — Where an agreement has been made in 
writing the Court will gather the intention of the parties from the written 
expressions.^ If an action is brought on a written contract signed by the 
defendant, it is irrelevant, in the absence of fraud or misrepresentation, 
whether he has read it or not. If a party has signed a document contain- 
ing contractual terms, he is bound, in the absence of fraud or misrepresenta- 
tion, whether he has read it or not.® A passenger will be held to have 
purchased a ticket with notice of the conditions printed on the ticket and 
displayed on the board in the ticket office.® See also under Section 151, 
post. 

If a document expressing the terms of a contract is delivered to one of 
tlie parties but is neither signed nor read by him, it is a question of fact, 
to be decided upon the circumstances of each case, whether the party 
delivering the document has done what is reasonably sufficient to give 
notice of the terms to the deliveree.'^ 

If a party seeks to rely upon a document as expressing or giving notice 
of the terms of an agreement he must show that it is a material part of 
that agreement. It must have teen intended as a contractual document 
and not as a mere receipt or acknowledgment of payment.® 

The context of the subject-matter, time, place and circumstances are 
sometimes accepted as modifying or dciermining the meaning of the 
expressions used. The custom of the trade or locality may also have the 
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same effect.^ The sense of justice may also in given cases persuade the 
Court to iiiuurprel an agreement in a way other than literal. 

Where the language of the contract is capable of a literal and wide, 
but also of a less literal and more restricted, meaning, all relevant 
surrounding circumstances can be taken into account in deciding whether 
the literal or a more limited meaning should be ascribed to it.^ 

Subject to any special provisions made under a statute, it is open to the 
parties to a transaction to contract themselves out of the provisions of a 
statute. It must however be clearly and satisfactorily established not only 
that the parlies did intend that their liability should be different from that 
created by the statute, but also that the terms of the covenants expressly 
so provide without the possibility of any doubt.* Apart from the 
statutory provisions disabling the parties to contract themselves out of the 
provisions of a statute, the Court as a matter of public policy may not 
allow the parties to contract themselves out of the provisions of a statute, 
or of the personal law of the parties. Thus, parties cannot, by agreement 
between themselves, alter their personal law or statute law such as the 
Civil Procedure Code.^ 


Implied terms of contract, — The terms of a contract arc not always 
fully set out in writing. Even where an agreement is reached partly in 
writing and partly by word of mouth, the writing and tlie expressions 
orally made may not embody all the obligations undertaken as between the 
parties. The background of the usage of the trade or localily may and 
does occasionally help the court in deciding as to the nature or incidents 
of the engagement undertaken. Thus in commercial transactions extrinsic 
evidence of custom and usage is admWible to annex incidents to written 
contracts in matters with respect to which they are silent. In other 
transactions as well, established usages, where any, may well prevail. In 
such cases, the law presumes that the parties do not mean to express in 
writing the whole of the contract by which they intended to be bound, but 
to contract with reference to those known usages. Thus the customary 
obligations, attendant on an engagement, when not altered by the contract, 
arc deemed to be fastened on the parties. The usual practice thus may 
imply and impose on the parlies an obligation though not specified by the 
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written tcrms.^ The conduct of the parties coupled with a chitti may also 
be found sufficient to establish a contract to repay.* 

Section 35 of the (Indian) Sale of Goods Act, 1930, lays down that apart 
from any express contract, the seller of goods is not bound to deliver them 
until the buyer applies for delivery. This statutory obligation of the 
buyer to apply for delivery is subject to trade usage and custom to the 
contrary where such custom or usage is presumed to be an ingredient 
tacitly imported by the parlies into the contract. It is not necessary to 
establish in proving such tiade usage or custom antiquity, uniformity and 
notoriety.® See jfuggomohun v. Manickchund, (1859) 7 M.I.A. 263, 282. 

The Court may, moreover, supply a term in a contract if to do so is 
necessary in order to give ^‘business efficacy’* to the contract. Such an 
implication is based upon the presumed and common intention of the 
parties and is designed to repair their oversight. I'lie Court will, however, 
interfere in this way only if the oversight is obvious and if an obligation, 
clearly intended as such, must fail to take effect unless the term is supplied. 
Thus, the Court has sometimes, by way of interpretation, added terms by 
way of conditions or warranties, to a contract which terms were considered 
indispensable by the Court for the implementation of the intention of the 
parties. The law thus raises an implication from the presumed intention 
of the parlies, with the object of giving to the transaction such efficacy 
as both the parties must have intended that it should have. Where the 
p*^.nies arc dealing with each other on the assumption that the negotiations 
are to have some fruit but inadvertently saying nothing about a particular 
circumstance, the Court will draw such inferences as are reasonable from 
the very nature of the transaction.^ The law presumes that the parties 
to a contract impliedly agreed to do what was necessary for the fulfilment 
of the intention as evinced in the contract.® This implication in law is 
based on the idea of the minimum requirement. A term can only be 
implied if it is necessary in the business sense to give efficacy to the contract.® 
The term to be implied is thus something so obvious that it goes without 
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saying. The Court will not read a term into a contract unless, consideting 
the matter from the point of view of business efficacy, it is clear beyond a 
peradventure that both parties intended a given term to operate, although 
they did not include it in so many words.^ 

The nature of a particular engagement also has sometimes led the Courtis 
to presume the existence of an implied term the non-existence of which 
would seriously affect the implementation of the intention of the parties, 
A term of good faith and fidelity is implied in a contract of service.* The 
employer is likewise presumed to have undertaken to do all that is necessary 
for him to do in law.* Whether a party was entitled to a reasonable notice 
or his service was terminable at will is a matter of construction.^ 

In a contract of sale there is always a presumption of an implied term 
that if a man contracts to buy a thing, he ought not to have something 
else delivered to him.® A warranty of title can similarly be inferred in the 
usual cases of sale. There can be no sale at all of goods which the seller 
has no right to sell. The whole object of a sale is to transfer property 
from one person to another. If the buyer has not received any part of 
that which he contracted to receive, namely, the properly and right to 
possession, there has been a total failure of consideration.® A term will he 
implied in any contract for the hire of a ship or other particular chattel 
that it will be as fit for its purpose as reasonable care and skill can 
make it.’ Sec also under IVarr^infj^, infra. 

The extent of any obligation of fitness impliedly undertaken by an owner 
on the letting on hire or hire-purchase of a, specific chattel, such as a motor 
vehicle, depends on the contractual intention of the parties, which is to be 
ascertained from the provisions of the agreement and the relevant 
facts.® 

It spite of all these illustrations, it has to be admitted, however, that it is 
difficult to say how far and in what terms a presumption of an implied 
term will be held operative in a particular fact-situation. It can only 
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be said that a judge will hesitate to be liberal in the extension of the pre- 
sumption.^ 

Apart from the local or commercial usage and judicial interpretations, 
statutory provisions also sometimes impose upon the parties terms which 
have the same binding force as they would have had, had the parties 
thought fit to incorparate them in the contract they entered into. These 
statutory provisions may have varied consequences. To begin with 
English illustrations. By Section 8 of the English Hire-Purchase Act, 1938, 
various terms are statutorily implied in all contracts of hire-purchase to 
which the Act extends. Under Section 8 (1) of the Act said there arc an 
implied condition as to title, and implied warranties of quiet possession and 
freedom from incumbrances in favour of any third party.* The warranties 
and conditions thus set out will be implied notwithstanding any agree- 
ment to the contrary. In this respect, the parties are prevented from 
contracting out of the statutory provisions of the Act. Section 8, moreover, 
is not exhaustive of the protection that is accorded to a hirer. Any condi- 
tion or warranty that is implied in any hire-purchase agreement under any 
other enactment or rule of law is saved by Section 8 (4) of the Act. 
Except where the goods are second-hand and are stated to be such in the 
note or memorandum of the agreement made in pursuance of Section 2 
of tlie Act, the. law will attribute an implied condition of merchantable 
quality. Where the hirer expre.ssly or by implication makes known the 
particular purpose for which the goods arc required, there will be, under 
r action 8 (2) of the Act, an implied condition that the goods delivered shall 
be reasonably fit for such purpose. The owner is not entitled, under Section 
8 (3), to rely on any provision in an agreement excluding or modifying 
this condition of fitness unless he proves that before the agreement was made 
the provision was brought to the notice of the hirer and its effect made 
clear to him.* 

The English Sale of Goods Act, 1893, similarly, protects the interests of 
the buyer whose title or possession is disturbed. In a sale of goods there 
will also be, as seen above, an implied warranty that the goods are free from 
any charge or encumbrance in favour of any third party, not declared or 
known to the buyer before or at the time when the contract is made. These 
protections will not be implied if the circumstances of the contract 
are such as to show a different intention.* Wh^^re there is a contract for 
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the sale of goods by description, there is an implied condition that the 
goods will correspond with the description ; and if the sale be by sample, 
as well as by description, it is not sufficient that the bulk of the goods 
corresponds with ihc sample if the goods do not also correspond with the 
description.^ The condition will normally be implied where the buyer 
has not seen the goods and relies solely on the description given by the 
seller.* In Nicholson & Venn v. Smiths the buyers had seen the goods but 
proved that they still relied essentially on the description and that the 
discrepancy between the description given and reality was not apparent 
at the time. In the circumstances the sellers were held as having broken 
an implied condition. The English Sale of Goods Act, 1893, by Section 
14, also attributes implied conditions as to quality or fitness. Where the 
buyer, expressly or by implication, makes known to the seller the particular 
purpose^ for which the goods are required, so as to show that the buyer 
relics on the seller’s skill or judgment, and the goods are of a description 
which it is in the course of the seller’s business to supply (whether he be 
the manufacturer or not), there is an implied condition that the goods 
will be reasonably fit for such purpose, provided that in the case of a 
contract for the sale of a specified article under its patent or other trade 
name, there is, however, no implied condition as to its fitness for any 
particular purpose.^ 

In Richard Thorold Grant v. Australian Knitting Mills^ tlie plaintiff had 
bought some uudergarmerils at the shop of John Martin and CHo., Ltd. and 
these articles had been made by tlie Australian Knitting Mills, Ltd. The 
articles when worn by the plaintiff caused a skin disease, and their Lordships 
lield that the manufacturer of an article of clothing was under a legal duty 
to the ultimate purchaser or user of the article to take reasonable care that 
the article was free from any latent or hidden defect likely to cause injury 
to health; and this duty was not affected by the fact that the manufacturer 
sold the article to a retailer and the purchaser or user purchased it from the 
retailer. If the manufacturer does not take reasonable care and a purchaser 
suffers injury, the manufacturer is liable for negligence. It is a question of 
fact in each case whether the seller as a reasonable man must have known 
that reliance was placed on his skill or judgment. He will be taken to have 
this knowledge if a 'disclosure had been made of the special purpose for wMch 
the goods sold had been required.^ Moreover, the “mere fact that an article 
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sold is described in the contract by its trade name docs not necessarily make 
th.e sale a sale under a trade name. Whether it is so or not depends 
upon the circumstances .. where a buyer asks a seller for an article which 
will fulfil some particular purpose, and in answer to that request the seller 
sells him an article by a well-known trade name; . . there the proviso 

(in the Section 14(1) of the English Sale of Goods Act) — docs not apply 

. .Where the buyer says to the seller, ‘I have been recommended such and 
such an article’ — mentioning it by its trade name — ‘will it suit my particular 
purpose?’ naming the purpose, and thereupon the seller sells it without more; 
there again the proviso has no application. .. .Where the buyer says to 
the seller, ‘I have been recommended so and so’ — giving its trade name — as 
suitable for the particular purpose for which I want it. ‘Please sell it to me.* 
Ill that case the proviso would apply and lliat the implied condition of the 
tiling’s fitness for the purpose named would not arise.. the test of an 
article having been sold under its trade name within the meaning of the 
proviso is: Did the buyer specify it under its trade name in such a way as to 
indicate that he is satisfied, rightly or wrongly, that it will answer his pur- 
pose, and that he is not relying on the skill or Judgment of the seller, however 
great that skill or judgment may be?” 

Where the goods are bought by description from a seller who deals in 
goods of that description, (whether he be the manufacturer or not), tlicre is 
an implied condition that the goods shall be of merchantable quality; provided 
that if the buyer lias examined the goods, there is no implied condition as 
regards defects which such examinatiou ought to have revealed.^ 

Merchantable means that the goods are suitable for any purpose for which they 
arc normally used.^ I’hc requirement of merchantability must be satisfied 
even though an article is clearly sold under its patent or other trade name.® 
The implied conditions relating to quality or fitness as treated in Sec- 
tions 13 to 15 of the English Sale of Goods Act, 1893, operate as exceptions 
to tlie English common law rule caveat emptor (buyer take care), wliich i.s 
referred to in the opening words of Section 14 of the Act. In contracts of 
utmost good faith also the application of the rule of caveat emptor is restricted. 
Whether the sale is for a particular purpose, it is a sale by description or 
sample or by sample and by description, conditions relating to quality 
or fitness are implied by the Act. The liability of the contract- breaker 
exists irrespective of whether the breach of the condition or warranty is 
due to his negligence or other fault. Except in a few cases, as noted 
before, a party may contract out of the provisions of an Act. The 
Courts are, however, inclined, if possible, to construe terms and clauses 


1. See. 14r (2) Sale of Goods Act, 1893. ' 
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Ofummnd v. Van Ingm (1887) 12 App. Cas, 284 ; Section J5 of the English Sale of Goods Act, 
1893. 
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which will tend to preserve the implied liabilities,^ 

As it has been seen, a given document or a given set of statements may 
not necessarily constitute the whole contract. The total contract may thus 
consist in the terms as expressed by the parties plus the additional terms, if 
any, which the law holds to be included and less any terms used by the par- 
ties which the law holds to be excluded. An implied term is thu? a term of 
the total contract not expressed by the paries.* 

A court should not imply stipulations merely because they appear reason- 
able; they can be taken as implied when the Court is satisfied that they 
should necessarily have been intended by the parties when the contract was 
made.® When a loan is contracted it is an implied term of the agreement 
that the loan shall be repaid.^ A purchaser of immovable property is entitled 
to receive and the vendor is bound to give, a title free from reasonable 
doubt.^ Where there is an express term requiring the continuance of the 
principal subject-matter, or giving the plaintiQ'a right to a continuing benefit, 
the Court will not imply a condition that the plaintilF*s right in this respect 
shall cease on certain events not expressly provided for.* From the mere 
fact that a bill of exchange has been executed, it does not necessarily follow 
that the whole of the contract between the parties has been reduced to the form 
of a document so as to exclude oral evidence to prove the terms agreed upon.’ 
The giving of a negotiable security by a debtor to his creditor operates, 
prima facie, as a conditional payment only, and not as a satisfaction of the 
debt, unless the parties agree so to treat it. Such a conditional payment is 
liable to be defeated on non-payment of the negotiable instrument at 
maturity.* When a promissory note or any other instrument is given by the 
borrower to the lender in connection with the loan, cither at the lime when 
the loan is contracted or afterwards, the terms upon which it is given and 
taken are a question of fact and not of law.® 

Subject to ihe statutory provisions, where any, a term is to be implied in 
marine or fire policies that the assured should not recover from the insurer 
an amount greater than the loss which he had sustained; but if the assured 
recovered from a third parly a sum in excess of that loss the insurer’s rights 
were limited to recovering from the assured any sum paid by the insurer to 
the assured.^® See also Section 34 of the Marine Insurance Act, 1963. 
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* 

In the absence of a special agreement to the contrary, a proprietor of an 
estate or tenure had a right to make a general survey and measurement of 
the lands comprised in his estate under Section 37 of Bengal Rent Act, 
1869.1 

Condition and warranty. — The term condition in English common law 
of contract means either of two things. It is used to denote an event indc-* 
pendent of and external to the bargain undertaken. In this sense, it denotes 
an event by which an obligation is suspended or cancelled. It is also used 
to mean a term in the bargain which may be enforced at the instance of 
either of the parties. In this latter sense, condition is an essential term of the 
contract.® A condition being a term of a contract of an important character, 
when broken, it prima facie entitles the injured party to repudiate all further 
liability and also to recover damages.® From a wider point of view, however, 
the term ‘condition’ may be used to denote both the things without any 
fear of confusion. Even where a condition denotes an event by which an 
obligation is suspended or cancelled it may well be accepted as a term of the 
contract itself though the condition as such cannot be treated as an under- 
taking enforceable in law. 

Where (he parlies to an agreement have agreed to suspend an obligation 
or a right until the happening of a stated event, the said obligation or right 
is said to be subject to a condition precedent.'* I’hus, where the staled event 
has not happened llie parties will not be in a position to enforce the said 
obligation or right."* The parties may also agree that an existing obligation 
or right is to terminate on the happening of some stated event. In this 
latter ease, the obligation or light is said to be subject to a condition subse- 
quent.® 

When a party to a contract lias performed or is ready and willing to per- 
form, his obligations under that contract, he is entitled to the performance 
by the other contracting party of all the obligations whicii rest upon him. 
For the purpose of performance, however, tlirough the medium of the law, 
all the obligations undertaken in the course of an agreement arc not of, 
equal importance. Some of the obligations undertaken go so directly to the 
substance of the contract, or, in other words, arc so cssenial to its very 
nature, that their non-performance may fairly be considered by the other 
party as a substantial failure to perform the contract at all. On the other 
hand, there are other obligations which, though they must be pt:rformcd, arc 
not so vital that a failure to perform them goes to the substance of the con- 
tract. An obligation of the former class is generally known as a condition 
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and an obligaition of the latter class as a warranty.^ The term condition in 
the context means a vital or essential obligation forming a part of the con-,, 
tract itself as distinguished from the term condition, whether as a condition 
precedent or a condition subsequent, which seeks to suspend the creation oi 
emergence of an obligation or right at all or to extinguish an obligation or 
right after it has been created. Both a condition and a warranty may consist 
in an undertaking relating to the future or in the allegation of a fact. Where 
the given undertaking or allegation of a fact is so vital apropos the transac- 
tion as to affect the substance and foundation thereof it is the case of a con- 
dition. Where, on the other hand, the undertaking given or the fact alleged 
is of a subsidiary nature and not substantial, the case will be one of 
warranty.^ The breach of a condition in the sense of a vital term in a contract 
enables the party prejudiced to repudiate any further liability on his part 
and also to sue the party responsible for the breach for damages.® The 
breach of a warranty, on the otlier hand, docs not enable the party pre- 
judiced to repudiate all further liability on his part but only to recover 
damage.'i,* 

Where in an agreement for the sale of land the vendor is to deduce a 
marketable title free from all reasonable doubts, the agreement as to title 
has to be sufficiently complied with.*'* Where a contract was made for goods 
to be ordered from Europe, such a contract could not be fulfilled by offer of 
goods of same description not ordered out for the purchasers but bought by 
vendors in Bombay.® The question as to whether a particular dociuncnl is 
a mortgage by conditional sale or an out and out sale with a condition of 
repurchase depends on tfie facts and circumstances of each case.’ 

Warranty. — ‘Warranty’ means a guarantee or security. It is an agi ce- 
ment either accompanying a transfer of property, or collateral to the con- 
tract for such transfer, or to any other agreement or transaction, and in so 
far as it is a contract, a warranty does not differ from any other contractual 
promise. A warranty may be express or implied by law or statute, [mplied 
warranties have been said to underlie or to l^e the gist of actions for negligence 
or breach of duty arising out of the special relations between parties. As a 
general rule an express warranty, or a known usage, excludes any implica- 
tion of warranty in regard to tlie same subject-matter. But upon sale of 
goods if the express, warranty (which includes representation, such as 
‘sample’) has been superadded for the benefit of tlie buyer or is not incon- 
sistent with the implied warranty the latter is not excluded. 

The expression ‘warranty’ in the English Sale of Goods Act, 1893, Section 
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62(1), ‘as regards England and Northern Ireland means an agreement with 
reference to goods which are the subject of a contract of sale, but collateral 
to the main purpose of such a contract, the breach of which gives rise to a 
claim for damages, but not to a right to reject the goods and treat the con- 
tract as repudiated’; and ‘as regards Scotland’ it is provided by the same 
Section that a breach of warranty shall be deemed to be a failure to perform 
a material pari of the contract. 

The same Act docs not define a condition which, in contract, is a stipula- 
tion which goes to the root of the contract and the breach or non- 
performance of which absolves the promisee from his part of the contract 
and entitles him to repudiate it in toto. Whether a stipulation is a pondition 
or a warranty depends entirely on the construction of the contract. 

I’here is nothing, if the facts are present, to prevent the performance or 
fulfilment of a warranty in its strict sense of a collateral agreement from 
being at the same time a condition either of a transfer of property or of the 
entire contract. On the other hand, the person entitled to the benefit of a 
condition is at liberty to waive his right to repudiate upon condition broken 
and merely claim damages or compensation for breach of the collateral 
agreement. The right to repudiate may also be lost if the promisee has 
adopted the transaction, or the rights of the parties liave been so altered as 
to prevent a return to the status quo ante} The warranty under Section 55 
of the 'I ransfer of Property Act, 1882, can be contracted out by the 
necessary agreement as between the parties.*^ 

A warranty is a less important term of a contract. If broken, the injured 
party may sue for damages.^ A warranty^ is an express or implied state- 
ment of something which the party undertakes shall be part of a contract, 
and though part of the contract yet collateral to the express object of it. 
But in many of the cases, the circumstances of a party selling a particular 
thing by its proper description had been called a warranty and the breach of 
such a contract a breach of warranty, but it would be belter to distinguish 
such cases as a non-compliance with a contract which a party has engaged 
to fulfil ; as if a man offers to buy peas of another and he sends him beans, 
he docs not perform his contract ; but that it is not a warranty ; there is no 
warranty that he should .Sell peas ; the contract is to sell peas and if he sends 
him anything else in their stead it is non-performance of it.® 

The proper significance of the word ‘warranty’ in the law of England is an 
agreement which refers to tlie subject-matter of a contract, but not being an 
essential part of the contract cither intrinsically or by agreement, is collateral 
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to the main purpose of such a contract* Yet irrespective of this, the word 
came to be c^mployed in England where what was really meant was some- 
thing of a wider operation, a pure oondition*^ 

In essence warranty is contractual in its nature A statement which is not 
contractual cannot be converted into a cause of action by calling it a 
warranty.* An affirmation at the lime of sale is a warranty, provided it 
appears on evidence to have been so intended.® A parol affirmation that 
the drains of a house were in good condition was held to amount to a 
warranty, and was collateral to the written agreement for letting of the 
house, and could accordingly be relied on and given in evidence by the 
tenant. 

In the sale of goods, as seen above, “warranty” as regards England and 
Northern Ireland, means an agreement with reference to goods which are 
the subject of a contract of sale, but collateral to the main purposes of such 
contract, the breach of which gives rise to a claim for damages, but not to a 
right to reject the goods and treat the contract as repudiated : As regards 
Scotland, a breach of warranty shall be deemed to be a failure to perform a 
material part of the contract. Speaking generally, a sale of goods implies a 
warranty of title but not of quality, except as to title, where the circumstances 
negative the implication, or where as to quality, the implication arises when 
there is a stipulated quality or when the goods arc supplied for a specified 
purpose. 

Generally, there is no implied warranty or condition as to the quality or 
fitness for any particular purpose of goods supplied under a contract of 
sale.* But as it has been held in Lloyds & Scottish Finance Ltd, v. Modern Cars & 
Caravans {Kingston) Lid,, [1964] 2 All E. R. 732 Q,. B. D., there is an implied 
warranty that the buyer shall have and enjoy quiet possession of the goods 
and shall have them free from charge or encumbrance. 

An express warranty does not exclude an implied w'arranty that is not 
inconsistent with it. 

In the English Marine Insurance Act, 1906, Section 35 (3) as well as in 
some earlier English decisions “warranty” has been used while “condition’* 
would be the appropriate expression, according to the modern English use of 
these terms.® See also Section 35 (3) of the (Indian) Marine Insurance Act, 
1963, and Sections 35 to 43 of the same Act retaining the same anomaly. 
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In charter-parties and marine insurance, “warranted** or “warranty” is 
synonymous with “condition”^ strictly binding on the party making it. But 
a representaion, a statement not appearing on the face of the instrument 
itself, “need only be performed in substance**, and an error in a representa- 
tion docs not vitiate the policy if made without fraud and not false in a 
material point, or if the representation be substantially; though not literally, 
fulfilled.* Where the representation is fraudulent, it is actionable.* 

In a contract for work and materials there is a warranty that the materials 
used will be of good quality and reasonably fit for that purpose, unless the 
circumstances of the contract are such as to exclude any such warranty, 
unless the person doing the work is given express instructions as to where he 
is to get the materials.^ 

A warranty is a stipulation subsidiary to or collateral with a principal 
contract, a breach of which gives rise to a claim for damages but does not 
atfect the principal contract. Having regard to the rule caveat emplor and to 
the obligation of a purchaser to make inquiries for himself, it is difficult to 
establish a warranty in a contract for the sale of the land.* 

Ill a contract by builders or the owners of a building site for the sale of a 
house to be erected or in course of erection there is an implied warranty 
that the house will be properly built and fit for habitation.® 

Miss-statements in proposal forms to lead to insurance though innocent 
are warranties.’ 

Where a warranty regarding licences has to be implied in a contract for 
the sale of goods the warranty will generally be to use all reasonable diligence 
to obtain a licence, but each case must be decided according to its own cir- 
cumstances. The person whose duty it is to apply for a licence may cither 
warrant that he will get it, that is an absolute warranty, or he may warrant 
that he will use all due diligence in getting it. When nothing is said in the 
contract it is usually the latter class of warranty which is implied. Thus, 
when on the true construction of a contract and in the circumstances it 
appears that the sellers warranted absolutely that they would obtain an 
export licence, they will be liable in damages for a breach of the contract. 

The two expressions “condition” and “warranty” are now used in two 
distinct senses. In any modern exposition of the law of contract, “warranty” 
will not denote “condition”. In spite of this, it will be noted that the dis- 
tinction between condition and warranty may not be in many fact-situations 
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a workable proposition. Moreover, the injured party may elect, or in cer- 
tain circumstances, may be compelled, to treat a breach of condition as if it 
were a breach of warranty.^ 

A parly to a contract may exclude liability for all conditions or warran* 
tics, statutory or otherwise, if he uses precise and appropriate language.* 
A party to a contract for the sale of goods may exclude the statutory con- 
ditions and warranties, but he must use language precisely appropriate to 
his purpose.* Though a parly may thus, by using appropriate language in a 
contractual document, exclude or modify liability both for conditions and 
for warranties, he may not invoke such excluding or modifying words to 
excuse his failure lo perform an obligation which is the fundamental basis 
of the contract and the non-performance of which destroys the very purpose 
of the contract. Whether an obligation is of this nature depends upon the 
facts of tachcase.^ A ‘^warranty” was broken by shipping a quantity of 
steel in excess of the net registered tonnage.^ The seaworthiness, of which, 
in the absence of express stipulation, there is an implied warranty in every 
voyage policy, is a relative term depending on the nature of the ship as well 
as of the voyage insured.® 

It is open to the parties to a contract to make a particular stipulation a 
condition, but where, upon the true construction of the contract, it will 
appear that they have not done so, it would be unsound and misleading to 
conclude that, being a warranty, damages is a sufficient remedy. Tlie 
remedies open to an innocent parly for breach of a stipulation which is not 
a condition strictly so-called depend entirely upon the nature of the breach 
and its foreseeable consequences. Where the stipulation as to seaworthiness 
was not a condition in the strict sense, the question was whether the unsea- 
worihinoss found by the judge had gone so much lo the root of the contract 
that the charterers were entitled then and there lo treat the charter-party as 
at an eiid.'^ 

Even where there has been a breach of a warranty or condition, the 
purchaser may take delivery under Section 13 of the Sale of Goods Act, 
1930, and elect to treat it as a breach of warranty and claim a diminution 
or extinction of the price under Section 59 of the Sale of Goods Act. Where 
the buyer has set up the breach of warranty of quality in order to claim a 
diminution of price under Section 59 (1) (a), he is entitled to all damages 
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resulting as a natural and ordinary consequence of the breach of contract 
in supplying a damaged article or an article of an inferior quality than the 
one contracted for.^ 

The warranty which is implied in a contract for the sale of a house in 
course of construction, that the house when completed shall be fit for human 
habitation, extends to the foundations of the house below ground. 
The architect was liable in damages for breach of a warranty or of 
a collateral contract, notwithstanding the illegality affecting the main 
contract.^ 

A warranty that the house when completed, would befit for human habita- 
tion should not be implied when there was an express contract between the 
parties as to the way in which the building was to be completed and the pro- 
visions of the contract had been exactly complied with.® 

Oil September 23, 1954, the Syrian legislature, by decree, made certain 
provisions prohibiting trade with Israel, and as a result vessels which had 
called at Israeli ports were refused permission to anchor at Syrian ports, 
although such permission might be granted if ihcir owners offered sufficient 
guarantees to the authorities against non-repclition of infringements of the 
boycotting provisions. By a charter-party dated May 17, 1956, it was agreed 
that die S. S. Nizelti should ‘‘proceed to Lattakia (Syria) or so near as she 
may safely get'’ and load a full cargo of wheat and then “proceed to one 
or two ports in charterers’ option out of Philippe villc, Alger or Oran”. 
The sliip was stated to be “now trading and expected ready to load under 
this charter about May 24, 1956.” 

During February, 1955, the had discharged cargo at Haifa^ Israel. 

I’hereafter she passed through the Suez C4anal four times and on each 
occasion the master signed a declaration of future non-co-operation with 
Israel. At the date of the charterparty tlie shipowners knew that the 
Nizetti had called at Haifa and that the master liad made declarations of 
future non-co-operation with Israel, but the charterers neither knew nor 
ought to have known that. 

The Nizetti arrived at Lattakia under tlie charterparty on May 28, 1956, 
but was refused free pratique. On May 30, the rriaster made a declaration 
of non-i^o-operation with Israel, but was still refused permission to load. On 
June 2, the Syrian authorities prohibited the export of grain to Algeria as 
from June 3. On June 5, the sailed from Lattakia without having 

loaded. The charterers claimed damages alleging breach of the charter- 
party, their claim being for the loss of profit on the tran.saction to purchase 
grain for shipment to North Africa, and for the loss of the money which they 


1. Mangilal V, Shantibai A .LK. 195G Nagpur 221. Union of India v. Rallia /tan? A.LR. 
1963 S.G. 1685. 

2. Jennings v. Tavener [1955] 2 All E.R, 769. 

3. Lynch v. Thorne [1956] 1 All E.R* 744 C,A. ' . 
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any rule or condition found to be contrary to natural justice or to be unfair 
and unreasonable should be held to be invalid.' Against this inclination of 
some of the judges there has been the predominance of the judicial pronounce- 
ments upholding the implications of agreements voluntarily made however 
lenient they may be in their incidents in favour of one party and rigorous 
to the prejudice of the other.- In an all-embracing Welfare State as well as 
in a laissezfaire capitalism the former view will prove more helpful to the 
helpless citizens. See Limiting and excluding clauses, above. See also Protecting 
clauses under Section 73, post. 

Material alterations,^ — A material alteration in an instrument effects a 
new and second instrument. What is a material alteration is an issue of 
construction.^ An alteration will not be material if made before the comple- 
tion of the execution of the instrument in question. So long as an instrument 
is in the making {in fieri), the alteration, if any, is not material.^ The appoint- 
ment of a certain person as arbitrator is not complete until such person has 
accepted the reference and consented to act. Before such acceptance by the 
arbitrator the name of a co-arbitrator may he added as the instrument was 
in fieri. ^ A writing proposed to be executed as a deed may be altered by 
erasure or interlineation or in any other way before it is so executed; and 
any alteration so made before execution docs not affect the validity of the 
deed. Any allcration, erasure or interlineation appearing upon the face of 
the deed is presumed, in the absence of evidence to the contrary, to have 
been made before the execution of the deed. When a writing has been 
altered it is the practice to note in the attestation clause what alteration has 
been made, and this practice should always be followed.’ 

A material alteration is one which varies the rights, liabilities, or legal 

1. Thompson v. L. M. & S. Ry. Co., [19^01 1 K.B. 41, 53, 56 ; Parker v. S. E. Ry. Co., 
(1877) 2 C.P.l). 416, 428 ; Mukul x. LA. C„ A.l.R. 1962 Cal. 31 1 ; Sohan Singh v. State Bank uf 
India Lid.. A.f.R. 1964 Punj. 123. 

2. British Aloviploneivs Ltd. V. London and Dislricl Cinemas. Ltd.. [1951] 2 All li.R. 617, 
624 ; [1952] A. Cl. 166, 183 ; F.A. TamplinS. S. ('o. Ltd. v. Anglo-Mexican Petroleum Products 
Co. Ltd , [1916] 2 A.(l. 397, 404 ; Grand Trunk Rail Co. oj Canada v. Robinson. [1915] A.G. 740, 
747. 

3. As to stamp duties tor niatiuial alterations see author’s Indian Stamp Act, 1899, 2nd ed. 
1963, 138-44. 

4. Joharmal v. Cheltyar Finn. (1936) 14 Rang. 29; Subrahmania v. Krishna. (1900) 23 Mad. 
I’M ; Ramlagan v. Akleshwar, A.l.R. 1958 Pat. 211 \ Gogun v. Dhuronidhur, 7 Gal. 616; 
Anirudhan v. Thomco's Bank Ltd., A.l.R. 1963 S.C. 746. 

5. Webber v. Maddocks. (1811) 170 E.R. 1285 ; Maston v. Booth, (1816) 105 E.R. 1033 ; 
Kennetlay v. Nash, (1816) 171 E.R. .527 ; Downes v. Richardson, (1822) 106 E.R. 1337 ; Leykariff 
V, Ashford. (1827) 5 L.J. (O.S.) G.P, 90 ; 12 Moore G.P. 281 ; Hall v. ChandUss, (1827) 130 
E.R. 714 ; Sherrington v. Jermyn, (1828) 172 E.R. 462 ; Jones v. Jones, (1833) 149 E.R. 589 ; 
Spicer V. Burgess, (1834) 149 E.R. 1023 ; Wright v. Inshaw, (1842) 63 R.R. 848 ; Tarletonv. 
Shinglar, (1849) 137 E.R. 322 ; Shamdas v. Khimanmal, A.l.R. 1914 Sind 90 : 29 LC. 602 ; 
Halsbury : Laws of England, 3rd edn., vol. 1 1 (1955), para 604 ; Kameswararao v. HemalathoM’ 
marao, A.l.R. 1959 Andh. 596. 

6. Shamdas v. Khimanmal, A.l.R. 1914 Sind 90 : 29 I.C. 602. 

7. Hal»bury : Laws of England, 3rd edn,, vol. 1 1 (li955), S. 598, notes (*). 
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position of the parties ascertained by the deed in its original slate, or other- 
wise varies the legal effect of the instrument as originally expressed, or 
reduces to certainty some provision which was originally unascertained and 
as such void, or may otherwise prejudice the party bound by the deed as 
originally executed,^ The alteration may be inscribed on the face of the 
instrument as well as on the back of it.^ Any mateiial alteration in an 
instrument, even with the consent of the parties, vacates the original instru- 
ment and makes it a new instrument liable to fresh stamp duty unless the 
alteration was made before issue, or in order to correct a mistake, or to 
supply an omission and in furtherance of the original intention of the parties.® 
An alteration in an instrument made in good faith by one of the parties to it, 
without the knowledge of the other, to carry out the original intention of 
the parties does not vitiate the instrument.^ Introduction of a new term 
replaces the original contract.® See Surjii Sinsih v. Union of India , A.I.R, 1965 
Cal. 191. ' 

Alterations of time of payment or performance are generally considered as 
material all erations.® The law of limitation being a vital factor, alteration 
in the date of an instrument is also material.^ The alteration of the date of 
execution of a particular document is prima facie a material alteration. The 
onus will be on the person making the alteration to show that the alteration 
of the date in the particular circumstances was not material.® The date of a 
bond was altered from 1 1 September to 25 September. The fraud of 
alteration though not proved rendered the bond void and not receivable in 


1. Hatsbury : Laws of Emilandy 3rd edn., vol. 1 1 (H)55) para 599 ; Nathulal v. Gomti Kuar^ 
(1940) All. m : A.I.R. 1940 P.C. 160 : (1940) Kar. 287 : 190 I.C:. 135. 

2. Reed v. Deere, (1827) 7 B. & C. : 108 K.R. 720. 

3. Kershaw v. Cox, (1800) 170 E.R. 603 ; Cole v. Parkin, (1810) 104 E.R. 184 ; Clark v. 
Wackstock, (1816) 17 R.R. 667 ; Jacob v. Hart, (1817) 105 E.R. 1196 ; Brutl v. Picard. (1824) 
27 R.R. 727 ; Byron v. Thompson, (1839) 113 E.R. 324 ; Hartly v. Manson, (1842) 134 E.R. 
71 ; Hamelin v. hruck, (1847) 11.^) E.R. 1290 : 9 Q.B. 306 ; Barker v. Aston, (1858) 175 E.R. 
(.87 : Aldousv. Cornwell, (1868) 3 Q.B. 573 ; Bourdth v. Greenwood, (1871) 13 Eq. 181 : 25 L.T. 
782 : 22 W.R. 166 ; Sujfell v. Bank of England, (1882) 9 Q.B.D. 555 ; Earnest v. Loma Gold 
Mines, [1897] 1 Ch. 1 ; Sadgrovev. Biyden, [1907J 1 Ch. 318 ; Lakshmammal v. Narasimka, 38 
Mad. 746 : A.I.R. 1916 Mad. 284 : 21 I.C. , Ananda v. Ananda, ^ Cal. 154 : A.I.R. 
1917 Gal. 811 : 35 I.C. m \ Tribeni v. Sahu, A.I.R. 1919 Low. Bur. 45 ; In re Jajodia 
Cotton Mills, Ltd,, A.I.R. 1927 Cal. 612 : 103 I.C. 629 ; Pestonji ^ Co, v. Cox & Co,, (1928) 
.V2 Bom. 589 : A.I.R. 1928 P.C. 231 : 113 I.C. 124 ; Halsbury : Laws of England, 3rd rdn., 
vol. 11 (1955), para. 601 j Sivarama v. Thiruvadinatha, A.I.R. 1957 Trav. Go. 189. 

4. Ananda v. Ananda, 44 Gal 154 : A.I.R. 1917 Gal. 81 1 : 35 I.C. 182. 

5. Lachminarain v. Hoare, Miller iSf Co., (1914) 41 Gal. 35. 

6. Bowman v. Nichol, (1794) 101 E.R. 302 : Outhwaile v. hunt Ley, (1815) 171 E.R. 58 ; 
Bacon v. Simpson, (1837) 1.50 E.R. 1064 ; Christacharlu v. Kribasayya, (F.B.), (1886) 9 Mud. 
399 ; 10 I J. 409 ; Athar Janith Magith v. Krishnaswami, (1954) 1 MX.J, 451. 

7. Matter V. Milltr, {m\) 100 E.R. m2 ; Cardwell w. Mar/in, (1807) 107 E.R.'8e^ ; 
Bathe v. Taylor, (1812) 104 E.R. 1042 ; Gavindasami v. Kuppuiami, (1889) 12 Mad. 239 ; 
Namdev Jayram v. Swadeshi Vyapari Mandali, Ltd., A.I.R. 1926 Bom. 491 : 98 I.G. 721, Gomti 
V, Meghraj, A.I.R. 1933 All. 443. 

8. Nomdev Jayram v, Swadeshi Vyapari, A.I.R. 1926 Bom. 491 : 98 I.C, 72 L 
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evidence to prove the debt though the period of limitation as reckoned from 
11 September had not expired.^ In some particular case, however, the 
alteration of the dale of execution of a deed may not be^ material.* If time 
is extended on the acceptor asking for extension of time for payment and 
remarks made to that effect on the bill, the original bill is not thereby dis- 
charged and the remarks do not amount to a material alteration. Nor docs 
a second instrument chargeable with fresh stamp duty emerges therefrom.® 
Alterations of the sums payable* or of a rate of interest chargeable® are 
material. The nature of the instrument will determine whether alteration 
of place of payment will be material.® Alteration in statement of considera- 
tion may be material.’ Alteration in names of executants is material.® 
The alteration of the Christian names of one party was held not to avoid a 
deed.® Where a pltin tiff had fraudulently altered the terms of a mortgage 
prior to its registration, his suit was dismissed.^® Where an alteration gave 
a man a right of action which lie otherwise would not have, it was a material 
alteration. In suits for bond debts brought on the basis of altered docu- 
ments the plaintiT was not entitled to succeed. A material alteration 
destroyed the right of action on the dfjcumcnt.*^ A deed of mortgage will he 
invalid by reason of subsequent alterations made in it. 'flic admissiem in 
the deed may however be referred to for proving the original debt and the 
circumstances in which the original debt was contracted, and the plaintiff 
can recover upon the original consideration.^® The forged thumb>mark of 
one of the supposed executants, is a material alteration in a boticl affecting 
the integrity and identity thereof and renders it unenforceable.^* 
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Immalerial alterations do not affect a new and second document. The 
correction of a mere clerical error is no material alteration.^ Thus, the date 
of a deed may well be filled in after execution; for a deed takes effect from 
the date of execution; and is quite good, though it is undated. So, also the 
names of the occupiers of land conveyed may he inserted in a deed after its 
execution, where the properly assured was sufficiently ascertained without 
them.® It is thought, says Halsbury,® that where the description contained 
in the deed is such that it is essential to have the occupiers’ names in order 
to ascertain what is intended to be conveyed, the addition of such names, 
after execution would be a material alteration. It also appears that an 
alteration is not material which does not vary the legal cffccl of the deed in 
its original state, but merely expresses that which was implied by law in the 
deed as originally written,* or which carries out the intention of the parties 
already apparent on the face of the deed,^ provided that the alteration does 
not otherwise prejudice the party liable thereunder. An alteration made 
in a deed may be material as against some party or parties thereto but im- 
material as against the other or others;® and where such an alteration has 
been made in a deed, any agreement contained therein may he enforced 
against the party or parties as to whom the alteration is immaterial (if origi- 
nally lialde thereunder) in the same maimer as if the deed had remained 
unaltered.’ 

A material alteration may be effected in an instrument by or at the in- 
stance of the party or parties entitled thereunder or by or at the instance of 
the party or parties liable thereunder or bv a third party. This may be done 
voluntarily or innocently or even accidentally. Any change in an instrument, 
which causes it to speak a different language in legal effect, from that which 
it originally spoke, which changes the legal identity or cliaracter of the in- 
strument either in its terms, or the relation of the parties to it, is an altera- 
lion which will invalidate it against all parties not consenting to the altera- 
lion. It will be of no consequence whclJier the alteration would be bene- 
ficial or detrimental to the parly sought to be charged on the contract.® 
If an alteration (by erasure, interlineation, or otherwise) is made in a 
material part of a deed, after its execution, by or with the consent of any 
party thereto or person entitled thereunder, but without the consent of the 
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party or parties liable thereunder, the deed is thereby made void> The 
avoidance, however, is not ab initio, or so as to nullify any conveyancing 
effect which the deed has already had; but only operates as from the time of 
such alteration, and so as to prevent the person, who has made or authorised 
the alteration, and those claiming under him, from putting the deed in suit 
to enforce against any party bound thereby, who did not consent to the 
alteration, any obligation, covenant, or promise thereby undertaken or 
made. 2 The avoidance of the deed not being retrospective, the estate or 
interest in properly which had passed by the deed, is not revested or recon- 
veyecL The deed may, therefore, be put in evidence to prove that that 
estate or interest so passed, or for any other purpose than to maintain an 
action to enforce some agreement therein contained.^ Tl may be put in 
evidence to prove that before it was cancelled it operated as a conveyance 
of some estate or Interest in property If the alteration of the deed has been 
made with the necessary consent, the deed is not avoided thereby.* If such 
an alteration make it in effect a new and second instrument it must be re- 
stamped.^ Where, again, a deed is altered or defaced by, or by the directions 
of a person subject to some liability thereunder, without the consent of the 
person entitled thereunder, the latter may, nevertheless, enforce that liability 
against him.® If after the execution of a deed it is intentionally altered in 
some material part by a stranger (one who is neither a party ot entitled 
tliereundcr), that alteration has the same effect exactly, as against a person 
entitled under and having the custody of the deed, as an alteration made 
by that person himself, notwithstanding that the alteration was made without 
his consent.’^ This has been the law in order to require people to preserve 
documems in their custody at their own risk and peril. A person entitled 
under and in possession of a tleed ought to be precluded from asserling that 
an alteration made therein by a clerk, servant, or agent entrusted by him 
with the custody of the deed was made without his authority. The case, 
liowever, where a stranger, wrongfully and without the knowledge and 
against the will of the person entitled under and in possession of a deed, 
obtains access to and materially alters the deed appears to be different.® A 
material alteration made in a document by a stranger while it is in the posses- 
sion of a party cannot disentith* that party from relying upon it when the 

1. Downes v. Riihauhon, (1822) lOG E.R. 1337 ; Sttffel v. Bank of England, (1882) 9 
Q.B.D. :)5s5 : Joha^mal v. Behari La/, (1936) 14 Rang. 29 ; Halsbnry : Law^ of England, 3d 
edn., vol. 11 (1933), para. 599. 

2. Halsbury: Laws of England, 3d edn., vol. 11 (1955)^ para. 599. 

3. Mathu Lai v. Gomli Kurar, (1940) All. 625 : A.I.R. 1940 P.G. 160 : (1940) Kar. 287 : 
990 I.C, 135 ; Halsbury t Laws of England, 3d edn., vol. 1 1 (1955) paCi’agraphs 593, 599, 601. 

4. Downes v. Richardson, (1882) 106 E.R. 1337 ; Joharmal Beharilal v. Chettyar Firm, (1936) 
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alteration is made by the stranger fraudulently.^ The right of the holder of 
a promissory note to sue is not affected by a material alteration in the instru- 
ment when the alteration has been made by a stranger without the consent 
of the holder and thus has been no fraud or laches on the part of the holder.® 
Where, again, a person entitled under a deed has not any present right to 
keep it in his custody (as where he is entitled on the death of some other 
person enjoying some interest or right thereunder for life and so in posses- 
sion of the deed), a material alteration made without the former person’s 
consent while the deed is in the latter person's possession will not prevent 
the former from putting the deed in evidence to enforce his rights there- 
under.*^ The case of accidental alteration of a deed is different. As it has 
been observed in Halsbury’s Imzvs of En^fland* if a deed is obliterated 
(wholly or partially) or defaced, or the seal is detached or destroyed by 
accident, without the agency of some responsible human being intending so 
to alter it (as in the case of damage done by accidental fire, animals, a child, 
or a person of unsound mind), (his does not now avoid it or preclude its being 
given in evidence for any purpose; and if a deed is damaged in this manner 
so that its contents have become wholly or partially illegible, secondary 
evidence of what was written therein is admissible. It appears upon prin- 
ciple, Halsliury continues, that if damage of tlie kind mentioned is done to 
a rlccd by some liumaii being inadvertently and unintentionally, this will 
not at the present day, (equity being preferred to strict law), avoid the deed 
in any way or preclude its being put in evidence, even though the damage 
was done by the person entitled under and luiving the custody of the 
deed. 

Where the plaintiff sues on a defective hand-note, the hand-note failing, 
he is entitled, under Section 02, to sue on tin loan itself, but he cannot do 
so without amending the plaint.* 

An alteration to be material for the purpose of registration must affect 
the legal effect of the contract so as to make ii cease to be the same instru- 
ment.® A material alteration of a document by a party to it after its execu- 
tion without the consent of the other party renders it void. This rule does 
not apply to documents which are not the foundation of a plaintiff’s claim, 
but are merely evidence of a defendant’s pre-existing liability. Thus a 
written acknowledgement of his liability by a debtor which is intended 
merely to save the bar of limitation and not to give a right of action is not 
within the rule.’ Authorities discriminate between cases in which the altered 
document is the foundation of the claim and those in which it is only used 
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as cvidoucc.^ In an action on an at<esU;d instrument not required by law 
to be attested, the obligee, while the instrument was in his possession and 
custody, got another attesting signature added to it by a man who had not, 
in fact, witnessed the execution of it by the obligor. Held, that although the 
alteration did not vary the contract, it was material in the sense of stating a 
falsehood, either expressly or by ijnplication, by way of increasing the 
apparent evidence of its genuineness, and that the obligee could not sue upon 
it.® The fact that the signature of an attesting witness has been affixed to a 
bond after execution is not a material alteration and does not make the bond 
void.-* An alteration in order to be material must i)c cither something 
which appears to be attested by the signature or something which alters the 
character of the instrument. ‘ A material alteration in a bojid is, if fraudulently 
made, siiflicieiit to render the bond void.® Where, after a bondliad l)eeii execut- 
ed by the first defendant and delivered to the plaiutilf, the name of the second 
defendant was added as an executant without any authority from him and 
without the assent of the first defendant, the alteration vitiated the bond 
against llu! first defendant. I’lic plainliff was not entitled to succeed on the 
basis of the original consideration and to rely on the altered bond as proof 
of acknowledgement.*^ An alteration in a document which lias the elfect of 
enabling tlic payee to sue on the document in a court where he could not 
iiavc sued on it in its original form is a material alteration and as such 
destroys the right of action on the document.'^ If a written contract is 
materially altered by one party without the knowledge and consent ol’ the 
other, the former is not emit led to damages lor breach of contract, but is 
entitled to a repayment (h'tlie advance made by him.^ After the bond had 
come into the hands of die plaintiff, the name of defendant No. 1 had been 
added as that ol' an attesting witness, and this was a forgery. The plaintiff 
was not precluded from recovering by reason of tliis alteration in the bond 
sued on.** In Christachatlu v. Karibasajya (1B86) 9 Mad. 399, a full bench 
decision, where a material alteration viiicitcd the document, the plaiuiiff 
was not allowed to amend the plaint and recover according to the terms of 
the instrument as it was actually executed. C, under a power given to her 
by the will of her husband, sold certain land to It After the sale, certain 
forged ai testations were added to the will. 7^’s title could not be affected 
by the forgery.^** In Mougal Snt v. Shankar Sakai, (1903) 25 All. 580, a full 
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bench decision, a prior mortgage bond, when produced in Couri, was found 
to have been tampered with, and altered in a material particular, the extent 
of the share mortgaged having been increased. Held, that such alteration 
did not render the instrument void in to to so as to justify a Court in ignoring 
its existence and passing a decree in favour of the puisne mortgagee as the 
plaintiff for the sale of the property comprised in it without payment of the 
amount due under it, or any part of that amount. An interest in immovaV)le 
property having become vested by the operation of the mortgage bond, that 
instrument was admissible in evidence on behalf of the mortgagee to show 
the estate which passed under it. (Aikman, J., dissentiente) , Where the 
common intention of the parties was that a given bill should be treated as 
D. P. (i. e. docunicnis against acceptance), a material alteration made in 
Luiidon without the consent and contirmation of the defeudaiil made it 
iiiipossible for the plaintiff to recover. Even if a promissory note was a 
forgery, the plaintiffs would succeed if they could prove the loan by 
independent evidence. “ Where a sale oi‘ inovalilcs was reduced to writing 
but the writing was altered l)y the plaintiff by the insertion of a clause except- 
ing a claim on a former account, it was held in an action by the plaintiff upon 
the writing for the recovery of the price, that the alteration was not material 
so as tc) defeat the plaintiff’s ciaim.^ 

If the bought and sold notes show a material variation neither of them 
nor both of them taken together can be relied upon for the purpose of prov- 
ing llie terms of the contract.'* In John (jowIc v. William Remfry^ the traiisac- 
• ion was one of bought and sold notes, and the circumstances attending 
(v’s alteration of the sold note and affixing his initials, were not sulficient to 
make that note, alone, a binding contract ; there having been a material 
variation in the terms of the bought note with the sold note, they together 
did not constitute a binding contract. In Ah Shain Shake v. Aloothia Chetly^ 
in an action for not taking delivery of paduy it appeared that the bought note 
signed by the appellants contained the term — expressed in Chinese — which 
the respondents did m)l understand — that there should be no yellow grains, 
whilst the sold note signed by the respondents did not contain it. If the 
respondents did not assent to this term there was no contract. In Sieuerwright 
V. Archibald’^ the variance between the bought and sold notes was material, 
neither there was any evidence of a ratification of the contract. Variation 
of the formal agreement to the disadvantage of one of the parlies should 


1. Mesha Ahronel v. Naihmal Bank of India ^ Ltd., (1903) 5 Bom. L.R. 524. 

2. Adoti Lai v. Monmohan, (1900-01) 5 C-W.N. 56. 

3. Govindasami V. Kuppusami, (1893) 3 M.L.J. 266. ' 

4. Radhakrishm v. Tayeballi, A.I.R. 1962 S.C. 538, 

5. Cowie V. Rem/ry, (1841-46) 3 Moo. I.A. 448 P.C. 

6. Ah Shain Shake v. Moothia Chetty, (1899*1900) 27 LA. 30 P.C. : (1900) 27 Cal. 403 P.C, 

7. SUmmightw. Archibald, (1851) 17 Ci.B, 103 : (1851) 1 1 1 E.K, 1221 (/r«r Campbell 
GJ, and Pattefton and Wightman, Js.). 
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certainly be signed or otherwise proved to have been accepted by him in an 
unmistakable manner.^ 

Rights and liabilities of third party to contract. — A contract can 
only arise if there is the animus contrahendi between the parties. Under the 
English law, only a person who is a party to a contract can sue on it. The 
English law knows nothing of a jus quaesitum terlio arising by way of contract.* 
It has been said in the House of Lords that it is a principle of English law 
that, apart from special considerations of agency, trust, assignment or statute, 
a person who is not a parly to a contract cannot enforce or rely for protec- 
tion on its provisions. To this principle there is no exception.® 

Apart from the incidents of transfers and contracts under special statutory 
law governing transfer of property it can be said that as a rule a contract 
confers rights and imposes liabilities upon the parties thereto and not upon 
strangers. Unlike the case of land, a restrictive condition imposed upon a 
chattel at the time of its sale will not be binding on its future owners.^ Such 
a condition docs not run witli goods and cannot be imposed upon them. 
Subsequent purchasers, thoreforv^, do not lake them subject to any conditions. 
Though it is not true as a general proposition that a purciiaser of property 
with notice of a restrictive covenant allccting the property is bound by the 
covenant,® the case of a ship under a charterparty stands on a different 
fooling. 'Lhiis if a shipowner charters his ship to a charterer, the latter will 
be entitled to an injunction in Ids favour restraining the shipowner or a 
mortgagee, transferee or purchaser from him from employing the ship in a 
way not consistent with the charterparty where the mortgagee, transferee or 
purchaser had had notice of the charterer’s right. 

Privity of contract. — I'hc English ‘privy’ has been adopted from the 
French ‘prive’, meaning having a participation in some act, so as to be bound 
thereby."^ As distinguished from a party, a privy “signifies him that is par- 
taker, or hath an interest, in any action or thing (Gowel); but a person who 
has a privity of contract is hardly distinguishable from one who is a party to 
the contract, for ii is a ‘personal privity’ ”.® Facts of the case will determine 


1. Indore Malwa United MilL Ltd. \. Hamkaran, A.I.R. 1963 M.P. 197. 

2. Dunlop V, Selfiidge^ \]^n 5} A.C. 853; Alite Marie Vandepitle Preferred Accident 
Insurance Co., A.I.R. 1933 P.Ci. 11. 

3. Scruttons, Ltd, v. Midland Silicones^ Ltd., [1962] 1 All E.R. 1 H.L. See also under 
S. 151, 

4. Taddy and Co. v. Sterions Co,, |1947J 1 Gh. 354; McGruther v. Pitcher, (1904] 2 Gh. 
306. 

5. London County Council v. Allen, [19HJ 3 K.B. 642, 658. 

6. Lord Slrathcona S. S. Co. Dominion Coal Co., [1926] A.C. 108; Clore v. Theatrical 
Properties, Ltd., [1936] 3 All E.R. 483. 

7. Wharton : Lam Lexicon, 14ih Edn., 1953| 803. 

8. Bagot Co.v. Clipper Co., {1901] 1 Gh. 196; [1902] 1 Gh. 146; Srroud : jfudiml 
Dictionary, 3rd Edn,, 1953, vol. 8, 2306. 
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the privity of contract.^ A licence for a liquor shop was obtained by A and 
a certain sum was at request deposited by B as security for the licence. 
Subsequently A took C as partner in the shop. Government forfeited certain 
sum of arrears of licence fee out of the amount deposited by B, B sued A 
and C for recovery of that amount. It was held that A was liable but not, 
C as there was no privity of contract between B and C and no equity in 
favour of B as against 

The idea of bargain being the foundation of the English conception of a 
contract, only the parties to the bargain can ordinarily, under the English 
law, be entitled to or bound by the terms of the contract. Reciprocal obliga- 
tions are taken as the basis of the reciprocal rights as between the parties to 
tlie bargaiji. When, however, one of the apparent parties acts as the agent 
of a third person, that person is taken as a party to the contract. Apart 
fjoin the conception of agency, a person not a party to a contract is not 
allowed, under the English law, to avail iiiinself of such contract, //owes 
a sum of money to C. For a sufficient consideration moving from //, R 
promises to li that he will discharge his debt due to C. C not being a party 
lo the contract between R and 11 cannot avail himself of the said contract. 
C being a third party to the said contract, can neither be liable or entitled 
under ii.^ 

A person who is not a party to a contract or wlu> has not furnished consi- 
rleration may not sue upon it at English common law even if he is intended 
to be the beneficiary.* 

This position of a stranger to a contract under the English common law 
could not, however, continue unaltered. The needs for justice, in a parti- 
cular class of cases, persuaded the judges concerned to allow, in given 
circumstances, a third party to benefit from a contract to which he was a 
stranger. Thus it has been held in equity that a party to a contract may 
constitute himself a trustee for a third party to a right under the contract 
:ind thus confer an equitable right upon such third parly. An action to 
enforce this right should be in the name of the trustee; but if he refuses to 
sue, the beneficiary may himself sue, joining the trustee as a defendant. 
The existence of such a trust depends, however, upon the intention of the 
parties and the circumstances of each case, and an unequivocal intention to 
constitute the trust must be proved.^ 


1. Nehal Singh v. Fateh Chand, (.1922) 20 A.L.J. 708 ; Shiv Dayal v. Union of India, A.I.R. 
1963 Punj. 538; Wells (Merstham) Ltd, v. Buckland Sand Co. Lid,, 11964] 1 All E.R. 41 
a.B.D. ; Jayagopal v. Puri Joint Water Works Committee, A.I.R. 1964 Orissa 69. 

2. Pheku Ram v. Ganga Prasad, A.I.R. 1940 All. 98. 

3. Crow V. Rogers, (1724) 1 Stra. 592 ; Price v. Easton, (1833), 4 B. & Ati. 433. , 

4. Twiddle V, Atkinson, (1861), 1 B. and S. 393 ; 121 E.R. 762 ; DurUop v. Pneumhiic Tyre 
Co, Ltd.y. Silfridge & Co, [1915] A.G. 847; Scrutions, Lid, v. Midland Silicones, Ltd,, 
[1962] 1 All E.R. 1 H.L. 

5. In re Fiavell, Murray v. Flauell, (1883), 25 Gh. D. 89 ; Vandepiite v. Preferred Accident 
Itisurance Corlwration of Mew Tork, [1933] A.G. 70. 
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Statutory provisions have also been made in England with the object of 
giving relief to third parties. The legitimate interests of third parties as well 
as national interests of the British public have been kept in view in these 
legislations. Thus the English Marine Insurance, Act, 1906, the Law of 
Property Act, 1925, and the Road Traffic Act, 1930, for example, by statutory 
provisions, enable third parties to benefit from contracts entered into by 
others. Section 56 of the English Law of Property Act, 1925, lays down: 

“A person may take immediate or other interest in land or other property 
or the benefit of any condition, right of entry, covenant or agreement over 
or respecting land or other property, although he may not be named as a 
party, to the conveyance or other instrument.” 

Section 25 (1) of the English Restrictive Trade Practices Act, 1956, 
provides: 

“Where goods arc sold by a supplier subject to a condition as to the price 
at which these goods may be resold, either generally or by, or to, a specified 
class or person, that condition may . .be enforced by the supplier against 
any person not party to the sale who subsequently acquires the goods with 
notice of the condition as if he had been party thereto.” 

While, therefore, it is still (he general principle of ilic English common 
Jaw that a third party may not sue or be sued upon a contract, Section 25 
(1) of the Act of 1956 rermivcs this disability in the case of the retail price 
maintenance agreement which I’alls within the terms of the sub-section. The 
facts of Dunlop v. Self ridge?- ^ and McGnithet v. Pilcher^ would now be, in England, 
covered by Section 25 (1) of the Restrictive Iradc Practices Act, 1956. The 
view held in AlcOruthet v. PiPfier^ to the effect that a restrictive condition as 
to price may not be imposed upon goods at the lime of their sale so as to 
bind subsequent purchasers either at common law or m equity, even if they 
take notice of the condition, will not govern an agreement similar to that 
in jMcGtuihet v. Pitcher. Such an agreement will be now governed in Eng- 
land by Section 25 (1) of the Restrictive Trade Practices Act, 1956. The 
principles of law enunciated in the above-mentioned leading cases continue to 
be operative where there has been no statutory provisions governing a parti- 
cular fact-situation. 

The rigours of the. English rule of no jus quaesitum lerlio in English law of 
cojitract have been and can be mitigated only by the force of common law 
itself, equity, and statute.^ 

Because of judge-made law as well as statutory provisions now it can be 
said that there is nothing novel about the idea of a third parly coming to 
enforce a contract cither as an undisclosed principal or as a beneficiary.^ The 

1. [I915J A.C.8‘t7. 

2. [1904] 2 Gh. 30G. 

3. See Adler v. Diksotiy [1955] 1 K.B. 158 ; Midland Silicones v. ScruHon^ [1961] 1 Q,.B. 106* 
See Hanbury, Modern Equity, 8th Ed., 1962, 64-68. 

4. Dutton V. Poole, 2 Lev. 210:1 Vciitr. 318: Affirmed onavrot £xch. Ch., 'L 
Raym, 302. 
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recogiiiiion of a third party’s right is very familiar in mercantile contracts. 
This recognition is constantly invoked where the property in the subject- 
matter of the contract is likely to be transferred during the currency of the 
contract. In England^ in marine insurance the policy is always expressly 
taken out Ibr the benefit of those to whom the property does^ may or will 
appertain. A third party has thus been allowed to take those benefits of a 
contract which appertain to his interest therein^ though he has to lake them 
subject to whatever qualifications with regards to them the contract may 
have imposed.^ The third party has been allowed, in certain given cases, to 
benefit from the contract as if the contract was a tripartite one. Apart 
IVom the exigencies of trade and commerce, from quite an early lime the 
conception of trust was evolved in order to entitle a third party to benefit 
from a given contract and in given circumstances. Thus, where a person 
derived an equitable riglit through the mediation of another’s agreement, he 
could benefit from that agreement though himself a stranger toil. P owes 
money to G and IV. P agrees with IV to assign a property to liim for the 
consideration that he pays the debt due to G. In equity G and P can 
compel W to perform his promise. P will be regarded as the trustee for G, 
and thus G as tlie beneficiary will be allowed to recover his due from 
It has also been an established rule that, where a contract is made with A 
for the benefit of A can sue on the contract for the benefit of B and 
recover all lliat B could have recovered if the contract had been made with 
P hirnscir. Consequentially, B can also recover tiie benefit by making A 
md (he other party as defciidanls.^ 

'[’he concept of trust though applied boili in England and in India for 
ihc relief of a third parly to a contract has not been capable of any precise 
deliiiitioa. Both in India and in England for the applicability of the doct- 
rine of constructive trust a reference to a judicial decision becomes, conse- 
quently, imperative. A few English references are given below.^ For 
Indian cases see the illustrations given below. 

'Jus Icrtii' means the right or title of a third person. In Scots Law 
in^rmally, a lertius has no title to enforce a contract even though he niciy 
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have an interest that it is carried out. But when a contract shows that the 
object ol’ the parties to it was to advance the interests of a tertius, and tertius 
is named, then a jus qnaesitum tertio is created which gives the tertius a title 
to sue.^ 

In Dutton & Wife v, Poole, (1677) 2 Lev. 210 : 1 Vent. 318, affirmed on 
error Exch. Cli., T. Raym. 302, a tenant in fee simple being about to cut 
down timber to raise a portion for his daughter, the defendant his heir-at- 
law, in consideration of his forbearing to fell it, promised the father to pay a 
sum of money to the daughter, and an action of assumpsit by the daughter 
and her husband was held to be well brought. Sec 83 E.R. 523. 

A company can ratify a contract made on its behalf by its agcnis before it 
came into existence.'^ If the promisor, who could not be compelled to pay 
the third parly, nevertheless chooses to do so, the promisee or his representa- 
tives cannot complain.'^ 

For a wrongful dishonour of cheque the drawee is lia])lc for damages only 
to drawer and not to the payec.^ 

Where the insurance is effected by the carriers for the benefit of the owner, 
the latter can enforce the contract of insurance.^ In India judicial pronoun- 
cements have varied as to the rights of a third party to a contract. Judges in 
general have followed the uncertain path of the English common and equity 
law principles of contract. The Indian Contract Act, 1872, has been taken as 
exhaustive so far as it goes. Where, however, the Act is silent, the Courts 
in India have generally tended to follow the day-to-day decisions of English 
Courts governing like fact-situations. A few Judges in India, on the other 
hand, instead of following the uncertain path of English common and 
equity law, have taken upon themselves the application of the principle that 
where there is no bar there is freedom. The Indian Contract Act not 
forbidding the Court to do justice to a third party to a contract, some of 
the judges in India have availed themselves of the principles of equity, 
justice and good conscience and allowed relief to the third party where a 
contract has been made for the benefit of such third party. According to 
these learned judges, the definition of consideration in Section 2 (d) of the 
Indian Contract Act, 1872. is wider than in English common law, and there 
is nothing in the Indian Contract Act which prevents the recognition of a 
right in a third parly to enforce a contract made by others, which contains 
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a provision for his benefit. Their Lordships have observed that there is 
ample authority for saying that the administration of the law of contract in 
India is not affected by the doctrine laid down in Twiddle v. Aikinsan^ that 
only a person wlio is a party to the contract can sue upon it. In consonance 
with the ancient traditions of India, their Lordships have sought to do 
complete justice in one suit. They have also observed that in the mofussil 
courts of India the rights of parties are to be determined according to gene- 
ral principles of juslice, equity and good conscience, without any distinc- 
tion, as in England, between partial justice which was administered in courts 
of law and the more full and complete justice, for which it was frequently 
necessary to seek the assistance of a court of equity. The expansion of the 
equitable conttepl of a trust to enable a third party to enforce a contract 
made between others is an instance of the growth of law by means of fic- 
tion. Whatever may have been the necessity in England, whether historical, 
procedural or otherwise, for making use of such fictions, there s*. ems to be no 
similar necessity for importing these anomalies into India. This was the 
view held in Kshirodehihnri w Mangobinda Panda.^ and a few other decisions.® 
Their Lordships in Kshirodebihari v. Afan^^obinda, while holding the above 
v’iew disscnled from a number of decisions.'* In hshirodebihari v. Alangobinda, 
il was lield that a zemindar could sue upon a contract made between his 
innkarraridar and darmokanaridar, whereby the latter undertook to pay the 
rnokarraridar’s rent direct to the zemindar; and that the zemindar could 
ol)tain a decree for his rent direct against the darmokarrundnr . 

The Sixth Interim Report of the Law Reform Committee of England 
recommended, in effect, that the doctrine ol Lawrence v. FoXy (1859) 6 N.Y. 
Ct. of App. 268 , should be incorporated into Faiglish law.® 

In the said case of New York Court of Appeals it was decided by a 
majority that an action lies on a promise made by the defendant upon valid 
consideration to a third person for the benefit ot the plaintiff, though the 
plaintiff was not privy to the consideration. Such a promise is, if adopted 
by the plaintiff, to be deemed to have been made to him, though he was not 
even cognisant of it when made.® 

As against this broad view in favour ol the rights of a third party to a 
contract there is the generally accepted orthodox view that where on a con- 
tract between A and /?, P agrees to pay a sum of money to C and no more cir- 
cumstances appear, C being a stranger to the contract, cannot sue B for 
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extent of the application of the doctrine of privity to contract. Until the 
law is settled by the Supreme Court or the Legislature, precedents will con- 
tinue to guide the parties, lawyers, and judges in India in their day-to-day 
interpretation of the extent of the rights of a third party to a contract. A 
few cases may, therefore, be given by way of illustrations of the applicability 
of the doctrine of privity. 

A stranger to a contract can sue upon it at any r^ji^te in the following cir- 
cumstances, namely, (a) where a party to the contracf agrees with the stran- 
ger to pay him diieci or becomes estopped from denying his liability to 
pay him personally, and (b) where the contract creates a trust in favour of 
the stranger.^ 

A mere contract between two parties that one of them shall pay a certain 
sum to a third person, not a party to the contract, will not necessarily make 
that third person a cestui que trusty so as to found a suit for money against the 
obligor.^ 

To entitle a third person, not named as a party to the contract, to sue 
either of the contracting parties, that third person must possess an actual 
beneficiary right which places him in the position of cestui que trust under the 
contract. Whether a trust exists so as to give the third party a right to sue 
must depend upon the construction of the deed embodying the contract.® 

B executed a bond on 13 January, 1928, in favour of Panda mortgage 
bond on 17 April, 1930, in favour of //. One of the conditions of this mort- 
age bond was that H was to pay P the sum of Rs. 2,500 due to him from 
P, but of that amount he paid P only Rs. 1.900 and the remaining Rs. 600 
were paid in cash on that date to B. Next day, B executed the l^ond in P*s 
favour in respect of his due wliich consisted of his surviving liability under 
the bond dated 13 January 1928, and other debts. In the circumstances it 
was held that no trust had been created in P’s favour by the contract between 
B and //. H had not agreed to pay P direct and that lie was not estopped 
from abjuring his liability on this point.^ 

Though clause (d) of Section 2 of the Contract Act widens the definition 
of “consideration” so as to enable a party to a contract to enforce the same 
in India in certain rases in which the English law would regard that party 
as the recipient of 2 ^ purely voluntary promise and would refuse to him a 
right of acton on the ground of nudum pactum ^ there is nothing in the said 
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Section to encourage the idea that contracts can be enforced in India by per- 
sons who are not parties thereto except where there is an obligation in equity 
amounting to a trust arising out of the contract. 

A life assurance policy under which the amount of the policy is payable 
to the wife of the assured does not, by itself, apart from any statute, create 
any trust in favour of the wife. Money due under such a policy would not 
pass, on the death of th8 assured, to his wife, but would form part of the 
assets of the estate of the deceased. Though the wife was the nominee of the 
deceased, she was no party to the contract between the deceased and the in- 
surance society.^ 

A contract can only arise if there is the animus contrahendi between the par- 
lies. Where, therefore, A had no authority from B to insure on her behalf 
and at no time did she purport to adopt or ratify any insurance even if made 
on her behalf, it is impossible to say that a contract existed between B and 
the insurance company, that is, it cannot be held that she was in law insured 
under the policy. 

On equitable principles only a person who is a party to a contract can sue 
on it. The law knows nothing of a jwi quaesitum tertio arising by way of con- 
tract. Such a right may be conferred by way of property, as for example, 
under a trust, but it cannot be enforced on a stranger to a contract in personam. 
But a party to a contract can constitute himself a trustee for a third party 
of a right under the contract and thus confer such rights enforceable in 
equity on the third party. The trustee then can take steps to enforce perfor- 
mance to the beneficiary by the other contracting party as in the case of 
other equitable rights. The action should be in the name of the trustee; if 
however he refuses to sue, the beneficiary can sue, joining the trustee as a 
defendant. In such cases, again, the intention to constitute the trust must 
be affirmatively proved: the intention cannot necessarily be inferred from 
the mere general words contained in a contract such as an insurance policy. 

The idea of a person being the cestui que trust under the insurance contract 
is objectionable since the doctrine of the equitable interest of a beneficiary 
under a contract of a third party relates to benefits under the contract, 
whereas in an insurance serious duties and obligations rest on any person 
claiming to be insured which necessarily involve consent and privity of 
contract.® 

The wife as a nominee of the assured cannot enforce the payment of the 
insurance money.® Unless a trust has been created in favour of the wife as 
nominee of the assured the insurance money is payable to the executors of 
the estate of the deceased assured,* 


1. Krishna v, Pramila^ (1928) 114I.C. 658. 

2. Alice Marie Vandepitte V. Preferred Accident Insurance Cp., A.I.R. 1933 P.C. 11 (a a»c 
horn Canada) : 64 M.L.J. 133 : 143 I.G. 79. 

3. Shankar V. Umabai^ (1913) 37 Bom. 471. 

4. Palamba v. Krisknayya» (1913) 37 Mad. 483. 
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Where a motor insurance contract contains a clause for reference of any 
dispute arising between the ov/ncr of the car and the company arising out of 
the policy to arbitration, a third person claiming damages against the com* 
pany under the third party risk portion of the insurance contract cannot 
enforce the arbitration clause.^ A motor insurance policy does not remain 
in force if there is a change of ownership of the car insured unless there is 
an agreement between the company and the new owner that the policy 
will remain in force. 

The articles of association constitute a contract between the company and 
a member in respect of his rights as a member. The articles do not consti- 
tute a contract between the company and third persons, and a third person 
who purports to have rights against the company will be precluded from 
relying on the articles as the basis of his claim and must prove a special 
contract in his favour.^ 

There was an agreement l)etwecn the appellant and the Government in 
regard to the administration of ihc forests of the appellant’s Raj and the 
selection and appointment of the Forest OtFicor by the Government. The 
respondent was appointed Forest Officer by the Government and his services 
were placed under the appellant according to the terms of the agreement. 
The taking over of the forest havimj been denotified, the services of the 
respondent were terminated. Thereupon tlic respondent instituted a suit 
against the appellant to recover two months’ salary which was in arrears. It 
was held that there having been no privity of contract between the appellant 
and the respondent the latter was not entitled to get a decree against the 
appellant for his salary on the basis of the agreement.^ 

Father and son mortgaged joint family property. Mortgagees obtained 
execution of the decree on the mortgage. Arrangements were made at a 
gathering of rnt^rtgagees’ representative and the family of the mortgagors 
for sale of mortgaged properties and certain others by the martgagors to the 
mortgagees. At the negotiations the mortgagor son’s wife was present and 
demanded that a particular bungalow, that is, a particular item of the 
mortgaged property should be transferred to her when demanded. To this 
demand of the son’s wife the mortgagees agreed on condition that she paid 
the expenses for reconveyance. To the said effect letters were also exchanged 
between the mortgagors and the mortgagees. The son’s wife was put in 
possession of the house. The taxes paid by the mortgagees were recovered 
by them in cash from her or from her husband. She also spent a consider- 
able amount of money in effecting improvements of the house, When she 
demanded a conveyance from the mortgagees, they declined to do so. As a 


1. Dis Raj V. Concord of India Insurance Co., A.I.R. 1951 Punj. 114 ; Krisknatal v. Pratnila^ 
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promisee she was a party to the contract, and it was enforceable at her 
instance.^ 

X borrowed money from Y and on a hand-note, Y then assigned the note 
to S. Thereafter X sold all his properties to R. The sale-deed recited that 
R undertook to pay the amount due on the handnote. S sued R on the 
hand-note impleading X and T* S was not entitled to recover the amount 
from R as he was not a party to the contract, and the sale-deed did not 
create a trust in favour of 

A licence for a liquor shop was obtained by A and certain sum was at 
request deposited by B as security for the licence. Subsequently A took C 
as partner in the shop. Government forfeited certain sum for arrears of 
licence-fee out of the amount deposited by B. B sued A and C for recovery 
of that amount. A was liable but not C as there was no privity of contract 
between B and C and no equity in favour of B as against C.® 

Certain bank went into liquidation and the Official Liquidator took 
misfeasance proceedings against the manager of the Bank and in the course 
of these proceedings the manager effected a compromise with the Official 
Liquidator by which he undertook, among other things, ‘‘to adjust or satisfy 
any claim” of certain depositor of the Bank among others and to indemnify 
the Official Liquidator against any such claim. A decree was passed in 
terms of the compromise, The manager having made default in satisfying 
the claim of the depositor he instituted a suit against the manager. It was 
held that the Official Liquidator who entered into a compromise with the 
lUanager was representing all the depositors, creditors, and shareholders of 
the Bank and was in a way acting as their agent. I’he depositor thus was 
not a stranger, and his suit was, therefore, maintainable,* 

A person not a party to the contract could not sue on the contract unless 
the case came within the recognised exceptions, e. g., a person not a party 
to the contract could sue on it if he was claiming through a party to the 
contractor was in the position of a cestui que trust or of a principal suing 
through an agent or if he claimed under a family settlement.® 

A stranger to a contract which reserves a benefit for him cannot sue upon 
it though the consideration need not move from the promisee. There arc 
two well-recognised exceptions to this doctrine. The first is where a contract 
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between two parties is so framed as to make one of them a trustee for a 
third ; in such cases the latter may sue to enforce the trust in his favour and 
no objection can be taken to his being a stranger to the contract The 
other exception covers those cases where the promisor between whom and the 
stranger no privity exists, creates privity by his conduct and by acknowledge' 
ment or otherwise constitutes himself an agent of the third party,^ 

Where on a contract between A and B, B agrees to pay a sum of money to 
C, and no more circumstances appear, C being a stranger to the contract, 
cannot sue B for money, though all the parties to the contract are parties to 
the suit. This is the general rule, though some exceptions to the rule arise 
under the following circumstances, e. g. (a) where B afterwards agrees with 
C to pay him direct or becomes estopped from denying his liability to pay 
him personally ; (b) where the contract between A and B creates a trust in 
favour of C ; (c) where the contract charges the money to be paid out of 
some immovable property ,* or (d) where it is due to C under a marriage 
settlement, partition or other family arrangements.* 

A person who is not a party to the contract cannot sue on it. Such 
rights can be conferred by way of property, as, for example, under a trust, 
or because of estoppel or by way of charge or under a family arrangement ; 
but unless something over and beyond a mere contract can be inferred the 
suit will not lie.® See also Rapai v. John A.l.R. 1965 Ker. 203. 

Where the parties to a transaction themselves wish to uphold it, no stranger 
can challenge the transaction on the ground of want of consideration,* 

The definition of consideration in Section 2 (d) of the Indian Contract 
Act gives a wider meaning to that term than is accepted in English law, 
because it includes consideration moving from the promisee or any other 
person. But the fact that a consideration may move from a third party 
docs not involve the proposition that a third party can sue upon the contract.® 
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A executed a hand-note in favour of 5, and another hand-note in favour 
of C. B and C assigned the notes to D. Thereafter A, the executant of 
the notes, sold all his properties to X and Y, The sale deed contained a 
recital that X and T undertook to pay the amount due on the hand-notes* 
This undertaking was not communicated to D. D brought a suit against 
X and Y for the recovery of the amount due on the hand-notes* It was 
held, that the suit was not maintainable as no trust was created in favour 
of D.^ In the words of Shearer, J., this was not strictly speaking a case 
in which two persons had entered into a contract for the benefit of a third 
person. 'Fhe recital in the sale deed amounted to a direction by -4 to A' 
and Y to pay a certain sum to B and C instead of to himself. A direction 
of that kind would at any time have been revoked, and X and Y were in 
the position of mandatories and not of contractors or even trustees.® 

A certain property was mortgaged entirely. The mortgagor sold certain 
portion of this property, and out of the sale consideration a certain amount 
was left with the vendee for payment to the mortgagee. The mortgagee 
brought a suit for sale on account of his mortgage. It was held that the 
vendee was not personally liable as the mortgagee was not a party to the 
contract between the mortgagor and the vendee for payment on account of 
mortgage. Held also that no trust was created in favour of mortgagee: and 
the mere fact that certain payments on account of interest were made by the 
purchasers to the mortgagee did not create a contract between the 
i tortgagee and the purchaser to pay back the mortgage amount.® 

Although a stranger to a contract cannot derive any benefit from a 
contract to which he is not a party, yet where as a result of a contract 
between two parlies a trust comes into existence for the benefit of a third 
person, that third person is entitled to seek the benefit. Thus, where a 
sale deed specifically provided that a certain sum was placed in trust with 
the purchaser for payment to the mortgagee, but the purchaser did not 
pay it, and a suit was brought by the mortgagee, it was held, that the 
purchaser could not plead that the plaintiff was a stranger to the contract 
of sale, and therefore he was not entitled to receive any benefit from such a 
contract.^ 

Where in a partition of a family property, it has been stated in the 
award that the debts due by the father who received no property at the 
partition should be a charge on the immovable property which was taken 
by one of the sons, no trust is created in favour of the creditor. The 
case not being one of a family arrangement for the benefit of a female or^ 
a minor, a stranger to the award cannot enforce the same.® 

The general rule in India is that although consideration for an agree- 
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mcnt may proceed from a third party, a person not a party to an agree- 
ment cannot sue upon it.^ 

A purchaser who retains money with him for payment to the mortgagee 
of the property purchased does not become a trustee for the mortgagee, 
and the mortgagee cannot enforce against the purcheiser the undertaking 
entered into by him with the mortgagor.^ 

In a registered sale-deed the payment of an unsecured debt of Rs. 600, 
due from the vendor to a third party, was recited as part of the considera- 
tion. The vendee undertook to pay this debt. The third party was wholly 
ignorant of the sale. Gan that third party subsequently recover the sum 
of Rs.600 from the vendee on the strength of the recital in the sale-deed ? 
It was held that in the present case, there being no trust created in favour 
of the plaintiff and he not being a party to the contract, the general rule 
applies, ^ contract affects only the parties to it and cannot be 

enforced by or against a person who is not a party, even if the contract is 
made for his benefit, and that the answer to the question referred must 
accordingly be in the negative.® 

A sold his house to B under a registered sale-deed under the terms of 
which B was to pay a certain sum of money which was the balance of sale 
consideration left in his hands to A’s creditor, C. Subsequently, B made 
part payments to C out of the consideration left in his hands informing 
C that they were in respect of the sale amount pertaining to the house and 
that the balance of the amount would be remitted immediately. B, however, 
failed to remit the remaining amount whereupon C sued B for recovery 
of the same. The suit was held maintainable on the ground that though 
originally there was no privity of contract between B and C, B having 
subsequently promised to pay the amount, C was entitled to bring a suit 
against B for recovery of the amount.^ 

Where in a partition of a joint family properly by a compromise decree 
certain properties were given to certain branches to which also were 
allotted certain debts and it was further provided that until the said debts 
were fully discharged the properties allotted to the shares of the respective 
persons should be liable in the first instance, it amounted to a mere 
contract of indemnity between the parties, conferring no benefit of charge 
upon the creditors., A creditor who is not a party to the compromise cannot 
sue upon the contract unless he stands in the position of a ceistui que trusts 
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Where a decree-holder has purchased the land in a court-sale in execu- 
tion of his decree, he cannot be held to be bound by an agreement entered 
into by the father of the judgment-debtor with his collaterals relating to 
the limited nature of the title in the land. The agreement between the 
last two classes of persons is not binding on the third party who is not a party 
to it.^ 

Where a contract is intended to secure a benefit to a third party as a 
beneficiary under a family arrangement, he or she may sue in his or her 
own right to enforce it. Where a partition of the joint family property 
between the male members of a joint Hindu family is made by arbitrators 
and a charge for maintenance of a female member is created by the award 
over property allotted to certain mak member, the female member though 
a stranger to the contract as embodied in the award can sue on it and 
enforce the charge.® 

I’wo deeds were executed on same day : one by the father and both of his 
sons and the other by the elder son alone. By the first deed the father 
relinquished all his rights in all the properly, movable and immovable, in 
favour of his elder son upon certain conditions and the elder son agreed 
to abide by those conditions. I’he younger son bound himself by this 
deed not to put forward a claim at any time for any property in considera- 
tion of his being declared owner of certain estate. By the second deed 
executed by the elder son alone, he in consideration of having been 
appointed his successor by his father in his life time and being put in 
possession of his entire estate, bound himself by certain conditions, namely, 
that the executant would pay certain sum to the illegitimate son of his 
father and that on the illegitimate son attaining majority, he would be 
put in possession of a certain village, or, failing that, of another village of 
same quality. It was held that the deeds formed one transaction and 
could be looked upon either as a gift or settlement or as a provision in a 
family arrangement or as a trust. 

riie meaning of a family is a wide one including illegitimate members 
and persons yet to be born. Therefore, a settlement making provision 
fu ■ illegitimate son can be regarded as family arrangement. Moreover, it 
is by no means necessary under the law that the provisions in a family 
settlement should be restricted to members of the family alone, and it is 
well settled that a stranger can take a benefit under the family 
arrangement.® 

Very little will suffice in law to create a privity between a third person 
and the parlies named in the contract so as to give the former a right to 

1. Tuhi Ram v. Bhag Singh, A.I.R. 1957 Pepsu 21. 
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sue the latter especially where it is so convenient for all parties that the 
matter should be carried out between the two parties really interested*^ 

The principle that a person who is not a party to a contract cannot take 
advantage of its provisions is inapplicable to India. Lease money of the 
lease executed by A in favour of B when it is stated in the lease that the 
money be paid to X to whom A was indebted and to obtain receipts of 
payments made to X from lime to time, cannot be attached in execution 
of a decree obtained by a third party against A; for A has divested himself 
of all interest in that amount, and under the instrument of lease X has 
become a beneficiary entitled to its benefit.* 

The ordinary rule of law that a stranger to a contract though a beneficiary 
thereunder, could not sue upon it does not prevent a Court, in the exercise 
of its equitable jurisdiction, from passing a decree in his favour, when all 
the parties affected by the contract are before the Court. Where all 
parties arc before Court and it is in a position to do complete jusiice, it can 
order the enforcement of a contract by a person in whose benefit it was 
made though he was not directly the promisee. Persons who are not actual 
parties to the agreement or engagement are entitled to sue for the benefit 
reserved to them under arrangements or engagements like family settlement 
or partition arrangements. But apart from that, where a Court has before 
it all persons and is in a position to do complete justice to the case, the 
suit should not fail on the ground that the defendant did not contract with 
the plaintiff to pay the amount which he contracted to pay on his behalf.® 
Where in a contract entered into between A and i?, B undertakes to pay C 
a debt due to him by A, C has got an equitable claim against B, and though 
not a party to the contract he can claim as a beneficiary under the contract 
and enforce it.^ Section 2 (i) of the Contract Act cannot be invoked as 
a clause importing the doctrine of mutuality into the law of contract 
in India.* 

Under the ordinary law of contract, an agreement as such can be 
binding on and can be enforced only against those persons who are parties 
to it. All the principles of the ordinary law of contiact are however not 
always applicable to industrial disputes. One of the principles sometimes 
made applicable to industrial disputes is the principle of collective bargain- 
ing. Thus special disputes may be made governable by special principles 
under the provisions of a special Act.® 

Statutory obligations. — Fiom time immemorial human activities in 
society have been regulated by law whether traditionally governing the 
community or promulgated by a King or the community or given by 
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disciplined law-givers and accepted and enforced by the King or the 
community. Even as early as in the days of Hamurabi parties were not 
allowed in given cases to charge wages or rents higher than the scheduled 
rate. In India so late as in the days of the East-India Company different 
classes of borrowers had to pay different rates of interest. Status and 
statutes, including the sovereign power’s orders and decrees, have thus 
imposed restrictions on the subject’s or citizen’s capacity or freedom to 
contract. 

The welfare Slate of the Republic of India has maintained most of the 
British-Indian legislation as well as has promulgated many new Acts, Rules, 
Regulations, and Orders for the enhancement of the welfare of its citizens 
and in furtherance of the cause of world peace. 

A reference in brief may herein be made to some of the laws that seek 
to impose obligations on some classes of the citizens that might otherwise 
be incidents of contractual agreements, where any made, between party and 
party. A policy oHaissez Jaire foWov/ed on the part of the State might not 
in near future persuade the economically stronger class to concede to the 
terms and conditions of employment that have been ordained by the State 
of its own motion. A glance at the several volumes of the India Code 
will show how the Stale in its parental position has sought in given cases to 
afford relief, of its own motion, to the economically weaker class of its 
citizens in the matter of restriction of employment, prohibition or control 
of contracts in certain commodities, conditions of service, welfare of the 
working class, incapacitation of the working class for contracting out of the 
beneficial statutory provisions, hours of service, holidays, wages, provident 
fund, bonus, damages in respect of injuries sustained by workmen, sickness, 
maternity, insurance and other benefits, discharge and retrenchment, 
investigation, settlement and adjudication of industrial disputes, and other 
many miscellaneous matters. 

To take some illustrations from the Central Acts. The Employment of 
Children Act, 1938,^ regulates the employment of children in certain 
industrial employments. For the prohibition of employment of children 
in the particular occupations under the Act, see the Act. For the age of 
the child also see the Act. The Dock Workers (Regulation of Employment) 
Act, 1948,2 provides for regulating the employment of dock workers. 
Employment of young persons on dangerous machines is prohibited under 
certain circumstances.® Except under certain conditions, no woman or 
child shall be employed in any part of a factory for pressing cotton in which 
a cotton-opener is at work.* No child who has not completed his fourteenth 
year shall be required or allowed to work in any factory.® A child who 
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has completed his fourteenth year or an adolescent shall not be required 
or allowed to work in a factory except under certain circumstances.^ Under 
Section 109 of the Merchant Shipping Act, 1958,® except under certain 
circumstances, no person under fifteen years of age shall be engaged or 
carried to sea at work in any capacity in any ship. 

The Imports and Exports (Control) Act, 1947,® prohibits or controls 
imports and exports of specified commodities and as such contracts in 
respect of the said commodities made in contravention of the Act are void. 
The Essential Commodities Act, 1955,^ provides, in the interests of the 
general public, for the control of the production, supply and distribution 
of and trade and commerce in certain commodities, fhe Spirituous 
Preparations (Inter-State Trade and Commerce) Control Act, 1955,® makes 
provisions for the imposition in the public interest of certain restrictions on 
inter-State trade and commerce in spirituous medicinal and other prepara- 
tions, and provides for matters connected therewith. 

The Industrial Employment (Standing Orders) Act, 1946,® requires 
employers in industrial establishments formally to define conditions of 
employment under them. Conditions of service in a factory regarding the 
employment of young persons, male adults and women arc regulated under 
the Factories Act, 1948.’ 'fhe Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act, 1955,® regulates certain conditions of 
service of working journalists and other persons employed in newspaper 
establishments. Discharge of seamen or apprentices on change of owner- 
ship of a ship is provided for under Section 124 of the Merchant Shipping 
Act, 1958.® 

The Mica Mines Labour Welfare Fund Act, 1946,’® constitutes a fund 
for the financing of activities to promote the welfare of labour employed 
in the mica mining industry. The Coal Mines Labour Welfare Fund Act, 
1947,^^ makes better provision for financing measures for promoting the 
welfare of labour employed in the coal-mining industry. The Plantations 
Labour Act, 1951,^® provides for the welfare of labour, and regulates the 
conditions of work in plantations. Under Section 1 19 of the Merchant 
Shipping Act, 1958, the Court is empowered to rescind contract between 
master, owner or agent and seaman or apprentice. In some of the Acts, 

1. Section 68, ibid. 

2. Act 44 of 1948. 

3. Act 18 of 1947. 

4. Act 10 of 1955. 

5. Act 39 of 1955. 

6. Act 20 of 1946. 

7. Act 63 of 1948. 

8. Act 45 of 195.5. 

9. Act 44 of 1958. 

10. Act22on946. 

11.. Act 32 of 1947. 

12. Act 19 of 1951. 
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provisions have been made for incapacitating labourers or workmen from 
contracting out of the beneficial provisions with which the employers have 
been burdened in favour of the working class. Any contract or agreement 
whereby a workman relinquishes any right or benefit has been declared, in 
certain cases, null and void. Specific illustrations will be found under 
Section 23, post. 

Section 65 of the Motor Vehicles Act, 1939,^ imposes restrictions of 
hours of work of drivers employed for the purpose of driving a transport 
vehicle. Working hours of adults are regulated by Sections 51 to 66 of 
the Factories Act, 1948. 

The Weekly Holidays Act, 1942,^ provides for the grant of weekly holidays 
to persons employed in ships, resturants and theatres. 

The Payment of Wages Act, 1936,® regulates the payment of wages to 
certain classes of persons employed in industry. The Minimum Wages 
Act, 1948,^ provides for fixing minimum rates of wages in certain employ- 
ments. Payment of wages of seamen and apprentices is governed by a 
number of Sections of the Merchant Shipping Act, 1958.® Under Section 
125 of the Act, wages are to be accounted for when a seaman is paid offer 
discharged. The Working Journalists (Fixation of Rates of Wages) Act, 
1958,® provides for the fixation of rates of wages in respect of working 
journalists and for matters connected therewith.’ 

The Employees’ Provident Fund Act, 1952,® provides for the institution 
of provident funds for employees in factories and other establishments. 
The Coal Mines Provident Fund and Bonus Schemes Act, 1948,® makes 
provision for the framing of a Provident Fund Scheme and a Bonus Scheme 
for persons employed in coal mines. 

The Employers’ Liability Act, 1938,^® declares that certain defences shall 
not be raised in suits for damages in respect of injuries sustained by 
workmen. The Mines Maternity Benefit Act, 1941,^1 regulates the employ- 
ment of women in mines for a certain period before and after child-birth 
and provides for payment of maternity benefit to them. Section 10 of the 
Act prohibits dismissal of women during or on account of absence from 

work owing to confinement. Section 12 penalises contravention of the Act 
by a woman. The Employees’ State Insurance Act, 1948,^* provides for 


1. Act 4 of 1939. 

2. Act 18 of 1942. 

3. Act 4 of 1936. 

4. Act 1 1 of 1 948. 

f>. Ste Sections 125-148, ibid. 

6. Act 29 of 1958. 

7. Ste Section 7, ibid. 

8. Act 19 of 1952. 

9. Act 48 of 1948. 

10. Act 24 of 1938. 

11. Act 19 of 1941. 

12. Act34on948. 
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certain benefits to employees in case of sickness, maternity and employment 
injury and makes provision for certain other matters in relation 
thereto. 

Subject to the provisions of the Employees* State Insurance Act, 1948,^ 
all employees in factories or establishments to which the Act applies shall 
be insured in the manner provided by the Act.^ 

The Industrial Disputes Act, 1947,^ provides for the retrenchment, and 
compensation to workmen in certain cases. The said Act also makes 
provision for the investigation and settlement of industrial disputes and for 
certain other purposes. The Industrial Disputes (Banking and Insurance 
Companies) Act, 1949,^ provides for the adjudication of industrial disputes 
concerning banking and insurance companies having branches or other 
establishments in more than one State. 

As to implied contract between mortgagor and mortgagee, see Section 65 
of the Transfer of Property Act, 1882. 

The Merchant Shipping Act, 1958. — As to its commencement, see Noti- 
fication No. S.O. 565 dated 26 February, 1960, Gaz. of India, Part II, Sec- 
tion 3 (ii), p. 886; and Notification No. S.O. 3127 dated 17 December, 1960, 
Gaz. of India Part II, Section 3 (ii), p. 3766. For transfer of ships or shares 
see Section 42; for registry of transfer see Section 43 ; as to mortgage of ship 
or shares, Section 47; as to entry of discharge of mortgage. Section 48; as to 
priority of mortgages. Section 49; as to rights of mortgagee, Sections 50 and 
51; as to transfer of mortgages, Section 53; as to the liability of owners, Sec- 
tion 71; as to apprenticeship to the sea service see Sections 91-94; as to 
engagement of seamen. Sections 98-108; as to employment of young persons, 
Sections 109-113; as to engagement of seamen by masters of ships other than 
Indian ships. Sections 114-117; as to payment and rights of wages of seamen, 
Sections 125-148; as to power of courts to rescind contracts between master, 
owner or agent and seaman or apprentice see Section 149; as to disputes 
between seamen and employers, Sections 1 50 and 1 5 1 ; as to special provisions 
for the protection of seamen in respect of litigation see Sections 178-199. 

Creation of trusts. — Section 5 of the Indian Trusts Act, 1882, lays 
down : 

*Wo trust in relation to immovable property is valid unless declared by a 
non-testamentary instrument in writing signed by the author of the trust or 
the trustee and registered, or by the will of the author of the trust or of the 
trustee. 

No trust in relation to movable property is valid unless declared as afore- 
said, or unless the ownership of the property is transferred to the trustee. 

These rules do not apply where they would operate so as to effectuate a 
fraud.** 

1. Act 34 of 1948. 

2. Section 38, ibid. 

3. Act 14 of 1947. 

4. Act 54 of 1949. 
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Assignment of copyright. — No assignment of the copyright in any work 
shall be valid unless it is in writing signed by the assignor or by his duly 
authorised agent.^ 

Acknowledgement. — Section 19 of the Indian Limitation Act 1908, 
prescribed that acknowledgements in order to save limitation must be made 
in writing. Now Section 18 of the Limitation Act, 1963, does the same. 

Arbitration agreement. — Under Secton 2 (a) of the Arbitration Act, 
1940, arbitration agreement means a written agreement to submit present or 
future differences to arbitration whether an arbitrator is named therein or 
not. The Act does not require that it should be signed by the party or 
parties.^ 

An arbitration agreement is a contract within the meaning of Section 91 
of the Indian Evidence Act, and when the parties to an agreement of refer- 
ence refer to a dispute which arises between them, they cannot lead evidence 
to vary or add to the terms of the agreement by saying that they made the 
reference in any other capacity save that appearing from the agreement it- 
self.3 

Registration. — Apart from the Transfer of Property Act, 1882, registra- 
tion of certain documents is compulsory under the Indian Registration Act, 
1908.^ As to documents of which registration is compulsory Section 17 of 
the Act lays down : 

‘‘17. (1) The following documents shall be registered, if the property to 

which they relate is situate in a district in which, and if they have been 
executed on or after the date on which. Act No. XVI of 1864, or the Indian 
Registration Act, 1866, or the Indian Registration ' Act, 1871, or the Indian 
Registration Act, 1877, or this Act came or comes into force, namely : 

(a) Instruments of gift of immoveable property; 

(b) other non- testamentary instruments which purport or operate to create, 
declare, assign, limit or extinguish, whether in present or in future, any 
right, title or interest, whether vested or contingent, of the value of one 
hundred rupees and upwards, to or in immoveable property; 

(c) non-testamentary instruments which acknowledge the receipt or pay- 
ment of any consideration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, title or interest; and 

(d) leases of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent ; 

(c) non-testamentary instruments transferring or assigning any decree or 
order of a Court or any award when such decree or order or award purports 
or operates to create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or in immoveable property : 

1. Section 19 of the Copyright Act, 1957. 

2. Umtdsingh v. S^th Sobhagmat, 53 Cal. 290 P.C. 

3. Radha Kishan v. Sapattar Singh, A.I.R. 1957 AH. 406. 

4. Padma Vithoba v. Mrf. Multani, A.I.R. 1963 S.C. 70 ; [1963] S.C.R. 229. 
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Provided that the State Government may, by order published in the 
Official Gazette, exempt from the operation of this sub^section any leases 
executed in any district, or part of a district, the terms granted by which do 
not exceed five years and the annual rents reserved by which do not exceed 
fifty rupees, 

(2) Nothing in clauses (b) and (c) of sub-section (1), applies to — 

(i) any composition deed; or 

(ii) any instrument relating to shares in a Joint Stock Company, notwith- 
standing that the assets of such Company consists in whole or in part of 
immoveable property; or 

(iii) any debenture issued by any such Company and not creating, declar- 
ing, assigning, limiting or extinguishing any right, title or interest, to or in 
immoveable property except in so far as it entitles the holder to the security 
afforded by a registered instrument whereby the Company has mortgaged, 
conveyed or otherwise transferred the whole or part of its immoveable pro- 
perty or any interest therein to trustees upon trust for the benefit of the 
holders of such debentures; or 

(iv) any endorsement upon or transfer of any debenture issued by any 
such Company; or 

(v) any document not itself creating, declaring, assigning, limiting or ex- 
tinguishing any right, title or interest of the value of one hundred rupees 
and upwards to or in immoveable property, but merely creating a right to 
obtain another document which will, when executed, create, declare, assign 
limit or extinguish any such right, title or interest; or 

(vi) any decree or order of a Court except a decree or order expressed to 
be made on a compromise and comprising immoveable property other than 
that which is the subject-matter of the suit or proceeding; or 

(vii) any grant of immoveable property by Government; or 

(viii) any instrument of partition made by a Revene Officer; or 

(ix) any order granting a loan or instrument of collateral security granted 
under the Land Improvement Act, 1871, or the Land Improvement Loans 
Act, 1883 ; or 

(x) any order granting a loan under the Agriculturists Loans Act, 
1884, or instrument for securing the repayment of a loan made under that 
Act; or 

(xa) any order made under the Charitable Endowments Act, 1890 (vi of 
1890), vesting any property in a Treasurer of Charitable Endowments or 
divesting any such Treasurer of any property; or 

(xi) any endorsement on a mortgage-deed acknowledging the payment of 
the whole or any part of the mortgage-money, and any other receipt for 
payment of money due under a mortgage when the receipt docs not purport 
to extinguish the mortgage; or 

(xii) any certificate of sale granted to the purchaser of any property and 
by public auction by a Civil or Revenue Officer; 

Explanation . — A document purpeurting or operating to effect a contract for 
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the sale of immoveable property shall not be deemed to require or ever to 
have required registration by reason only of the fact that such document 
contains a recital of the payment of any earnest money or of the whole or 
any part of the purchase money. 

(3) Authorities to adopt a son, executed after the first day of January 
1872, and not conferred by a will, shall also be registered.” 

Section 18 of the Indian Registration Act, covers documents of which 
registration is optional. It lays down : 

“^18. Any oi^l^ following documents may be registered under this Act, 
namely : — 

(a) instruments (other than instruments of gift and wills) which purport 
or operate to create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether vested or contingent, of a 
value less than one hundred rupees, to or in immoveable property; 

(b) interests acknowledging the receipt or payment of any consideration 
on account of the creation, declaration, assignment, limitation or extinction 
of any such right, title or interest; 

(cj leases of immoveable properly for any term not exceeding one year, 
and leases exempted under Section 17; 

(cc) instruments transferring or assigning any decree or order of a Court 
or any award when such decree or order or award purports or operates to 
create, declare, assign, limit or extingush, whether in present or in future, 
any right, title or interest, whether vested or contingent, of a value less than 
one hundred rupees, to or in immoveable property; 

(d) instruments (other than wills) which purp«ij| or operate to create, 
declare, assign, limit or extinguish any right, title or interest to or in moveable 
property; 

(e) wills; and 

(f) all other documents not required by Section 17 to be registered.” 

Section 20 of the Act provides for the registration of documents contain- 

ing interlineations, blanks, erasures or alterations. The Section lays down : 

*20(1) The registering officer may in his discretion refuse to accept for 
registration any document in which any interlineation, blank, erasure or 
alteration appears, unless the persons executing the document attest with 
their signatures or initials such interlineation, blank, erasure or alteration. 

(2) If the registering officer registers any such document, he shall, at 
the time of registering the same, make a note in the register of such inter- 
lineation, blank, erasure or alteration.” 

Part X of the Indian Registration Act deals with the effects of registration 
and non-registration. Section 47 lays down that a registered document shall 
operate from the time from which it would have commenced to operate if 
no registration thereof had been required or made, and not from the time 
of its registration. 

Section 48 of the Act lays down the rule as to when registered documents 
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relating to property take efTect against oral agreements. Section 48 
prescribes : 

^^48. All non-testamentary documents duly registered under this Act, and 
relating to any property, whether moveable or immoveable, shall take efTect 
against any oral agreement or declaration relating to such property, unless 
where the agreement or declaration has been accompanied or followed 
by delivery of possession and the same constitutes a valid transfer under any 
law for the time being in force : 

Provided that a mortgage by deposit of title-deeds as defined in Section 
58 of the Transfer of Property Act, 1882, shall take effect against any mort- 
gagee-deed subsequently executed and registered which relates to the same 
property,** 

Section 49 of the Act prescribes the effect of non-registration of documents 
required to be registered. It lays down : 

“49. No document required by Section 17 or by any provision of the 
Transfer of Property Act, 1882, to be registered shall — 

(a) affect any immoveable property comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such property or 
conferring such power, 

unless it has been registered. 

Provided that an unregistered document affecting immoveable property 
and required by this Act or the Transfer of Property Act, 1882, to be regis- 
tered may be received as evidence of a contract in a suit for specific perfor- 
mance under Chapter U of the Specific Relief Act, 1877,^ or as evidence of 
part performance of a contract for the purposes of Section 53A of the Trans- 
fer of Property Act, 1882, or as evidence of any collateral transaction not 
required to be effected by registered instrument.** 

It has also been provided in Section 50 of the Act that certain registered 
documents relating to land will take effect against unregistered documents. 
The Section reads : 

“50 (1) Every document of the kinds mentioned in clauses (a), (b), (c) 
and (d) of Section 17, sub-section (1), and clauses (a) and (b) of Section 18 
shall, if duly registered, take effect as regards the property comprised there- 
in, against every unregistered document relating to the same property and 
not being a decree or order, whether such unregistered document be of the 
same nature as the registered document or not. 

(2) Nothing in sub-section (1) applies to leases exempted under the 
proviso to sub-section ( 1 ) of Section 1 7 or to any document mentioned in 
sub-section (2) of the same Section, or to any registered document which 
had not priority under the law in force at the commencement of this Act, 

Explanation , — Incases where Act No. XVI of 1864 or the Indian Registration 
Act, 1866, was in the place and at the time in and at which such unregistered 
document was executed, “unregistered” means not registered according to such 


1. Now SH Chap* II of the Specific Act, 1963. 
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Act, and, where the document is executed after the first day of July, 1871, not 
rcgisicred under the Indian Registration Act, 1871, or the Indian Registration 
Act, 1877, or this Act.” 

Exemption from registration. — ^The various State Bhoodan Yagna Acts 
have exempted gifts or grants of land, danpatras and declarations made in 
favour of Bhoodan Yagna from stamp duties, registration and attestation. As 
to exemption from compulsory registration of instruments relating to shares 
and debentures of societies registered under the Co-operative Societies Act, 
1912,^ see Section 27, ibid. 

Cases of non-registration. — In .M Varada Pillai v. Jeevarathnammal, 46 
I. A. 285 : A. I. R. 1919 P. C. 44, the transactions did not effect a valid 
gift of the property for such a gift had not been registered as 
required under Section 123 of the Transfer of Property Act. The said tran- 
sactions might nevertheless be referred to as explaining the nature and cha- 
racter of the possession thenceforth held by the donee. In Padma Vithoba v. 
Mnhd, Multani, [1963] S. C. R. 229 : A. I. R. 1963 S. C. 70, the endorsement of 
cancellation on back of sale-deed was not registered. The said endorsement 
did not extinguish the title of the vendee and was not admissible in evidence 
except to show the character of the possession of the vendee. 

Hire-purchase and credit-sale. — A mere contract of hiring without 
more, is a species of the contract of bailment, which does not create a title in 
the bailee. Ordinarily, a contract of hire-purchase confers no title on the 
hirer but a mere option to purchase on fulfilment of certain conditions. But 
a contract of hire purchase may also provide for the agreement to purchase 
the thing hired by deferred payments subject to the condition that title to the 
thing shall not pass until all the instalments have been paid. There may 
be other variations of a contract of hire-purchase depending upon the terms 
agreed between the parties. When rights in third parties have been created 
by acts of parlies or by operation of law, the question may arise as to what 
exactly were the rights and obligations of the parties to the original contract. 
One of the tests to determine the question whether a particular agreement is 
a contract of mere hiring or whether it is a contract of purchase on a system 
of deferred payment of the purchase price is whether there is any binding 
obligation on the hirer to purchase the goods. Another useful test to deter- 
mine such a controversy is whether there is a right reserved to the hirer to 
return the goods at any time during the subsistence of the contract. If there 
is such a right reserved, then clearly there is no contract of sale.® 

Subject to statutory obligations, the incidents of a given hire-purchase 
agreement are the results of the terms thereof. On a non-compliance with 
the terms and conditions of the agreement the hirer may, in given circum- 


1 . See also the State Co-operative Societies Acts. 

2. D, V. Corporation V, State of Bihar, A.I.R. 1961 S.C. 440; Suhbarayalu v. Atmamedai^ 
A.I.R. 1944 Mad. 526; Auto Supply Co. Ltd. v, Raghunatha, (1929) 52 Mad. 829: A.LR, 
1929 Mad. 884. 
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stances, not only forfeit his right to purchase but may also be, in addition, 
liable to damages for breach of contract.^ 

In India we have not yet any Act specially providing for hire-purchase 
agreements. The principles of the law of contract govern hire-purchase 
agreements in India. The Fifth Indian Law Commission has however 
taken up the subject of hire-purchase for the necessary codification of the 
law governing hire-purchase transactions. Pending the enactment of the 
proposed law governing hire-purchase agreements, it may be considered 
useful in this context to give an idea of the law of hire-purchsae in England 
on the basis of English statutes and English Court decisions. 

A hire-purchase agreement has been defined in England as an agreement 
for the bailment of goods under which the bailee may buy the goods or under 
which the property in the goods will or may pass to the bailee. A credit-sale 
agreement has been defined as an agreement for the sale of goods under 
which the purchase price is payable by five or more instalments. A hire- 
purchase agreement passess only the possession of the goods to the recipient 
with the option of subsequent purchase and is outside the scope of the English 
Sale of Goods Act, 1893. A credit-sale agreement transfers the property in 
the goods and is a sale within the meaning of the English Sale of Goods Act, 
1893.2 See Bartlett v. Sidney Marcus, Ltd,, [1965] 2 All E.R. 753. 

The English Hire-Purchase Act applies in principle, though with variations 
in detail, to both hire-purchase agreements and credit-sale agreements, if the 
total price involved does not exceed (a) in the case of livestock £ 1 ,000, (b) 
in all other cases, £ 300.*'* 

In England, unless the requirements of the Hire-Purchase Act are satisfied, 
the owner will not be entitled to enforce either the hire-purchase agreement 
itself or any contract of guarantee or other security which may have been 
given to support it, nor can he recover the goods from the hirer. The Court 
may however in special circumstances dispense with some of the requirements 
of the said Act. Credit-sale agreements also are subject to the same require- 
ments under Section 3 of the said Act. As under the English Law of Property 
Act, 1925, failure to comply with the statutory requirements under the 
English Hire-Purchase Act, 1938, renders the contract not void but unenforce- 
able. The sanction is only procedural and not a substantive one. The English 
Hire-Purchase Act, 1938, imposes significant restrictions upon the power to 
contract out of its provisions. By Section 8 of the Act, three sets of terms are 
implied in all contracts of hire-purchase to which the Act extends. First, 
there is an implied condition as to title, and implied warranties of quiet 
possession and freedom from incumbrances in favour of any third party at 
the time when the property is to pass.^ These terms apply notwithstanding 

1. Teoman Credit Ltd. v. Waragowski, [1961] 1 W.L.R. 1124 G.A. 

2. The English HirC’Purchase Act, 1936, Section 21 ; Warman v. South^n Counties Car Finance 
Corporation, Ltd,, [1949] 2 K.B. 576 : [1949] I All E.R. 711. 

3. The English Hire-Purchase Act, 1938, Section 1, as amended by Hire-Purchase 
Act, 1954. 

4. Bowmakers {Commercial) Ltd. v. Day, [1965] 2 All E. R. 856. 
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any agreement to the contrary. Secondly, there is an implied condition of 
merchantable quality. This condition operates in every case save where the 
goods are second-hand and arc stated to be such in the memorandum 
required by Section 2 of the Act. Thirdly, where the hirer makes known 
the particular purpose for which the goods are required, there is an implied 
condition that the goods will be reasonably fit for that purpose. This third 
condition may be excluded or modified by the owner only if he proves that, 
before the agreement was made, the hirer was expressly notified of the 
exclusion or modification and clearly understood its effect. 

In the ordinary hiring agreement of a specified chattel there is an implied 
condition that the chattel was fit for the purpose for which it was hired, 
except in the case where the defect was apparent to the hirer and he did not 
rely on the skill and judgment of the owner. The implied condition is part 
(^f tlie agreement between the parties. Even where the hirer had not 
repudiated but had approbated the agreement by paying instalments and 
kept the car, having possession and some use of it, and thus there has not 
been a total failure of consideration for his payments, the hirer is still entitled 
to repudiate the contract and is entitled to reasonable damages.^ 

Where the (English) Hire-Purchase Acts, 1938, and 1954, prescribe some 
formalities, the question whether the written document was enforceable or 
was void depended on an examination of the true nature of the transaction ; 
and for that purpose parol evidence was admissible in a case which involved 
the (English) Hire-Purchase Acts, since those Acts, like the English Bills of 
Sale Acts and the Rent Acts, could not be excluded by documents which, 
though purporting to be outside the Acts, represented a transaction which 
was in truth within their ambit. Where the parol evidence showed that the 
true bargain was one within the Acts and it did not comply with the 
statutory requirements it would be void and unenforceable against a party 
unless the said party was estoppel by his own negligence, say, in signing the 
form in blank, from asserting as against the other party that the written 
document was not his agreement. Holroyd Peace, L. J., however thought 
that it was doubtful whether an agreement which was unenforceable under 
the Hire-Purchase Acts could by estoppel be rendered valid and enforceable.* 

An agreement of hire-purchase with option to purchase is a sale for the 
purpose^of the Bengal Finance (Sales Tax) Act, 1941, as applied to Delhi.* 

Where in a hire-purchase agreement the right to damages was not expressly 
excluded by the terms thereof, the owners were entitled to damages for the 
loss they had suffered, which was due to the hirer’s breach of contract and 
not to the owners’ retaking of the car and its resale at a loss. Thus there may 
be two separate causes of action, one for debt, being arrears due under the 
agreement, and one for damages for breach of contract.* Whether in a given 

1. Ttoman Credit Ltd, v, Apps^ [1961] 3 W.L.R. 94 G.A. 

2. CampbeU Discomt Co, Ltd, v. Gall, [1961] 2 W.L.R. 514 C.A. ; Wilson and Mmon v. 
Pickering, [1946] 1 K.B. 422 : 62 T.L.R. 223 : [1946] 1 All E.R. 394 C.A. applied. 

3. Instahnent Supply (P,) Ltd, v. Union of India, A.l.R. 1962 S.C. 53. i 

4. Omstone Ud^ v. Shipwqy, [1962] 1 W.L.R. 117 C.A. 
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agreement there are distinct causes of action is an issue of construction.^ 

The correct measure of damages as between a hirer under a hire-purchase 
agreement and dealers whose warranty had induced him to enter into the 
agreement is the whole damage suffered by the hirer, including his liability 
under the contract, and is not to be limited to the difference in value 
between ijie car as warranted and as in fact it was.* 

A doing hire-purchase business undertook to a motor company to buy a 
car and undertook to C to hand it over on a hire-purchase agreement. C 
undertook to the company and also to A to acquire the car on hire-purchase 
if the company sold the car to A and the company undertook both to C 
and A to sell the car to A on condition that C acquired the car by hire- 
purchase. Servants of the company made misrepresentations to C and when 
C purchased the car it broke down owing to some latent defect. C was 
entitled to recover damages from the company.*** 

In the case of a hire-purchase agreement, if the hirer fails to perform 
his part of the contract, the owner of goods is entitled to damages. The 
proper basis for the assessment of such damages is the monthly rent agreed 
upon. Further, the owner is entitled to such rental up to the date of the 
delivery of the goods and a fair sum by way of damages for the use of the 
article where circumstances justify.^ 

In September, 1947, the hirer entered into a hire-purchase agreement 
with the S. C. Corporation in respect of a motor-car, undertaking to pay 
;(|'155 as an intial payment and a sum of £9-lSs. “rent*’ each month. After 
paying the requisite number of instalments the hirer was to have the option 
of purchasing the car for Is. In January, February, and March, 1948, 
the hirer received letters from the L. F. Corporation or their solicitors claim- 
ing that the car was their property, and in April, on the day on which he 
made his final payment to the S. C. Corporation, he was served with a writ 
by the L. F. Corporation, He had ignored all communications from the 
L. F. Corporation and did not inform the S. C. Corporation of the claim 
made against him. The L. F. Corporation were, in fact, the true owners, 
the S. C. Corporation having received the car in good faith from another 
firm, who were themselves ignorant of any defect in their title. The hirer 
handed over the car to the L. F. Corporation, and now claimed damages 
from the S. C. Corporation. It was held that although at the time of making 
his final payment the hirer was aware that there was doubt whether the 
S. C. Corporation were the owners, he was entitled to rely on their warranty 
of the ownership because the warranty was given and became effective at 
the date of the agreement and not when the final payment was made. The 
S. C. Corporation, having failed to carry out the term which was the founda- 
tion of the agreement, namely, the sale of the car, were liable for breach of 

1. Yeoman Credit Lid, v. McLean, [1962] 1 W.L,R. 131 Q.B.D. 

2. Yeoman Credit Ltd. v. Odgers, [1962] 1 W.L.R. 215 C.A. 

3. Dukharam v. Commercial Credit Corporation, Ltd., A.I.R. 1940 Oudh 35. 

4. Kasai Narc^yan v. Laxmi Narasimmam, (F.B.), A.I.R. 1955 Hyd. 104, 
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warranty and, the car not having been theirs to deal with, they were not 
entitled to any reduction of damages by way of set-off or counter-claim in 
respect of hiring charges for the period during which the hirer had had the 
use of the car. Though the defendants contended that, in assessing damages 
for breach of warranty, an allowance should be made for the reasonable 
charge of hiring the car during the seven months in which the plaintiff had 
used it, it was held that no such allowance could be raade.^ 

In March, 1955, the appellant bought in New Zealand a new American 
car from the respondents, who were dealers, for ,207 which was the maximum 
controlled price. The importation of American cars into New Zealand was 
coni rolled by a licensing system administered by the New Zealand Board of 
Trade, licences being granted to importers subject to conditions, among which 
was a condition that the dealer would require the puschaser to enter into 
a deed of covenant that the purchaser would not within a period of two 
years from the date of the purchase of the car sell it unless he first offered it 
back to the dealer at the original prices less depreciation. Prices were con- 
tridled by orders made under the New Zealand Control of Prices Act, 1947, 
and by Section 2(1) of tha^ Act ‘‘price’’ in relation to the sale of any goods 
included any valuable consideration which in effect related to the sale of 
anv goods. Sale at a price not in conformity with the price control order 
Was an offence. The appellant, on purchasing the new car, entered into the 
covenant with the respondents required by the Board of Trade. Three 
months liter, in breach of the covenant, he sold the cai for /,'l,700. The 
respondents sued him for broach of contract claiming damage {viz* 

die dilference between ^1,700 and ,(,‘1,157 which was the contractual resale 
price to the respoiidenls, reached by deducting the depreciation, £50, from 
£l,207j. The appellant contended (a), that the covenant was illegal as con- 
travening the Act of 1947 in tliat, by taking the covenant, the respondents 
were taking a valuable consideration in addition to the maximum permitted 
price, and [b) that, if damages were recoverable, their amount should be 
£50, vii,^ the difference between £1,207 and £1,157 as the respondents could 
onlv charge the maximum controlled price on reselling the car. It was held 
by their Lordships of the Privy Council that the covenant was given for the 
privilege of being allowed to buy the car, not as consideration for its pur- 
chase, and thus the covenant was not a valuable consideration which in 
effect related to the sale within the meaning of Section 2(1) of the Act of 
1947 ; therefore the taking of the covenant did not contravene the Act of 
1947 and the covenant was valid. Their Lordships further held that damages 
should be assessed on the basis that the respondents were entitled to go into 
tlic market, notwithstanding that it was a surreptitious market fed by 
breaches of covenant by those who sold their cars, and to buy a similar car 
at market price ; the respondents, therefore, were entitled to £543 damslges 
computed on the footing that the price of such a car in the surreptitious 

1 . Wurman v. Suutkern Counties Car Finance Corporation, Ltd, ( W, J, Ameris Cat Salts, Third 
Par0»), [1949] 1 All E.R. 711. 
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market was £1,700. The importers were entitled to assume that the right 
hand of the Government knew what the left hand was doing, and, therefore, 
to assume that the Director of Price Control knew that the dealers had to 
exact a special covenant, and fixed the maximum price on that basis.^ 

A hire-purchase agreement in respect of a motor vehicle provided ‘*2. 
The hirer agrees (a) to pay on the signing of this agreement the initial pay 
ment of £186 2 s. set out in the schedule hereto in consideration of the 
option to purchase contained in clause hereof. Credit for such payment 
shall be given to the hirer only in the event of such option to purchase 
being exercised by him... 3. The owners agree... (A) that if the hirer 
shall punctually pay the monthly hire rentals and all other sums due 
under this agreement and shall strictly observe and perform all the terms 
and conditions and obligations on his part contained in this agreement, he 
shall have the option to purcliase the vehicle for the sum of 20 s.** The hirer 
made the initial payment as required but before completing the monthly 
payments had execution levied against him by a judgment-creditor, and 
under a provision in the contract the agreement was terminated by the owners 
and the vehicle retaken by them. He brought an aciion for recovery of the 
initial payment on the ground of total failure of consideration in that he 
had never rec .lived the benefit of the option to purchase, because the owners 
had terminated the agreement. It was held by the Court of Appeal that 
the initial payment could not be recovered, for the option to purchase had 
existed from the date of the agreement and payment of the £186 2s. although 
its exercise was subject to the fulfilment of his obligations by the hirer.® 
In Finances, Lid. v. Baldock, [1963] 1 All E.R, 443 C.A., there had been no 
repudiation of the hire-purchase agreement by the defendant and as such 
the plaintiffs were not entitled to damages for non-performance of the con- 
tract during the period for wiiich it would have continued to run but for its 
determination by themselves. 

F.O.B., F.O.R. and G.LF. contracts.— Where contracts of sale involve 
the shipment of goods or carriage by rail certain obligations of the contract 
are generally indicated by the initials or words ‘ff.o.b.”, “c.i.f.”, ‘*c.f.i.”, 
“ex ship’*, or “f.ar.** Such descriptions of the contract carry with them 
legal effects founded on the custom of merchants adopted into the law by the 
decisions of the Courts. 

The initials ‘^F.O.B.*’ mean “free on board”. V^^er an f.o.b. contract 
the seller puts the goods at his own expense for the account of the buyer. 
When on board, the goods are at the risk of* the buyer who is considered to 
be the shipper. This is whether the goods are specific or unascertained. 
The expression in a contract reading : “Sold to Oriental Traders (India), 
Calcutta, 25 Printing machines f.o.b. Plymouth” means that, ordinarily, 
the seller has no other obligation than explained above. This immunity of the 
buyer is however subject to the rule that unless otherwise agreed, where 

1. Mmat V, Betts Motors, Ltd., [1938] 3 All E.R. 402 P.C. 

2. Kelly v. Lombard Banking, Ud., [1958] 3 All E.R. 713 C.A. 



S, 2(h)J F. O. B., F. O, R, AND C. J. F. CONTRACTS 247 

goods arc sent by the seller to the buyer by a route involving sea transit, 
under circumstances in which it is usual to insure, the seller must give such 
notice to the buyer as may enable hitn to insure them during their sea transit 
and if the seller fails to do so, the goods shall be deemed to be at his risk 
during such sea transit. This provision applies to f.o.b. contracts unless the 
buyer has sufficient information to enable him to insure or has waived notice.' 

Similarly, the initials ‘T.o.r.” mean free on rail, and, ordinarily, nothing 
more. 

Subject to above, the terms ‘T.o.r.” (free on rail) and “f.o.b.” (free on 
board) have no meaning in abstraction without reference to the terms of a 
particular contract. If the words “f.o.r.” qualify the place of delivery in a 
particular contract then the seller’s liability is to place the goods free on the 
rail as the place of delivery. If they qualify only the price then the conse- 
quences are not necessarily the same. Whether in a particular case on a 
particular contract the words “f.o.r.” mean buyer’s responsibility to procure 
railway wagons or whether it will mean that the availability of railway 
wagons is the basis of the contract the absence of which will lead either to 
frustration or discharge of seller’s obligation will depend upon the facts of 
each cas»^,‘^ Loading into the railway wagons is not out? of the indispensable 
conditions of f.o.r. contracts. Under f.o.r. contracts delivery may be made 
at the railway station also. In a particular case, whether the seller under- 
took to deliver the goods into railway wagons, or at the station at his own 
expenses, would depend, in the absence of any specific stipulation in the 
agreement itself, on the practice of the particular railway.^ 

All the technicalities and incidents of an f.o.b. contract cannot be 
imported into an f.o.r. contract. While normally there is an obligation 
under an f.o.b. contract for the buyer to name the ships there is no corres- 
ponding obligation apart from special agreement in an f.o.r. contract for the 
buyer to name the railway. Whatever may be the position in an f.o.b. 
contract where a port may be served by different ships and different lines, 
in an f.o.r. contract with only a monopoly railway serving a particular station 
there is no obligation on the part of the buyer apart from the express stipula- 
tion to that effect to procure railway wagons and to make them available 
to the seller.* The term ‘bilticut’ means an f.o.r. contract, the price having 
to be paid against the delivery of the railway receipt.^ 


1. Section 32 of the English Sale of Goods Act, 1893 ; Wimble v. Rosenberg, [1913] 3 K.B, 

743. 

2. Girija v. National Coal Co,, Ltd., A.I.R. 1949 Gal 472 ; sec John Inglis v. William Stock, 
(1883) 10 A.G. 263 ; 54 L.J.Q,.B. 582 ; H. O. Brandt & Co. v. H. N Morris & Co., [1917] 2 
K.B. 784 ; 87 L.J.K.B. 101 ; Colley v. Overseas Exporters Ltd., [1921] 3 K.B. 302 ; 90 L.J.K.B, 
1301. 

3. Union of India v. Vasudeo, A.I.R. 1960 Patna 87. t 

4. As to different types of f.o.b. contracts, see lyrene Co. Ltd. v. Scindia Navigation Co. Ltd., 

[1954] 2 W.L.R. 1005, 1018. ^ 

5. Mooiji Jaiiha & Co. v. Setk Kirodimal^ A.I.R. 1961 Kerala 21 ; Both Hajarimal v. Gulab 
ckand, AXK. 1956 Nag. 118. 
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The initials or ^‘c.f.i.” stand for the words *‘cost, insurance, 

freight”. The expression in a contract ‘^Rs. 250 per tonne c.i.f* Kidderporc 
Docks, Calcutta” means that the sum includes the price of the goods, the 
premium for insuring them and the freight payable for carrying them to the 
named destination. 

A c.i.f, contract usually provides for payment of “cash against docu- 
ments”.^ The fact that the goods have not arrived at the lime when the 
documents are tendered does not excuse (he buyer from making immediate 
payment. The buyer however may reject the goods and recover the money 
paid by him if on arrival the goods are found not to be in conformity with 
the contract. 2 

The essential feature of an ordinary c.i.f. contract as compared with an 
ordinary contract for the sale of goods rests in the fact that performance of 
the bargain is to be fulfilled by delivery of document representing the goods 
and not by the actual physical delivery of goods by the seller. The principal 
obligations which the seller undertakes in a c.i.f. contract in the strict sense of 
the term are : 

(fl) to ship at the port of shipment within the lime mentioned in the 
contract, goods of the description contained in the contract ; 

{b) to procure on shipment a contract of adreightment under which the 
goods will be delivered, at the destination contemplated by the contract ; 

(r) to effect an insurance on the goods upon the terms current in the 
trade which will be available for the benefit of the buyer ; 

{d) to make out an invoice of the goods ; and 

(r) to tender these documents to the buyer, namely, the bill of lading, the 
invoice and the policy of insurance. 

But variations in one or other of these obligations or inclusion of terms in the 
contract inconsistent with these obligations do not prevent the contract from 
being a c.i.f. contract provided they do not affect the essential character of the 
contract. The only obligation on the buyer, apart from express agreement, 
is to be ready and willing to pay the price in exchange for the documents.® 

In practice the buyer frequently agrees to accept documents other than 
those required under a strict c.i.f. contract. The buyer may agree, for 
example, to accept a certificate of insurance instead of a policy, or he may 
agree to accept a delivery order instead of a bill of lading. Such agreed 
deviations have however to be expressly provided for in the contract and it 
should be made clear whether or not the seller is to be entitled to sue for 
the price and the risk is to pass on tender of the substituted documents. 

In an ordinary c.i.f. contract the seller has to tender the c.i.f. documents 
or the agreed documents to the buyer at the latter’s residence or place of 
business, in the absence of any contract to tender the documents at any 
other place. 

1. Soarthingjee v. Nasurudeerit (1917) 40 I.C. 526. 

2. E. Clemens Horst Co. v. Biddell Bros., [1912] A.C. 18. 

3. Narayanaswanii v. Soundara Rajan & Co., A.I.R. 1958 Mad. 43 ; Johnson v. Taylor Bros. 
af Co., Ltd., [1920] A.C. 144, 155, 156; 89 L.J.K.B. 227. 
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The use of the label is not conclusive. The true effect of all the 

terms of the contract must be taken into account though the description 
“c.i.f.** must not be neglected.^ 

The tender of the goods under a c.i.f. contract is effected by the tender 
of the bill of lading and accompanied in case the goods have been lost in 
transit by the policy of marine insurance, which it is the seller’s duty to take 
out for the protection of the buyer. In the absence of any stipulation with 
rega.'d to the time for payment, the payment must be made when the bill of 
lading and other necessary shipping documents are presented to the buyer, 
provided, of course, that the goods have been shipped within the stipulated 
period and the documents are presented at a reasonable time.^ 

Under a c.i.f. contract the seller can give symbolical delivery of the 
goods by tendering to the buyer three documents, namely, a bill of lading, 
an invoice, and a policy of insurance. Inlaw the tendering of these docu- 
ments is tantamount to giving delivery of the goods covered by these docu- 
ments and the buyer is bound to accept these documents and pay the price.® 

Delivery of the actual goods by the seller to the buyer is not required 
under a c.i.f. contract but delivery of the goods to a ship’s Master is however 
uudoubt'^dly required. It is also required that the goods must be of the 
contract description and that the relative bill of lading must not exceed or 
fall below the stipulated quantity. The obligation as to the delivery of the 
goods under c.i.f. contract is discharged by the delivery of the goods on board 
a ship instead of directly and at once to the buyer. As seen before, even 
after (he shipping documents have been presented to the buyer and even 
after he has paid out the invoice price he still retains the right to examine 
the goods shipped to liim and to reject them if he finds any deficiency in 
regard to either quantity or quality.^ 

Sales ship”. — In the case of a sale ‘‘ex ship” the seller has to cause 

delivery to be made to the buyer from a ship which has arrived at the port 
of delivery and has reached a place therein, which is usual for delivery of 
goods of the kind in question. The seller has therefore to pay the freight, 
or otherwise to release the shipowner’s lien and to furnish the buyer with an 
effectual direction to the ship to deliver. Till this is done the buyer is not 
bound to pay for the goods. Till this is done he may have an insurable 
interest in profits, but none that can correctly be described as an interest 
“upon goods”, nor any interest which the seller is bound to insure for him. 
If the seller insure, he does so for his own purpose and of his own motion. 

1. Compioir D' Achat et de Ventt du Boennbond Beldge v. Luis de Bidder Limitada, [1949] 
A.C. 293 : [1949] 1 All E.R. 269 ; Herman & Mohatta (India) Lid. v. Pran Ballav. A.I.R. I960 
Cal 524. 

2. Moolchand KesarimuU v. Associated Agencies, A.I.R. 1942 Madras 139. 

3. Bidden Brothers v. Clemens Horst Co., [1911] I K.B. 214 ; Phoenix Mills, Ltd, v. J^inshaw 

Co., A.I.R. 1946 Bom. 469. 

4. Joseph V. Kedarnath, A.I.R. 1959 Gal. 328 ; E. Clemens Horst Co. v. Btddell Bros., [1912] 
A.C. 18. 
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The mere documents do not take the place of the goods under such a Oon- 
tract.^ 

Building contracts. — Building contracts for their formation, characteris- 
tics and incidents are governed by the principles of the law of contract just 
as other contracts. A building or engineering contract is an agreement 
under which a person, namely, the builder or contractor, undertakes for 
reward to carry out for another person, namely, the building owner or 
employer, works of a building or civil engineering character. The work 
may have to be carried out upon the land of the employer or building 
owner. In special cases obligations to build may arise by contract where 
the land docs not belong to the employer or building owner. In cases of 
building leases, and contracts for the sale of land with a house in the course 
of erection upon it, the land at the time of the building contract may not 
fully belong to the employer. As to the distinction between a contract for 
work and labour and contract for sale, see Jariwala v. State of Gujarat A.I.R. 
1965 Guj. 253. 

Contracts of employment of architects, engineers, or quantity surveyors 
by the building owner are sometimes associated with building and engineer- 
ing contracts. Readers are referred to Alfred Hudson, Building and Engineer- 
ing Contracts i 8th ed., 1959, and for further study on the subject to the under- 
mentioned texts. ^ 

Section 2 (i) : Voidable Contract 

An agreement which is enforceable by law at the option of one or more 
of the parties thereto, but not at the option of the other or others, is a void- 
able contract. A voidable contract is thus one which may be either afRrmed 
or repudiated at the option of one of the parties but not of the other. 
Voidable means valid until repudiated.® ‘^Void’ means to deprive (something) 
of legal validity; to make legally void or invalid; to annul or cancel. 
^Voidable’ (from void (verb) plus able) means (something) capable of being 
annulled or made legally void ; spec, (as distinguished from void), that may 
be either voided or confirmed.^ The option which characterises a voidable 
contract is an option either to say ‘^it shall not be enforceable at all” or to 
leave it as a good contract enforceable by any party on the usual conditions. 
This is so in any case under Section 19 ; it is enforceable at the option of 
one party only in the sense that that party may elect to treat it as not bind- 
ing upon any party. The voidable contract in a case of undue influence is 


1. Tanglsz* Insurance Association v. Lukmaiyee, [1918] A.C. 589. 

2. Salder Legal Aspects of Engineering, New York, 1948 ; Saldcr, Specifications and Law on Eng- 
ineeringt^ New York, 1949 ; Thomson, Architectural and Engineering Law, New York, 1951 ; Werbin, 
Legal Guide far Contracts, Architects and Engineers, London, 1952 ; Phillips, Building Law, 
London, 1953 ; Groswell, Imw relating to Building and Engineering Contracts, London, 1954 ; 
Keating, Law and Practice of Building Contracts including Architects and Surveyors, London, 1955 ; 
and Salder, Legal Aspects of Construction, New York, 1959. 

3. Duncan v. Dixon, (1890) 44 Gh, D. 21 1. 

4. Oxford English Dictionary, 1933, reprinted 1981, vol. i, 586 ; vol. xii, 287, 288. 
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either going to be good or wholly void. After rescission it will not be enforce- 
able at alL^ As to voidability of contracts see Sections 19 and 19A, post. 

As to consequences of rescission of a voidable contract, see under Sections 
18 and 64, post. 

Section 2 ( j) : Contract when becomes void 

A contract which ceases to be enforceable by law becomes void when it 
ceases to be enforceable. Not every unenforceable contact is declared void, but 
only those unenforceable by law, and those words mean not unenforceable by 
reason of some procedural regulation, but unenforceable by the substantive 
law. For example, a contract which was from its inception illegal, such as 
a contract with an alien enemy, would be avoided by Section 2 (g), and one 
which became illegal in the course of performance, such as a contract with 
one who had b'^cn an alien friend but later became an alien enemy, would 
be avoided by Section 2 (j). A mere failure to sue within the time specified 
by the statute of limitations or an inability to sue by reason of the provisions 
of one of the Orders under the Civil Procedure Code would not cause a contract 
to become void.* Thus where a vendee of land, who has not been given 
possession under the contract of sale and against whom an order under 
S'^ction 145(6-) of the Code of Criminal Procedure has been passed, fails to 
sue for possession of the land w^ithin 3 years as required by Article 47 of the 
Limitation Act, 1908*, the contract of sale does not become void within the 
meaning of Section 65 of the Contract Act so as to entitle him to recover the 
consideration of the sale-deed from the vendor.* By the mere fact that the 
right to enforce specific performance of the contract has become barred, the 
contract does not become void as it has ceased to be enforceable. The provi- 
sions of Section 65 will not apply in the case in question,* 


1. Muralidkar v. International Film Co., Ltd., A.I.R. 1943 P.C. 34. 

2. Mohanth V. U Ba Ti, A.I.R. 1939 P.C. 110, 113 : (1939) Rang. L.R. 358 : 66 I.A. 
198:181 I.G. 1 (P.G.): 41 Bom. L.R. 742; Whitley Stokes : Anglo-Indian Codes, vol. I 
(1887), 547. 

3. Now see Article 65 of the Limitation Act, 1963. i 

4. Vishwanath v. Deokabai, A.I.R. 1948 Nag. 382. 

5. Pulingundla V. Geddam, A.I.R 1945 Mad. 171. Vishwanath ^.Deokabai, A.I.R. 1948 
Nagpur. 382 ; liarnatk v. Indar Bahadur, A.LR. 1922 P.C. 403 ; Mohanth v. U* Ba Yi, A.I.R. 
1939 P.C. 110; €6 LA, 198 : 181 LG. 1 ; (1939) Rang. L.R. 358, 



CHAPTER I 

Of the Communication, Acceptance and Revocation of Proposals 

3 . The communication of proposals, the acceptance of pro- 
„ . . posals, and the revocation of proposals and 

ccptanceand revoca- acceptances, respectively, are deemed to be 

tion of proposals. i i ^ • • r 

made by any act or omission of the party pro- 
posing, accepting or revoking by which he intends to communi- 
cate such proposal, acceptance or revocation or which has the 
effect of communicating it. 

Commanicatioii of proposals. — The communication of proposals is 
deemed to be made b/ any act or omission of the party making the proposal 
by which act or omission he intends to communicate such proposal or which 
act or omission of his has the effect of communicating it. A proposal, that 
is, an offer can be made either to a particular person or to the public at 
large. The proposal made to the public at large will ripen into a contract 
with any member of the public who comes forward and accepts it.^ In 
Carlillv. Carbolic Smoke Ball Co., \ht defendants issued an advertisement in 
which they offered to pay 100 to any person who succumbed to influenza 
after having used one of their smoke balls in a specified manner and for a 
specified period. The defendants also deposited a sum of /^1,000 with their 
bankers to show their sincerity. The plaintiff, on the faith of the advertise- 
ment, bought and used the balls as prescribed but caught influenza. She 
sued for the 100. In the instant case the proposal was construed as con- 
sisting of a definite promise to be bound provided that certain specified 
terms were accepted. It was a proposal, that is, a firm ofler on the part of 
the defcudauis and not au invitation to treat. The proposal thus made by 
the defendants to the whole world through the medium of an advertisement 
was considered as duly communicated to the persons concerned. 

As to when the communication of a proposal is complete see under Sec- 
tion 4, post. 

Acceptance of proposals. — An offer remains capable of acceptance 
until the offeree is made aware of its withdrawal.^ The acceptance of pro- 
posals is deemed to be made by any act of the party accepting the proposal 
by which act he intends to communicate such acceptance or which act or 
amission of his has the effect of communicating it. When the person to 
whom the proposal is made signifies his assent thereto, the proposal is said 
to be accepted. This assent on the part of the offeree may be gathered from 
his words of mouth, letters, documents, telephonic or teleprinter messages as 

1. CarlUl V. Carbolic Smoke Ball Co., [1892] 2 Q.B. 484, i^d. [189!^] 1 ft.B. 256. 

2. Henthoffi v. Fraser, [1892] 2 Gh. 27. 
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well as from his conduct. Acceptance of a proposal may be inferred from 
the conduct of the party accepting it._ Hindusthan Co-operative Insurance Society, 
Ltd. V. Shyam Sunder^ is a case in point. The facts were this. All papers, 
namely, the proposal, the medical reports and the friends’ reports were 
completed and sent to the Insurance Company. The Company with the 
knowledge of the completion of the papers cashed the cheque sent to it by 
its organiser though the company knew that the organiser had no authority 
to receive the cheque as premium. It was the company which could take it 
or not as premium. It was held that the company by cashing the cheque 
and appropriating the money was deemed to have accepted the proposal. No 
communication was deemed necessary in the instant case to be made to the 
assured to complete the acceptance. The contract was deemed to have been 
made at the moment the money was appropriated. It was a completed con- 
tract, No subsequent communication by one of the parties could open the 
matter again. The company was therefore held liable to pay the insurance 
money. According to Section 8 of the Indian Contract Act, the perform- 
ance of the conditions of a proposal or the acceptance of any consideration 
for a reciprocal promise which may be offered with a proposal is also an 
acceptance of the proposal. When two or more parties enter into a com- 
petition under the auspices of a third party each undertaking to be bound 
by the rules of the game they may be held to be entering into a contractual 
obligation with one another.^ Under Section 7 of the Indian Contract Act, 
the assent on the part of tlie offeree must be an absolute one and not con- 
ditional. A conditional assent implies in law only a counter-proposal. In 
law, the earlier proposal is considered as removed by the counter-proposal 
as made by the original offeree.® When once the original offeree has thus 
assumed the role of a proposer, making the counter-proposal, he cannot sub- 
sequently change his mind and unilaterally revive and accept the original 
proposal as made to him as offeree by the original proposer, because the 
original proposal has been removed in the eye of the law by his own counter- 
proposal. This counter-proposal has sometimes to be distinguished from a 
request for information on the part of the offeree which may be made by 
him while the proposal is still subsisting. Such an inquiry is construed in 
law as not destroying the original proposal. An acceptance on the part of 
the offeree communicated subsequent to this inquiry whether answered or 
not by the proposer will, therefore, result in a binding agreement.^ When 
the negotiations had bet n continued indefinitely resulting in proposals and 
counter-proposals and no concluded agreement could easily be ascertained, 
the conduct of the parties inter se may enable the Court to determine the 


1. A.I.R. 1952 Cal. 691. Life Insurance Corporation oj India v. Tada Tirupathayya^ A.I.R. 1963 
Andhra 353. 

2. Clarke v. Dunraven^ [1897] A.C. 59, 63. 

3. Hyde v. Wrench, (1840) 3 Bcav. 334. 

4. Stevenson v. McLean, (1880) 5 Q.B.D. 346, 350. 
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point of time when a concluded agreement will be deemed in law to have been 
reached.^ * 

Apart from the cases of continued negotiations which often create a prob- 
lem for the Court to determine the point of lime at which a concluded 
agreement, if one at all, will be deemed in law to have been made by the 
parties, the expressions used in a written agreement may also sometimes 
create difficulties for a Court in deciphering whether a concluded contract 
has been eflFected thereby. Sometimes the parties may have reached an 
agreement though the execution of a more formal document may bv. awaited. 
It may also be the case where the parties have not yet reached a binding 
contract. The Court will have to decide in each fact-situation whether the 
parties did in fact reach a binding contract and were awaiting the execution 
of a formal deed of contract or they did not yet enter into a binding agree- 
ment but were only awaiting the formation of such an agreement.^ Until 
such an agreement was or could be reached, the parties were as free as if 
they had not started any negotiations at all. Where the preparation or formal 
execution of a further document or the advice of a solicitor or other com- 
petent person is made a condition precedent to the formation of a binding 
agreement the case is one where the stage of a concluded contract had not 
been reached. A person cannot be bound by a one-sided offer which is 
never accepted, particularly when (he parties intended that the contract 
should be reduced to writing. The insistence on a document excludes 
speculation as to what was and what was not agreed to however much the 
matter might have been raised by one of the parlies during the stage of 
negotiation.^ 

Where the execution of a formal document is only desired for the sake 
of convenience, the stage of a concluded contract may be inferred as to have 
been reached.^ As in the case of determining the acceptance of an offer, 
the conduct of the parties as well as the facts of a given case may also help 
the Court in arriving at a conclusion as to whether a binding agreement had 
been reached between the parties inter se,^ 

Where the terms of an agreement are not capable of giving any idea as to 
the finality of the negotiations and where the conduct of the parties or the 
circumstances of tlie case as well as the trade practices concerned fail to in- 
dicate any concluded contract the Court will accept the view that no binding 


1. Brogden v. Metropolitan Ry, Co., (1877) 2 A.C. 666. 
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Radhanath, A.I.R. 1934 Gal. 2'ib ; Sreegopal Mullick v. Ram Churn, (1882) 8 Cal. 656 ; 
Harichandv. Govind Luxman, (1923) 47 Bom. 335 P.G. ; A.I.R. 1923 P.G. 47 ; 71 I.C. 763 .* 
50 I. A. 25 ; Currimbhoy & Co. v. Creet & Sons, A.I.R. 1933 P.G. 29. 

3. Thawardas Pherumal V. Union of India, A.I.R. 1955 S.G. 468. 

4. Coken v. Sutherland, (1890) 17 Cal 919. 

5. Winn V. Bull, (1877) 7 Gh. D. 29 ; Chillingworth v. Esche, [1924] 1 Gh. 97 ; Eccles v. 
Bryant and Pollock, [1948] Gh. 93 : [1947] 2 All E.R. 865 ; Branca v. Cohatro, [1947] K..B. 
854 : [1947] 2 All E.R. 101 ; Hitlas Of Co. v. Areas, Ud., [1932] 38 Com. Gases 23 ; FaUy v. 
Classique Coaches, Ltd,, [1934] 2 K.B. 1. 
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agreement had at all been reached by the parties.^ Where the language 
used is obscure and incapable of any definite meaning it is not possible for 
the Court to attribute to the parties any particular intention as to have been 
reached. For the impossibility in the circumstances of ascertaining any 
agreed intention as between the parties the purported agreement will be 
presumed in law as to have been left in an inchoate state not getting beyond 
the stage of negotiations. Where, again, the vagueness of the expressions 
used results in the purported agreement of being capable of embodying more 
than one intentions, the purported agreement will be deemed in law as to 
have no binding effect inasmuch as there has been no consensus ad idem as 
between the parties. Subject to this, a court of law inclines more in the 
direction of finding the formation of an enforceable agreement than in 
adjudging that there has been no concluded contract.* 

In cases of life insurance there is a presumption that all communications 
before the issue of a policy are preliminary only; but if appropriate words 
are used, a binding contract may be made even before the issue of a policy,® 
Whether the proposal of the assured had been accepted is a question of con- 
struction.^ 

Whether acceptance implies the knowledge on the part of the 
acceptor of the proposal made. — Suppose R offers, by way of reward, a 
necklace of a given weight and quality to anyone who will inform him of 
the whereabouts of S who is not traceable. Now, J may give R the neces- 
sary information though without knowing that the declaration of the reward 
had been made. Or, jV may give the necessary information to R with the 
knowledge of the reward offered and with the intention of getting it. Or, H 
may give the necessary information to R with the knowledge of the reward 
offered but without the intention of getting the reward proposed, his motive 
being altogether altruistic or selfless. F, again may give the necessary 
information to R to gain his personal ends which are other than the gain of 
the reward, though the proposal of the reward was known to him. In the 
eye of the law only N will be presumed to have accepted the proposal.® JV, 
by giving the necessary information to R with the knowledge of the offer 
both accepts the offer and executes the consideration, thus entitling himself 
to the reward because acceptance in law implies the consciousness as to the 
proposal made. The fact of the knowledge of the proposal on the part of jV, 
in the absence of anything to the contrary, will lead the Court to presume 
that N gave the necessary information to R with the intention of entitling 
himself to the reward, communication of the acceptance of the proposal 
having been waived by the proposer himself. J, while giving the necessary 

1. Scammell v. Ouston^ [1941] A.C. 25K » 

2. Nkolene, Ltd, v. Simmonds, [1953] 1 Q.B. 543 : [1953] 1 All E.R. 822. 
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Ltd. V. Skyam Sunder, A.I.R. 1952 Cal. 691. 

4. Ram Dev v. Lakshmi Insurance Co. Lid., A.I.R. 1962 Pui^. 125* 

5. RUch V. Snedaker, (1868) 38 N. Y. 248 (an American case) ; R. v. Grttke, [1927] 40 
G.L.R, 227 ; Mloot^ v. Ammeasi Stidss Watch Co-, South African Law R. (1915) App. 100- 
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information to R did it gratuitously because he had had no knowledge of the 
proposal earlier made. His giving the information was not tantamount in 
law to an acceptance ; nor was it a case of executed consideration inasmuch 
as there was no proposal or offer held before him. Even where a proposal 
has been made to the whole world or to a particular section of the public^ consent 
or assent thereto on the part of J could not be inferred in view of the fact that he 
for one had never heard of the proposal. Similarly, H or V did not give 
the information to R with a view to reaching a binding agreement with 
him. As neither of them meant business, the clement of mutuality between 
the parties necessary to form a binding contract was absent in the case of H 
or F. In Williams v. Carwardine^ it had however been held that motive was 
irrelevant, and that the giving of the information with the knowledge of 
the offer of the reward was sufficient to constitute in law an acceptance of 
the offer as well as an executed consideration. It will be noted that though 
motive may be considered irrelevant, the question of intention cannot be 
brushed aside in the matter of the formation of a binding contract. In the 
given cases neither H nor V meant any bargain. They did not mean any 
business. They had had no intention at all to enter into a contract, cither 
expressly or impliedly, with R, The parties could not be said in law to be 
ad idem and consequently there could be no contract between R and H or R 
and F. Mere knowledge of the proposal would not go far. There being 
no unanimity of minds between R and H or between R and F no contract 
could result. Had there been, in the matter of giving the information to 
/?, any intention, whether express or implied, on the part of H or F, to 
receive the reward proposed as t he quid pro quo, th e phenomenon of a bind- 
ing agreement would be decmeffTnlaw to have beerT'reached irrespective of 
the fact that the implied or express intention for the reward had been mixed 
up with feelings or motives of altruism or personal ends. In the case of J 
also, there was no unanimity of minds between R and J, the accompaniment 
of /?*s proposal with J*s act being only fortuitous in its manifestation.* 

As to when the communication of an acceptance is complete, see under 
Section 4, post. As to the revocation of proposals and acceptances, see under 
Section 5, post. As to how a revocation of a proposal is made see Section 6, 
post. 

The need of communication of acceptance. — Mere mental assent to an 
offer does not conclude a contract. The acceptance must in ordinary cases 
be communicated, and if there is no such communication there is no conclud- 
ed and binding agreement.* As an ordinary rule of law, an acceptance of 
an offer made ought to be notified to the person who made the offer, in 
order that the two minds may come together. Unless this is so, the two 
minds may be apart, and there is not that concensus which is necessary 

1. 5 C.P. 566. See also Sections 71 and 168, 

2. Tim V. Hoffmann & Co., (1873) 29 L.T. 271 ; Lalman Shukla v. Gauri Dutt, (1913) U 
All L.J. 489 ; see also under Section 8, post. 

3. Felthouse v. Bindley, (1862) 1 1 G.B.N.5. 869 ; Powell v. Lee, (1908) 99 L.T. 284. 
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according to the rules of English law, to make a contract. As notification of 
acceptance is required for the benefit of the person who makes the offer, 
the person who makes the offer may dispense with notice to himself if he 
thinks it desirable to do so. Where a person in an offer made by him to 
another person expressly or impliedly intimates a particular mode of accep- 
tance as sufficient to make the bargain binding, it is only necessary for the 
other person to whom such offer is made to follow the indicated mode of 
acceptance ; and if the person making the offer expressly or impliedly 
intimates in his offer that it will be sufficient to act on the proposal without 
communicating acceptance of it to himself, performance of the condition is a 
sufficient acceptance, without notification.^ Subject to all this, the manner 
prescribed cannot be mere silence. Assent must be by express words or 
positive conduct. No duty is cast by the law upon the person to whom an 
offer is made to reply to that offer. ^ 

Mode of communication of the acceptance of the proposal. — ^When 
a proposer has prescribed a particular mode of communicating the acceptance 
of the proposal made, the offeree has to communicate his acceptance in that 
very mode. Otherwise, ordinarily, the proposer may repudiate the accep* 
lance.* In England, this rule as to communication of acceptance has been 
applied in its spirit and not in its letters. English Courts have relied on the spirit 
of the prescribed mode of communication. Thus when the proposer prescribes 
a particular mode of communication of the acceptance of his proposal and 
the offeree communicates his acceptance in a different mode but equally or 
even more expeditious in its effect, the English Courts will not permit the 
proposer to repudiate the offeree’s acceptance.* When the offeree observes 
the prescribed mode of communicating the acceptance he thereby completes 
the phenomenon of agreement. Whether a particular mode of communicat- 
ing the acceptance has been prescribed by the proposer has sometimes to be 
determined from a given fact-.situation.’'* In Quenerduaine v. Cole^ it was 
presumed that a proposal by telegram implied that its acceptance should be 
communicated in an equally expeditious way. An acceptance by post of a 
proposal made by telegram was thus held to be of no avail to the offeree. 
The offeror may however indicate the mode of communicating acceptance 
either expressly or by implication. Thus a person who addresses to 
another an offer by post is presumed to indicate, unless anything is said to the 
contrary, that the acceptance if any should or can be communicated by 
post.’ Where no particular mode of communicating the acceptance has 

1. Carlill V. Carbolic Smoke Ball Co., [ia93] 1 Ci-B. 256. 

2. Goddar Mall v. Tata Industrial Bank, Ltd., A.I.R. 1927 All. 407 ; Subramania v. Ammapit 
Co-operative Society, A.I.R. 1961 Mad. 289. 

3. Eliason v. Heashaw, (1819), 4 Wheaton, 225 (an American case). 

4. Tinn v, Hoffmann Of Co., (1873), 29 L.T. 271. 

5. Kennedy v. Thomassen, [1929] 1 Gh. 426. 

6. (m83) 32 W.R. 185. 

7. Household Fire Insurance Co. v. Giant, (1879) 4 Ex, D, 216 ; Hmdk^n v, Feaser^ [1892] 

2Ch. 27. ‘ 
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been prescribed by the proposer, the nature of the proposal as wdl as the 
fact-situation in which it is made will be decisive as to the form or mode 
of communicating the acceptance thereof. Thus an oral proposal may be 
presumed to be accepted by word of mouth provided that such assent to 
the proposal is understood by the proposer. In the instant case the proposal 
will not ripen into a binding contract unless the proposer understands that 
his proposal has been accepted by the offeree.^ This rule as to the necessity 
of the communication of the acceptance reaching the proposer holds good 
in cases of proposals being made by words of mouth, telephone, teleprinter 
and other modern means of communication. That is to say, in the instant 
cases of proposals there will be no binding contract until notice of the 
acceptance is received by the proposer. Where no mode of communicating 
the acceptance has been prescribed cither expressly or impliedly by the 
proposer or where there is no accepted trade practice governing the mode 
of communication of the acceptance in the particular transaction concerned, 
acceptance by post is taken as the usual mode of communication.* Thus 
where a proposal is made and its acceptance is communicated through the 
post, a binding agreement is reached the very moment the letter accepting 
the proposal is posted, even though the letter may never reach the proposer.® 

As to when the communication of an acceptance is complete under the 
Indian Contract Act, see under Section 4, post. 

Acceptance of acceptance, — A binding agreement is reached when the 
proposal has been assented to by the offeree and the said assent on the part 
of the offeree has been communicated to the proposer. Under Section 4. 
post, the communication of an acceptance is complete as against the proposer 
when it is put in course of transmission to him so as to be out of the acceptor. 
An acceptance, on the part of the proposer, of the acceptance as made by 
the offeree is not a relevant factor in the formation of a binding agreement 
which is deemed to have been reached between the parties, inter se, as soon 
as the proposer’s proposal has been accepted by the offeree and the said 
acceptance has been, in the eye of the law, communicated to the proposer 
cither by a message or by the necessary conduct bringing to the knowledge 
of the proposer the fact of the necessary acceptance. Acceptance of acceptance 
though not relevant in English jurisprudence is indcspensablc in some of 
the continental countries of Europe. 

The Fifth Indian Law Commission. — The heading of Chapter I of the 
Indian Contract Act, is inadequate. Chapter I includes also communica- 
tion of acceptance {see Section 4) though the heading of the Chapter I does 
not so indicate. It appears that the heading should read : “Of the Com- 
munication, Acceptance and Revocation of Proposals and Communication 
and Revocation of Acceptances”. Acceptance of Acceptance being exclu- 

1. Entorts, Ltd. v. Miles Far East Corporation, [1955] 2 All. E.R, 493, 495. 

2. Adams v. Lindsell, 1 B. & Aid. 681 : 106 E.R, 250. 
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dec! from the purview of the Act, a heading reading: ‘‘Of the Communica- 
tion, Acceptance and Revocation of Proposals Acceptances” would be 
misleading. The marginal notes to Section 3 are also inadequate. Revoca- 
tion of acceptances, though included in the Section, has been omitted from the 
marginal notes. Section 3 being as it is the marginal notes thereto should 
read: “Communication, acceptance and revocation of proposals and revo- 
cation of acceptances”. It may also be observed that the subject of com- 
munication of acceptances might as well be included in Section 3, instead of 
mentioning therein only the revocation of acceptances. If the communica- 
tion of acceptances were also included in Section 3, the marginal notes there- 
to would, accordingly, read: “Communication, acceptance and revocation 
of proposals and communication and revocation of acceptances”. It is not 
known how this aspect of Chapter I and Section 3 escaped its examination 
by the Fifth Indian Law Commission. 

4. The communication of a proposal is complete, when it 
comes to the knowledge of the person to whom 

Uommunication ... 

when complete. it is made. 

The communication of an acceptance is complete, — 
as against the proposer, when it is pul in a course of transmis- 
sion to him, so as to be out of the power of the acceptor; 

as against the acceptor, when it comes to the knowledge of the 
proposer. 

The communication of a revocation is complete, — 
as against the person who makes it, when it is put into a course 
of transmission to the person to whom it is made, so as to be out 
of the power of the person who makes it ; 

as against the person to whom it is made, when it comes to his 
knowledge. 

Illustrations 

(a) A porposcs by letter, to sell a house to i? at a certain price. 

Tile communication of the proposal is complete when B receives the letter, 

(b) B accepts proposal by a letter sent by post. 

The communication of the acceptance is complete, — 

as against A when the letter is posted: 
as against By when the letter is received by Ay, 

(c) A revokes his proposal by telegram. 

The revocation is complete as against Ay when the telegram is despatched, It is comp* 
Irtc as against B when B receives it, 

B revokes his acceptance by telegram, revocation is complete as against B when the 
telegram is despatched, and as against A when it reaches him. 

The commumcaiion of a proposal is complete when it comes to the know- 
ledge of the person to whom it is made. A proposes by letter to sell a house 
<^0 R at a certain price. The communication of the proposal is complete 
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when B receives the letter. There will be no proposal till it comes to the 
knowledge of the person to whom the proposal was intended to be madc.^ 

For further discussion on communication of proposals see under Section 3, 
supra. As to the point of the time till when a proposal may be revoked, see 
Section 5, infra. 

As against the proposer, the communication of an acceptance is complete 
when it is put in a course of transmission to him, so as to be out the power of 
the acceptor. B accepts A's proposal by a letter sent by post. As against A, 
the communication of the acceptance is complete when the letter is posted. 

As against the acceptor, the communication of an acceptance is complete 
when it comes to the knowledge of the proposer. B accepts ^’s proposal by 
a letter sent by post. As against B, the communication of the acceptance is 
complete when the letter is received by A. 

For further discussion on acceptance of proposals see under Section 3, 
supra. As to the mode of communication of the acceptance of proposal also 
see under Section 3, supra. As to the moment till when an acceptance may 
be revoked see Section 5, infra. 

As against the person who revokes his proposal, the communication of his 
revocation of the proposal is complete when it is pul into a course of trans- 
mission to the person to whom it is made, so as to be out of the power of the 
person revoking his proposal. As against the offeree, that is, the person to 
whom the proposal was made and from whom the proposal is being revoked 
the communication of the revocation of the proposal is complete when it 
comes to his knowledge. A revokes by telegram his proposal made to B. 
The revocation is complete as against A when the telegram is despatched. 
It is complete as against B when he receives it. Similarly, when B revokes 
by telegram his acceptance, the revocation is complete as against himself 
when the telegram is despatched. As against A it is complete when the 
telegram reaches him. 

As to the moment when a contract may be said to be concluded, sec 
infra. 

Conclusion of contract* — Mere mental assent to a proposal does not 
conclude a contract. The acceptance must in ordinary cases be communi- 
cated, and if there is no such communication there is no concluded and 
binding agreement.® As an ordinary rule of law, an acceptance of an offer 
made ought to be notified to the person who made the offer, in order that 
the two minds may come together. Unless this is so, the two minds may be 
apart, and there is hot that consensus which is necessary according to the 
rules of English law to make a contract. For further discussion as to the 
need of communication of acceptance of proposal see under Section 3, supra. 

An offer remains capable of acceptance until the offeree is made aware of 

1. Rman Lai v. Harckaran, A.I.R. 1947 All. 337 j Ahmad Bux v. Fazal Karim (1940) Mad. 
95 ; A,I.R. 1940 Mad. 49 : 190 LG. 154. 

2. Felthouse v. BtndUjf (1862) 11 C.B.N,S. 869 ; Powell v. Lee (1908) 99 L.T, 284 ; Enieres, 
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its withdrawal. Where the parties must, from the context, have reasonably 
assumed that the post might be used as a means of communicating the accept- 
ance of the offer, the acceptance is complete as soon as it is posted.^ 

The ordinary rule of law, to which special considerations governing con- 
tracts by post are exceptions, being that the acceptance of an offer must be 
communicated to the offeror, the place where the contract is made is the 
place where the offeror receives the notification of the acceptance by the 
offeree. 2 

When the parties negotiate a contract orally in the presence of each other 
or over telephone and one of them makes an oral offer to the other, it is 
obvious that an oral acceptance is expected, and the acceptor must ensure 
that his acceptance is suitable, heard and understood by the offeror. The 
acceplancc in such a case must be by such words which have the effect of 
communicating it. If the words of acceptance are inaudible and have not 
been heard or understood by the offeror, the acceptance is incomplete and 
no contract would be formed until the acceptor repeats his acceptance so 
that the offeroi can hear it. 

It is obvious from the language used in Section 4 about the completion of 
the communication of an acceptance that those provisions can have no 
applicability where the parties negotiate a contract in the presence of each 
other or over telephone. The object of Sections 4 to 6 is to fix the point of 
time at which either party negotiating the contract is precluded from chang- 
ing his mind. Sections 4 to 6, therefore, are intended to fix the point of 
time at which either party is precluded from revoking the offer or accept- 
ance. As a contract settled by telephone is complete only when the accept- 
ance is received by the offeror, the place where the contract is made will 
clearly be the place where the acceptance is received.® 

Special considerations governing contracts by post being exceptions to the 
general rule of law that the acceptance of a proposal must be factually com- 
municated to the proposer, as soon as the acceptance is posted or sent by 
telegram, the acceptance is complete against the proposer, and so far as he 
is concerned the contract is concluded. The proposer is bound as soon as 
the acceptance is posted subject to the right of the acceptor to revoke his 
acceptance before the acceptance reaches the proposer.* Because of the 
statutory provision as made in Section 4, even if the acceptance does not 
reach the proposer for the reason that it is lost or misplaced in transit, the 
contract would be complete, and for its breach the proposer would be 
entitled to sue in damages,® A contract by correspondance is made at the 
place where the letter of acceptance is posted.® Unless the offeror expressly 

1. Htnihmn v. Fraser, [1892] 2 Gh. 27. 

2. Entores, Ltd. v. Miles Far East Corporation, [1955] 2 d.B. 327. + i 
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6. Shimoga Oil Mills v* Radhakrishna Oil Mills, A.I.R* 1952 Mya. Ill; Manilal v. Venkata^ 

(1944) Mad. 95. 
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or impliedly directs to the contrary an acceptance by letter is admissible. 
Where the circumstances are such that it must have been within the con- 
templation of the parties that according to the ordinary usage of mankind 
the post might be used as a means of communicating the acceptance of an 
offer, the acceptance is complete as soon as it is posted. In such circums- 
tances, the effective date on which the option of acceptance is exercised by 
a party is to be ascertained from the date when the acceptance is put in 
transmission and the letter is posted.' Where a consideration is paid at 
a particular place the local Court will have the jurisdiction to try the suit 
brought on the contract in question.^ In the case of commission agency 
business the cause of action arises at the place where the contract of agency 
business is made or at the place where the moneys due are to be paid.® 

A contract by corrcspondancc is made at the place where the letter of 
acceptance is posted.^ Where subsequent to the original 'contract the defend- 
ants offered by a letter to refund (he advance paid by the plaintiff the 
plaintiff can be said to have accepted this last offer at his place when he 
applied for refund by his letter in reply. Such acceptance on the part of 
the plaintiff of the offer of refund as made by the defendants amounted to a 
new contract which will be deemed to have been made at the place of the 
plaintiff.® 

Under Section 4, communication of a proposal is complete when it comes 
to the knowledge of the person to whom it is made. An offer is made not at 
the place where, if it is made by letter, the letter is put into the post, but at 
the place where the letter is delivered. On this analogy it may be said that 
where there has been a renunciation or disclaimer of a contract, the renun- 
ciation or disclaimer takes place when and where it is communicated to the 
other party to the contract. The disclaimer or renunciation is not complete 
until it is communicated. The communication of the revocation of a con- 
tract is not complete until it reaches the other party. As the disclaimer or 
renunciation takes place at the place where the letter or telegram containing 
the disclaimer or renunciation is delivered, (he Court at the place where 
such communication of renunciation of the contract is complete has got 
jurisdiction to try the suit for damages for breach of contract.® The posting 
of an offer or the despatch by telegram of an offer from a particular place 
cannot be regarded as part of the cause of action. The offer is made at the 
place where it is received and if it is made by post or telegram the place of 
despatch is not a material factor. Similarly, the notice of rejection must be 

1. Protap V. Kali Charan, A.I.R. 1952 Gal. 32 ; Henthorn v. Fraser ^ [1892J 2 Ch. 27. 
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5. Shimoga Oil Mills V. Radkakrishna Oil Mills, A.I.R. 1952 Mys. Ill; Mahomed Esi^ v. 
Hat$em Of Co., A.I.R 1934 Mad. 581 : 153 I.C. Ill ; Kamiseiti v. Venkataswami, 27 Mad. 355. 

6. Dhanraj Mills v. Ffarsingh, A.I.R. 1949 Patna 270^ Arthur Butler & Co. v. DUtrUt Bw^d 
of Gaya,, 25 Patna 292 : A.I.R. 1947 Patna 134. 
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taken to have been given in the place where the letter was received. The 
place of rejection is not material.^ It is not every step taken in the comple- 
tion of a contract that determines the jurisdiction of a Court to entertain a 
suit based on a contract. The mere making of an offer is not a part of the 
cause of action for a suit based on a contract and the suit cannot be brought 
at the place where the offer originated when the offer was accepted within 
the jurisdiction of another Court.^ For a different view sec Engineering 
Supplies, Ltd,, v. Dhandhania & Co,, 58 Gal. 539 : 134 I.C. 65 : A.I.R. 1931 
Cal. 659, 662, Dhanmal v. Jankidas Baijnaih, 49 C.W.N. 123, and Dobson & 
Barlow, Ltd., v. Bengal Spinning & Weaving Co., (1896) 21 Bom. 126, 134. 

Where an auction-sale conducted through an agent has been confirmed in 
the name of the highest bidder subject to the approval of the principal, 
there is a contract of sale on the grant of the approval. Where there is an 
acceptance on behall of the principal of an offer which has been made 
subject to a condition subsequent, there is a contract, if that condition subse- 
quent is satisfied.^ 

In Nalini v. Somasundai am, A.I.R. 1964 Madras 52, the husband offered the 
wife certain terms for divorce. The wife obtained a decree for divorce based 
on those terms Both the parties acted upon the terms. There was a con- 
cluded contract binding both. 

As to the conclusion of contract in course of protracted negotiations, see 
Construction of contract, under Section 2 (h), ante, and Acceptance of proposals, 
under Section 3, supra. 

5. A proposal may be revoked at any time before the com- 

Revocation of propo- munication of its acceptance is complete as 
sain and acceptances, against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the commu- 
nication of the acceptance is complete as against the acceptor, 
but not afterwards. 

Illustration 

A proposes, by a letter sent by post, to sell his house to B, 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B posts his letter 
of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter com- 
municating it reaches A, but not afterwards. 

Revocation. — A proposal may be revoked by the proposer at any time before 
the communication of its acceptance is complete as against the proposer but 
not afterwards.* As against the proposer the communication of an acceptance 

1. Ahmad Bux v. Fazal Karim, (1940) Mad. 195 ; A.I.R. 1940 Mad. 49 ; Natioml Insurance 
Co. V. Seethammal, 65 M.L.J. 455 ; 145 I.C. 998 : A.I.R. 1933 Mad. 764. 

2. Arthur Butler & Co. Ltd. District Board of Gaya, 25 Patna 292: A.I.R. 1947 Patna 
134;Afani7a/ v. Venkatachalapthy (1944) Mad. 95 {Sepulchre Bros. v. Khushal Dor (1941) 2 
M.L.J. 481 overruled), 

3. Adenm v. Jaggarayadu, A.I.R. 1916 Mad, 75. 

4. Payne v. Cave, (1789) 3 T.R. 148. 
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h complete when it is put in a course of transmission to him, so as to be out 
of the power of the acceptor. A proposes, by a letter sent by post, to sell 
his house to B, B accepts proposal by a letter sent by post. A xtiky 
revoke his proposal at any time before or at the moment when B posts his 
letter of acceptance, but not afterwards. That is to say, d’s communication 
of revocation of his proposal must reach B before or at the moment the 
latter posts his letter of acceptance. As against A^ the communication of the 
acceptance is complete when the letter of acceptance is posted. 

Even where the proposal had been made as standing for a definite period, 
the proposer can at any moment withdraw it, provided it has not been in the 
meantime accepted by the offeree.^ A proposal may be revoked at any time 
provided that it has not been accepted by the offeree or that such revocation 
has been communicated to him.^ A bidder at an auction being treated as 
the proposer may thus withdraw his bid at any time before the hammer 
falls, even if there is a condition that no bidder shall retract his bidding.® 
A letter to the offeree varying the terms of an offer made, the offeree’s 
awareness of the withdrawal of the offer, or notice of acts on the part of the 
proposer inconsistent with the continuance of the proposal, are all taken as 
revocation of the proposal in question. A proposal made in writing may be 
revoked by word of mouth. ^ 

Where a party offers to be bound by the statement of any of the opposite 
parties under Section 9 of the Oaths Act, 1873, he cannot resile from such 
an offer after the other party has agreed to make such oath, unless there be 
sufficient cause to the satisfaction of the Court for allowing the offeror to 
resile. 

Where a party offers to be bound by the statement of a witness, he cannot 
resile from such offer if any ol the opposite parties has accepted that offer 
or has made a similar counter-offer, unless there be sufficient cause to the 
satisfaction of the Court for allowing the offeror to resile; but he can resile 
from it if there has been no such acceptance or counter-offer by any other 
party to the judicial proceeding.® 

Sections 8, 9 and 10 of the Oaths Act do not entitle a party to withdraw 
from the offer of being bound by special oath after once the said offer has 
been accepted by the other side. The Court, Iiowever, is not bound to 
administer the special oath and before the oath is taken, it is open to the 
Court to allow the party offering to be bound by such oath to resile from it 
for good and sufficient reasons.® An offer to be bound by the special oath 

1. Routledge v. Grant, (1828) 4 Bing, 653. 

2. Sieitmon v. McLean, (1880) 5 Ci-B.D. 346; Henthorn \\ Fraser, [1892] 2 Gh. 27 G.A. 

3. Payne v. Cave, (1789) 3 Term. Rep. 148. 

4. See Halsbury : Laws of England, 3d edn., vol. 8 (1954), 71, 72, 

5. Saheh Ram v. Ram Newaz, (F.B.), AJ.R. 1952 All. 882. 

6. Mahadeo v. Srjug, A.I.R. 1952 Patna 208; Ram Mrain v. Babu, 18 All. 46 : (1895) All. 
W.N. 158; Siya Ram v. Jagannath, 55 All. 298 ; A.I.R. 1933 All. 463. For a contrary view 
see Ttmmm v. Sheodarshan, bl KM, 235 : AI.R. 1930 All. 162; Rup v, Arjun 1531.0.686 
A.I.R. 1935 All. 276. 
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of a particular person once accepted by the person concerned being a party 
to the suit cannot be withdrawn except on very cogent grounds which, in the 
opinion of the Court, justifies it in exercising its discretion not to allow the 
special oath being administered. But it is not open to the party to make 
such an offer and then to withdraw it on frivolous grounds after it has been 
accepted by the other party. Such an offer may be withdrawn so long as 
it has not been accepted by the other party and acted upon.^ 

As to the duration of proposal sec under Section 2(a), ante. As to how a 
proposal may be revoked, see under Section 6, injra. 

An acceptance of a proposal may be revoked at any time before the com- 
munication of the acceptance is complete as against the acceptor, but not 
afterwards. As agaiitst the acceptor the communication of an acceptance is 
complete when it comes to the knowledge of the propser. A proposes, by a 
letter sent by post, to sell his house to B, B accepts the proposal by a letter 
sent by post. I’he letter of acceptance is in the course of transmission to A. 
B may revoke his acceptance at any time before or at the moment when the 
letter communicating the acceptance reaches A, but not afterwards. That is 
to say, if B seeks to revoke his acceptance by telegram, and his telegram 
reaches A be/fore his letter of acceptance, his revocation of acceptance will 
be effectual. 

6. A proposal is revoked — 

( 1 ) by the communication of notice of revocation by the 

Rrvocation how proposcr to thc Other party ; 
made. 

(2) by the lapse of the time prescribed in such proposal for its 
acceptance or, if no time is so prescribed, by the lapse of a 
reasonable time, without communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 
precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the fact of 
bis death or insanity comes to the knowledge of the acceptor 
before acceptance. 

Revocation of proposal by communication. — A proposal may be 
revoked by the comunication of notice of revocation by the proposcr to the 
other party. A revocation of proposal in order to be effective has to be 
communicated to the offeree. Thus, if the communication of the revocation 
of the proposal reaches the offeree later than his acceptance thereof the pro- 
posal stands as accepted and ripens into a binding agreement even though 
the communication of thc revocation of the proposal had been posted earlier 


1. Bddeo Singh V, Mras Singh^llZ LG. 210 : A.I.R. 1946 Patna 272; Khan Mahmud v, 
Sytdali, 35 O.W.N* 130 : A.I.R. 1931 Gal. 549; Abaji v. Bala, 22 Bom. 281; Tkoyi Ammal v* 
Subbar o^a, 22 Mad. 234. 
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than the acceptance was completed as against the proposer.^ 

A propoiial may be revoked at any time provided that it has not been 
accepted by the offeree or that such revocation has been communicated to 
him.® A bidder at an auction being treated as the proposer may thus 
withdraw his bid at any time before the hammer falls, even if there is a 
condition that no bidder shall retract his bidding.® Sections 4 to 6 seek to 
fix the point of time at which either parly negotiating the contract is pre- 
cluded from changing his mind. Under these Sections, a point of time is 
fixed at which either party is precluded from revoking the proposal or its 
acceptance.^ A person who makes the offer has the right of withdrawing it 
before acceptance, in the absence of a condition to the contrary supported by 
consideration.® A proposal made in writing may be revoked by word of 
mouth. The notice of revocation may not always be express. It may also 
be a constructive one. A letter to the offeree varying the terms of the offer 
made is taken as revocation of the offer earlier made. The offeree’s awareness 
of the withdrawal of the offer, or notice of acts on the part of the proposer 
inconsistent with the continuance of the offt^r is also taken as revocation of 
the proposal in question.® 'Fhe revocation of llie proposal may not have to 
be thus in every case directly communicated to the offeree before its acceptance. 
It will suffice if it be brought to his knowledge by the conduct of the pro- 
poser before the offeree has completed his acceptance.’ 

Whether a promise in return for an act is revocable. — A proposal 
may be revoked at any time before its acceptance by the offeree. I’hus, where 
an act has been done as the consideration for the promise held, the promise 
cannot be withdrawn, because a binding agreement has already been reached 
as between the promisor and the promisee. There may however be cases 
where the offeree or the promisee has just undertaken the commission of the 
act as the acceptance of the proposal as well as the execution of the consi- 
deration. The doctrine of acceptance if strictly applied requires that the 
acceptance must be complete and not merely partially shown.® Suppose 
P promises to S to reward him with a Parker 51, gold cap, if the latter under- 
takes the journey from Calcutta to New Delhi to supply the former with a 
cook from Calcutta, Suppose also that when 5 has reached Mughal 
Sarai with the cook, another cook is found locally available for P 
and he wires S to slop his journey there at Mughal Sarai. Can P withdraw 
his offer of reward leaving S at Mughal Sarai, though no doubt it was open 

1. Byrne V, Van Ttenhoven, (1880) 5 G.P.D. 344-; Stevenson v. McLean, (1880) 5 Q^.B.D. 
346; Henihorn v. Fraser, [1892] 2 Ch. 27. 

2. Stevenson V. (1880) 5 Q.B.D. 346 ; Henthorn v, Fraser, [1892] 2 Gh. 27 C.A. 

3. Payne v. Cave, (1789) 3 Term. Rep. 148. 

4. Kanhaiyalal V. Dineskekandra , A.l.K. 1959, M.P. 234. 

5. Somasmdaram v. Government of Madras, A.I.R. 1947 Mad. 366. 

6. See Halsbury ; Laws of England, 3rd cdn., vol. 8 (1954), 71, 72. 

7. Dickinson v. Dodds 2 Ch. D. 463; Cartwright v. Hoogstoel, 105 LT* 

628. 

8. Offofdv. Davies, (1862) 1 C.B. (N.S.) 748. 
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to S not to undertake the journey at all or to cancel the engagement even 
having completed a part of the journey? Jurists have sometimes suggested 
that two separate proposals are embedded in the offer of such a reward.^ The 
proposer expressly undertakes^ it has been suggested, to reward S with a 
Parker 51, gold cap, on his completing the act allotted ; he also impliedly 
undertakes not to revoke the proposal if S begins the performance of the act 
within a reasonable time. undertaking the journey constituted not only 
the acceptance of the proposal but also partial execution of the consideration 
which would entitle him ultimately to the reward proposed. That is, S 
having undertaken the journey, P cannot revoke his proposal, though S 
would be entitled to the reward only when he executed the consideration, 
namely, brought the cook from Calcutta. But what if P withdrew the offer 
before completion of the act ? P would be liable in damages. The principle 
of quantum meruit will not be applicable in the given case. 

Lapse of time. — A proposal is revoked by the lapse of lime prescribed in 
such proposal for its acceptance or, if no lime is so prescribed, by the lapse of 
reasonable time, without communication of the acceptance. Even where the 
proposal had been made as standing for a definite period, the proposer can 
at any moment withdraw it, provided that it has not been meantime 
accepted by llie offeree.^ Where a memorandum is not a contract but simply 
a continuing offer, each successive order given by a party will be an accept- 
ance ol the offer as to the quantity ordered. 'The offer and each successive 
order will constitute a series of contracts. An ordei given after the offer is 
cancelled and withdrawn will not constitute a contract.^ In the case of a 
standing proposal the proposer is bound pro tanto by the acceptances, that is, 
demands made by the oQeree, This is also subject to the rule that the with- 
drawal of the proposal must be brought to the knowledge of the offeree 
either directly or otherwise before any acceptance is complete from his side. 
To legally require the proposer to keep the proposal open for any given 
period the offeree has to enter into a binding agreement with the proposer on 
the basis of a fresh offer, a fresh acceptance and a fresh consideration, which 
three elements will result in another distinct contract though the parties 
have been the same. In the absence of any such fresh contract requiring the 
proposer to keep his original proposal open for a given period, he can 
withdraw his proposal at any time before its acceptance, and his original 
declaration to keep the proposal open for a given period being part and 
parcel of the original proposal itself, the withdrawal of the proposal, where 
permitted, means also the withdrawal of the declaration to keep the proposal 
open for a given period. 

A proposal may be left open for a period as given on the part of the 
proposer. The period may be so given by express terms or implications. 
After the lapse of the time given for the acceptance of the proposal, the 

1. Si€ Cheshire and Fifoot : Thi Law iff Contract, 6th cd., 1964, 49. 

2. Rvutiedge v. Grant, (1828) 4 Bing. 653. 

3. Coal Cc. Ltd,, v. Homeo Wadia & Co,, (1900) 24 Bom. 97. 
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offer will be treated in law as withdrawn, any notice of revocation being 
considered unnecessary. 

Where no time has been prescribed in a proposal by the proposer and no 
communication of its acceptance has been made within a reasonable time, 
the proposal will be considered in law as revoked. In the absence of any 
period given by the proposer for the acceptance of his offer, the duration of 
a given proposal will be gauged by the Court according to the nature and 
circumstances of the proposal in question. Thus, a change of time or circum^ 
stances may persuade the Court to conclude as if the proposal had been 
revoked in the eye of the law, though in fact it had not been so done. A 
lapse of time may in given circumstances enable the proposer to treat his 
proposal as withdrawn though he failed to take any positive steps in the 
matter of withdrawing his ofFcr.^ An allotment of shares must be made 
within a reasonable time. A person is not bound to accept an allotment 
made after the lapse of a reasonable time.^ 

If a proposer revokes his offer before its acceptance then Section 6(1) 
applies. Even if he does not revoke, Section 6(2) applies unless of course the 
proposer’s conduct amounts to a waiver of the revocation which would 
follow on the lapse of a reasonable time. 

Applications for shares were made to a Company in March and July, 1933, 
and December, 1934. But allotment of shares was not made by the Company 
till August, 1935. No notice of allotment was given to proposers till then 
and there was nothing in the applicant’s conduct which amounted to waiver 
of the revocation. In the circumstances, Section 6(2) of the Contract Act 
was held as applicable and (he proposals were deemed to have been revoked.® 

Non-fulfilment of condition precedent. — If the proposer has attached a 
condition as condition precedent to the acceptance of his proposal 
and the acceptor fails to fulfil that condition prior to his acceptance of the 
proposal, the proposal will be deemed in law as revoked as against that 
acceptor. 

Where an offer is made subject to a condition and that offer is accepted, 
the person accepting the offer is presumed in law to have accepted it with 
the condition so attached, and he cannot be heard to say that though he 
accepted the offer, he was not bound by the condition.* A conditional 
offer to pay a certain amount made by the management of an industry to 
the trade union lapses when the condition is not accepted.® 

Death or insanity of the proposer.— The death or insanity of the pro- 
poser if known to the offeree before he accepts the proposal determines the 
proposal.® 

1. Ramsgate Victoria Hotel Co. v. Montefiore L.R. 1 Ex. 109; Loring v. City oj 

Boston (1844), 7 Metcalf 409, 

2. Indian Co-operative Pfavigaiion IS Trading Co., Ltd, v. Fadatnsey Premji, A.I.R. 1 934 Bom. 97. 

3. Ramlalsao v. Malak, A.I.R. 1939 Nag. 225. 

4. State of Bihar v. Charanjitlal, A.I.R. 1960 Patna 139. 

5. Pipraich Sugar Mills v. Mazdoor Union, A.I.R. 1957 S.C. 95. 

6. Dickinson v. Dodds (1876), 2 Ch. P. 46$, 475, C.A. 
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Baakraptcy of the proposer. — In the case of a proposal relating to his 
property, bankruptcy of the proposer will determine the proposal.^ 

Qualified acceptance. — If the offeree rejects the proposal or accepts it in 
a qualified manner, the proposal will be deemed to be terminated so far as 
the said offeree is concerned. See below. 

7. In order to convert a proposal into a promise, the accep- 
^ , tance must — 

Acceptance must be 

absolute. (1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, un- 
less the proposal prescribes the manner in which it is to be 
accepted. If the proposal prescribes a manner in which it is to 
be accepted, and the acceptance is not made in such manner, 
the proposer may, within a reasonable time after the acceptance 
is communicated to him, insist that his proposal shall be accepted 
in the prescribed manner, and not otherwise ; but if he fails to 
do so, he accepts the acceptance. 

Absolute and unqualified acceptance. — In order to convert a proposal 
into a promise, tliat is, an accepted proposal and as such enforceable, the 
acceptance thereof must be absolute and unqualified.* The acceptance 
must be expressed in some usual and reasonable manner unless a particular 
manner has been prescribed therefore. Where the acceptance has been made 
in a manner different from the one prescribed in the proposal, the proposer 
may, within a reasonable time after the acceptance is communicated to him, 
insist that his proposal shall be accepted in the prescribed majUner alone, and 
not otherwise. If however the proposer fails to so insist, he will be con- 
sidered in law as to have accepted the acceptance though not expressed in the 
manner prescribed by him. This is so also in the case of a composite offer.* 
If the offeree accepts the proposal in a qualified manner the proposal will 
be deemed to be terminated so far as the said offeree is concerned. No 
binding agreement can consequentially arise because of the qualified accep- 
tance.^ 

Where an offer is made subject to a condition and that offer is accepted, 
the person accepting the offer must be presumed to have accepted it with the 
condition so attached, and he cannot be heard to say that though he accepted 
the offer, he was not bound by the condition.® 

When an indent form forms part of the offer which a party accepts, and 


1. V. Surtees, (18S5) 1 Jur. N.S. 737. 

2. Meolji Jaitha df Co. v. Sietk Kirodimal, A.I.R. 1961 Ker. 21 ; Jawahar Led v. tjnion of 
A.I.R. 1962 S.G. 378 ; Union of India v. Gangadhar Mimraj, A.I.R. 1962 Patna 372. 

3. General Assurance Society Ltd. v. L. /. C, of India, A.I.R. 1964 S.G. 892. 

4. Moolji Jedthei af Co. V. Seth Kirodimal, A.I.R, 1961 Kcr. 21. 

5. State <f Bihar v. Charanjitlal, A.I.R. 1960 Patna, 139; Unhn of India v. Gangadhar 
^imraj, AXK. 1062 Patna 372 ; Raghumndan v. State of Hyderabad, A.I.R. 1963 Andhta 110. 
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ihc said indent form contains an arbitration clause the party accepting the 
offer is bound to abide by the arbitration clause*^ 

The assured had given a warranty which, in case of insurance, operated as 
a condition precedent to the attaching of any risk under the policy, that 
every statement and allegation contained in the declaration was substantially 
and in fact true. The question for the Court to consider, therefore, was, not 
the materiality or otherwise of that statement, but its truth.® A passenger 
has been held bound by the clauses and conditions printed on the back of 
the passage- ticket.’’* The plaintiff was held as bound by the conditions given 
at the back of the forwarding note signed by him.* For further discussion 
on this sec ante. 

A conditional offer to pay a certain amount made by the management of 
an industry to the trade union lapses when the condition is not accepted. 
The question whether there was consideration for the promise made by the 
management arises only if (he offer made had been accepted by the trade 
union so as to ripen into a binding agreemeni.*^ 

The assent to the proposal on the p^rt of the offeree must be an absolute 
one and not conditional. A conditional or qualified acceptance implies in 
law a counter-proposal. In law, the earlier proposal is considered as removed 
by the counter-proposal as made by the original offeree.® When once the 
original offeree has thus assumed the role of a proposer, making the counter- 
proposal, he cannot subsequently change his mind and unilaterally revive 
and accept the original proposal as made to him as offeree by the original 
proposer, because the original proposal has been removed in the eye of the 
law by his own counter-proposal. This counter-proposal has sometimes 
to be distinguished from a request for information on the part of the offeree 
which may be made by him while the proposal is still subsisting,^ Such an 
inquiry Is construed in law as not destroying the original proposal. Whether 
the inquiry is answered or not by the proposer, it is open to the offeree to 
accept the proposal, and his acceptance, even though made subsequent to the 
inquiry made, will result in a binding agreement.® A counter-offer puts an 
end to the original offer. It implies rejection of the offer,® Where, however, 
the original proposer accepts the counter-proposal a new contract will 
emerge.^® 


1. Radha Kania v. Baerlein Bros. Lid., A.I.R. 1929 Cal. 97. 

2. Oriental Govt. Security Life Assurance Company, Ltd. v. Narasimha Chari (1902) 25 Mad. 
183. 

3. MacKillican v. Compagnie Dcs Messageries Maritimes De France, (1881) 6 Gal. 227, 

4. Madras Railway Co. v. Govinda Rau, (1898) 21 Mad. 172. 

5. Pipraich Sugar Milts v. Mazdoor Union, A.I.R. 1957 S.C. 95. 

6* Hyde v. Wrench (1840), 3 Bcav. 334. 

7. Moolji Jaiiha iff Co, v. Seth Kerodimal, A.I,R, 1961 Ker. 21. 

8. Steoensan v. McLean (1880) 5 Ci.B.D. 346, 350. 

9. Nihal Chand v. Amar Nath A.I.R. 1926 Lah,' 645. 

10. Kmdan Lat v. Secretary of State (1939) 14 Luck. 710. 
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Where the acceptance is conditional, no contract is completed.^ A so- 
called absolute acceptance of an oflfer will not make a binding contract if, 
in fact, it does not extend to all the terms of the contract under negotiations or 
if it is only a provisional arrangement subject to the condition that a further 
agreement would be executed.^ Once however the original offer has been 
unconditionally accepted, the fact that a new and collateral term is annexed 
to the said absolute acceptance will not affect the formation of the contract 
as originally proposed. The entire negotiations as well as the corres- 
pondence on which the contract depends have to be considered.® An 
acceptance by an insurance company of a proposal for life insurance on con- 
dition that the first premium thereunder should be paid within thirty days 
from the date of that acceptance is in law a counter-offer to be completed 
thereafter into contract by the fulfilment of that condition as required there- 
under.* An absolute acceptance is where the sale officer, or the auctioneer, 
as the case may be, is given full authority to accept a bid unconditionally. 
A provisional acceptance means that the sale officer or the auctioneer had 
only a right to receive the bids and pass them on to his superior who is the 
final autliority to confirm and condtude the contract. In that case, the 
auctioneer acts merely as a conduit pipe to convey the highest bid to the 
superior. Conditional acceptance has the effect of binding the highest bidder 
to the contract if finally there is the approval or confirmation by the superior 
indicated in terms of sale.® A provisional acceptance cannot in itself make a 
binding contract. There must be a definite acceptance or the fulfiment of 
the condition on which a provisional acceptance is based. At an auction- 
sale of liquor-shop licences held in accordance with the conditions of sale 
prescribed by the Board of Revenue the plaintiff’s bid was provisionally 
accepted by the selling officer. The final acceptance rested with the Collector 
under the conditions of sale. The conditions stipulated that no bid which 
had been provisionally accepted should be withdrawn before it lapsed on a 
higher bid being accepted or before orders were passed confirming or refusing 
to confirm it. As the said conditions of sale were not settled by the Board 
of Revenue under any particular provision of the Madras Abkari Act, 1886, 
and their publication did not amount to a notification under Section 69 of 
that Act, it was held, they had no statutory force. The plaintiff was, there- 
fore, entitled to withdraw the bid because the prohibition against y/ithdrawal 
had not the force of law and there was no consideration to bind him down 

1. Henrv Earnest Meaney V, Eyre Walhfi A.I.R. 1947 All. 332; Union of India y, Narain 
Singh, A.I.R, 1953 Punj. 274. 

2. Namqyya v. Union of India, A.I.R. 1958 Andhra 533 ; Hussey v, Horen Payne (1879), 4 
A.C. 311; Winn v. Bull (1877), 7 Ch. D. 29. 

3. Mamayya y. Union of India, Pi, 1958 Andhra 533; Mahomed Tusuf y. Secretary of 
State (1921) 45 Bom. 8: A.I.R. 1921 Bom, 200 ; Jainarain v. Surojnvull, A.I.R. 1949 F.G. 211. 

4. Benarasi v. J^ew India Assurance Go,, A.I.R, 1959 Patna 540. 

5. Rajanagaram Village Co-operative Society Veerasami A 1951 Mad. 322; Adennay* 

M.L.J. 617: A.I.R. 1916 Mad. 75; Somasundaram y^ (Ornament of Madta$ 
(1947) 1 M.L.J. 123: A.I.R. 1947 Mad. 366. 
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to the condition.^ A tender whether oral or written, and, therefore, also a 
bid may be made irretractablc by virtue of any rule made under the provi^ 
sions of an Act.* An olTer to buy or sell may be retracted at any time before 
it is unconditionally and completely accepted, by words or conduct; and a 
bidding at an auction is a mere offer which may be retracted before the 
hammer is down. Such is the rule with regard to auctions in general, and 
the same must be held to be applicable also to Court auctions, in the absence 
of any law or rule to the contrary.® 

Manner of acceptance. — The law requires that an acceptance of a 
proposal in order to effect a binding agreement must not only be absolute, 
unconditional, and unqualified but such acceptance must also be expressed 
in some usual and reasonable manner unless a particular manner has been 
prescribed by the proposer. Where the proposer has prescribed a particular 
manner for the acceptance of his proposal but the acceptor has accepted the 
proposal in a manner different from the one prescribed, the proposer may 
within a reasonable time after the acceptance has l^ecn communicated to 
him, insist that his proposal should be accepted in the prescribed manner 
alone, and not otherwise. If however he fails to so insist, he will be consi- 
dered in law as to have accepted the acceptance and acquiesced in the 
manner of acceptance as followed by the acceptor, and a binding agreement 
will arise. 

Unless the offeree accepts the proposal in the prescribed manner, where 
arfy, the proposer may, ordinarily, repudiate the acceptance.^ This rule as 
to the manner of acceptance is sometimes applied in its spirit and not in its 
letters. Thus where the offeree accepts the proposal in a manner different 
from the one prescribed but equally or even more expeditious in its effect 
the Courts have not permitted the proposer to repudiate the offeree’s accep- 
tance.® Where a letter by an inteding seller making an offer for the sale of 
certain property directs that the purchaser will have to write about the 
acceptance of the offer to a certain person at a particular address, the letter 
is to be read in a reasonable and sensible manner and it does not exclude 
the case where the intending purchaser instead ol writing to the person con- 
cerned puts himself into communication with him and where the intending 

purchaser does so, it cannot be said that there is any contravention of Sec 
tion 7 of the Contract Act, as to render the contract not binding on the 
intending seller.® 

The proposer may indicate the manner of accepting his proposal either 

1. Somasundaram v. Government oj Madras, A.I.R. 1947 Mad. 366 : (1947) 1 M.L.J. 123 , 
Cooke V. Oxiey (1790), 3 T.R. 653 : 100 E.R. 785 ; Payne v. Cave (1789), 3 T.R. 148 ; 100 E.R. 
502. 

2* Secretary of State v. Bhaskar Krishne^ji, (1925) 49 Bom. 759 ; A.I.R. 1925 Bom, 485. 

3. Agra Bank v. Jiamlin (1891), 14 Mad. 235 ; Mackenzie lyall & Co. v, Chamroo Singh & 
Co. (1889), 16 Gal. 702. 

4, Ehason v. Henshaw, 4 Wheaton, 225 (an. American case), 

5. Tim V. Hoffmann Of Co. (1873), 29 L.T, 271, 

6, Surendra v. Kedar, A.I,R. 1936 Gal. 87. 
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expressly or by implication. Whether a particular manner of acceptance 
has been prescribed by the proposer in a given fact-£^ituation is sometimes an 
issue of construction.^ It is presumed that a proposal by telegram implies 
that its acceptance should be communicated in an equally expeditious way. 
An acceptance by post of a proposal by telegram will be of no avail to the 
offeree.® 

As to the mode of communication of the acceptance of proposal see under 
Section 3, ante. See also The need of communication of acceptance y under Section 3, 
ante, ^ 

8. Performance of the conditions of a proposal, or the accep- 
Acceptance by per- tance of any Consideration for a reciprocal pro- 
orTcnving”^coTsi' which may be offered with a proposal, is 
df^raiion. an acceptance of the proposal. 

Acceptance by performance of conditions. — P^formance of the 
conditions of a proposal is an acceptance of the proposal. In order to enable 
a proposal to ripen into a binding contract its acceptance on the part of the 
offeree must be manifest either through some word or act on his part which 
word or act must be considered adequate enough to be treated in law as the 
communication of his acceptance to the proposer. No response to a proposal 
made is not construed in any case as an acceptance.* ^Silence to a proposal 
does not amount in law to consent or acceptance. ^^^lotification of acceptance 
is essential in order to enable a proposal to ripen into a contract. The com- 
munication of acceptance though deemed essential may however be waived 
by the proposer. This waiver of communication of acceptance of a proposal 
may be express or implied. If the person making the proposal expressly or 
impliedly intimates in his offer/* that it will be sufficient to act on the 
proposal without communicating its acceptance to the proposer, per- 
formance of the condition is a sufficient acceptance of the proposal made 
though there be no communication on the part of the offeree of the accep- 
tance concerned to the proposer.^^If a child is lost, and the parents declare 
a reward to any person who brings the child to them at a particular place, 
the bringing of the child to the parents with the knowledge of the offer of 
the reward will be deemed to be an acceptance on the part of the person 
bringing it though such a person did not notify his acceptance of the propo- 
sal of reward to the parents concerned. 

A young boy ran away from his father’s home. The father eventually 
issued a pamphlet, offering a reward in these terms: ^‘Anybody who finds 
trace of the boy and brings him home, will get Rs. 500/-.” The plantiff was 
at the dharamskala of a railway station, there he saw a boy, overheard part 

1. Kennedy V, Thomasseny [1929] I Gh, 426. 

2. Quenerduainev, Cole,, (1683) 32 W.R. 185. 

3. FeltkeUH V, Bindley, (1862) 11 C.B.N.S. 869 ; 31 L.J. G.P. 204 ; v. Tokohama 

Species Bank, Ud„ A.I.R. 1941 Rang, 270. 

4. CarlW v. CarMu Smke BaU Co,, [18921 2 Q,3. 464, affirmdi, [1893] I <i.B, 256. 
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of a conversation, realised that the boy was the missing boy and promptly 
took him to the railway police station where he made a report and sent a 
telegram to the boy’s father saying that he had found his son. 
It was held that the hand-bill was an offer open to the whole world and 
capable of acceptance by any person who fulfilled the condition and that the 
plaintiff substantially performed the condition and was entitled to the 
an^ount offered,^ 

vywhcrc a conditional promise has been made by a party and the promise 
accepted and the condition performed by the other, a complete contract will 
result in the circumstances as between the parties.* 

Where a surety definitely asks a creditor by letter to advance money to a 
debtor up to certain amount and holds himself responsible for that amount, 
and where the letter does not contemplate any communication of acceptance 
the advancement of money amounts to acceptance of the proposal and the 
contract of guarantee is complete.® ^ 

Where the acceptance of bid in an auction sale is a conditional accept- 
ance, and it is communicated to the bidder, there is no need for a further 
communication of the fulfilment of the condition. The communication of the 
acceptance twice, that is, once when the conditional acceptance is made and 
again when the condition is fulfilled is not necessary.^ 

There is in principle a material distinction between the acceptance of an 
offer which asks for a promise and an offer which asks for an act on the 
condition of the offer becoming a promise. In the former case where the 
acceptance is to consist of a promise there must be communication to the 
proposer. In the latter class of cases where acceptance is to consist of an act, 
despatching goods ordered by post, for example, the rule is that no further 
communication of the acceptance is necessary than the performance of the 
proposed act® 

Knowledge of the proposal. — The performance of the conditions 
of a proposal in order to be tantamount to an acceptance of the 
proposal in question has to be effected by one who was aware of the proposal 
made. While under Section 3, ante^ it has been seen that the mere perfor- 
mance by a person of the conditions of a proposal even when made to the whole 
world does not necessarily mean consent or assent to the proposal if there 
has been no consensus ad idem between the proposer and the person perform- 
ing the conditions of the proposal. The person performing the conditions 
of the proposal must do so with the knowledge of the proposal as well as with 
the intention to create a legal relation between him and the proposer. In 
the absence of either of these two last-mentioned elements a contractual 

1. Har Bhajan v. Har Charon, A.I.R. 1925 All. 539. 

2. Venkayyamma v. Appa, (1916) 39 Mad. 509 P.C. 

3. Ranga Ram v. Raghbir, A.I.R. 1928 Lah. 938. 

4. Rqjanagaram Village Co-operative Society Veerasami, A.I.R. 1951 Mad. 322 j Adenna'^- 
Jaggarayudu, 28. M.L.J. 617 : A.I.R. 1916 Mad. 75. 

5. StiUe of Bihar v. Bengal Chemical and Pharmaceutical Works, Ltd., A.I.R. 1954 Patna 14. 
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obligation will not emerge between the proposer and the person performing 
the conditions of the proposal. In the absence of a unanimity of mind bet- 
ween the proposer and the person performing the conditions of the proposal, 
the accompaniment of the proposal with the person’s performance is, in the 
eye of law, only fortuitous in its manifestation. In Lalman Shukla v. Gauri Dutt,^ 
the plaintiff volunteered his services in the search of an absconding boy. 
While the plaintiff was away in his mission of search, the defendant, uncle 
of the absconding boy, issued hand-bills offering a reward to anyone who 
might find out the boy. The plaintiff traced out the boy but without the 
knowledge of the declaration of the reward. In the circumstances, the plain- 
tiff was held not entitled to the reward. To repeat, contractual obligations 
do not arise if services are rendered which in fact fulfil the terms of an offer 
but are performed in ignorance that the offer exists. There cannot be assent 
without knowledge of the offer and reliance upon it.* 

Cross-oflfers^^Cross-offers as such do not constitute an exchange of 
promises and therefore do not bring forth an agreement. The promise of 
offer, in case of cross-offers, being made on each side in ignorance of the 
promise or offer made on the other side, neither of them can be construed as 
ail acceptance of the other.® 

Receiving consideration. -^he acceptance of any consideration for a 
reciprocal promise which may be offered with a proposal is an acceptance 
of the proposal. Where a party accepts a payment in satisfaction of his 
claim without any objection, it should be deemed that he has accepted it on 
the condition on which it was offered, and it is not open to him to say subse- 
quently that he accepted the payment in part satisfaction of his claim.^ 
A promise entails a legal obligation on one side to perform the promise and on 
the other to accept performance of it. No promise can be inferred unless it 
is open to the beneficiary either to accept or to reject the benefit of the 
work.^ Where there is no option there is no right to sue on a quantum meruit,^ 
The acquiescence of the appellants for nine years in the mode of charging 
interest entitled the respondents to set up an implied agreement on the 
appellant’s part to pay it in that way."^ 

The mere sending of a notice by a bank to one of its customers that the 
interest charged on overdrafts against surety held by the bank had been 
raised is not of itself sufficient to render the customer liable to pay the en- 
hanced rate. But where, after receiving notice that the rate of interest has 


1. (1913) 11 All. L.J. 489. See also Tinn v. Hofmann & Co. (1873), 29 L.T, 271, 279. 

2. Crown v. Clarke (R. v. Clarke)^ [1927] 40 Commonwealth Law Reports, 227 (High 
Court of Australia) . 

3. Tinn v. Hoffman df Co. (1873)* 29 L.T. 271, 279. 

4. Behari Lai v. Radhye Shyanty A.I.R. 1953 All. 745 ; Gaidar Mai v. Tata Industrial Bank, 
49 AU, 674 : A.I.R. 1927 All. 407‘-foliowcd. 

5. MM»r(»v.Bti«(I858). 8E. &B. 738. 

6. Sumpter V. Hedges^ [1898] 1 Q..B. 673. 

7. Haridas Ranehordas v. Mercantile Bank of India, (1920) 44 Bom. 474 P.G. 
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been raised, the customer borrows more money from the bank, the bank is 
justified in charging him interest at the enhanced rate.^ 

Where a debt due by A to B is cancelled and for it is substituted a debt 
due by A to C, there being also a discharge of separate obligation to C, 
A cannot claim under Section 8 that his debt to C is a renewal of the debt 
to B^ C not being the same creditor as B nor an assign of B in respect of A*s 
original debt.* 

Law revision. — Performance of the conditions of a proposal is, under 
Section 8 of the Indian Contract Act, an acceptance of the proposal. A 
partial performance of the conditions on the part of the offeree may not be in 
a given case of any value at all to the proposer, and yet if the proposer 
chooses to revoke his proposal when the offeree has already undertaken the 
performance of the conditions as prescribed by the proposer or has even far 
advanced in the performance thereof, inconvenience and loss will accrue to 
the offeree. If in the given circumstances the proposer revokes his proposal, 
the Court will award damages in favour of the offeree. To give statutory 
recognition to the rights of the offeree in the given circumstances, the English Law 
Revision Committee recommended the introduction of the following rule : 

‘*A promise made in consideration of the promisee performing an act shall 
constitute a contract as soon as the promisee has entered upon the perfor- 
mance of the act, unless the promise includi^s expressly or by necessary impli- 
cation a term that it can be revoked before the act has been completed.**’ 

Fifth Indian Law Commission. — The Commission suggested the adop- 
tion of the aforesaid recommendation of th(‘ English Law Revision Com- 
mittee in the Indian Conti act Act.* The Commission accordingly suggests 
that the existing Section 8, of the Indian Contract Act, should be renumbered 
as sub-section (1) of Section 8, and that after sub-section (1), as so redraf- 
ted, the following should be inserted as sub-section (2) thereof : 

^‘(2) In the case of a promise made in consideration of the promisee’s 
performing an act, the promisee’s entering upon the performance of the act 
is an acceptance of the proposal, unless the promise contains an express or 
implied term that it can be revoked before the act has been completed.®” 

This proposal of the Commission, when implemented, will no doubt give 
a statutory recognition to a common law rule now followed in Courts. 

9. In so far as the proposal or acceptance of any promise is 
Promiies, express made in words, the promise is said to be express, 
and implied. such proposal or acceptance is made 

otherwise than in words, the promise is said to be implied. 


1. Gaddar Mol v. Tata Indaitrial Bank, Ltd., (1927) 49 All. 674 : A.I.R. 1927 All. 407. 

2. Papaiah v. Ramapumiah, A.I.R. 1942 Mad. 12. 

3. Sixth Interim Report, p. 31, paragraph 50, Recommendation No. 7. 

4. Para. 32 of the Thirteenth Report 

5. Appendix 1 (Propoiab in the form of draft amendments). 



PROMISES 


277 


S. 9] 

Express promises. — A contract may be either express or implied, 
v A contract may also be of a mixed character, that is, partly expressed in 
words and partly implied from acts of the parties and circumstances.^ 
Where the proposal or acceptance of any promise has been made in words, 
the promise is said to be express. yUonlracts which are completely set fo^th 
in words either by mouth or writing are called express.^ Thus if the word- 
‘or’ occurring in the first sentence of Section 9 of the Indian Contract Act 
implies a disjunctive sense, then a contract which is of a mixed character, 
that is, partly expressed in words and partly implied from acts of the parties 
and circumstances, is an express promise under the Indian law of contract. 
If ‘or’ means ‘and’, express promises will mean contracts which are complete- 
ly set forth in words either by mouth or writing. The word ‘or’ occurring 
in the second sentence of Section 9 similarly may have been used either in 
the disjunctive sense or conjunctive. If used in a disjunctive sense, an implied 
promise under the Indian law of contract includes promises that are partly 
express and partly implied. This discussion as to dichotomy is, however, 
purely academic, for, where a contract is unenforceable by law, it makes no 
difference whether the contract is express or implied.^ 

An express contract can be proved by written or spoken words which 
constitute an agreement between the parties. Where a contract has been 
made otherwise than in words it is known as an implied contract, 
express contract ^means the reciprocal promises contained in the words of 
the contract or resulting from a true construction of them and «X^:ludes^ 
stipulation which may arise out of any usage or custom or which may be 
inferred from the conduct or course of dealings between the parties. Section 
35 of the Sale of Goods Act, 1930, imports into all contracts of sale of goods 
a term that the seller is not bound to deliver the goods until the buyer 
applies for delivery which may be negatived only by actual words used in 
the bargain between them or a true construction of those words.^ As to 
implied contracts between mortgagor and mortgagee, see Section 65 of the 
Transfer of Property Act, 1882. 

Implied promises. — Wliere the proposal or acceptance of a promise has 
been made otherwise than in words, the promise is said to be implied. A 
proposal, or, as it is sometimes called, an offer, may be express or may be 
implied from the conduct of the party.® mere mental assent to the terms 
of i^roposal is not an acceptance of it.® 

v^Gontracts which are either wholly or partly not set forth in words either 
by mouth or writing are called implied contracts, A contract or part of a 

1. Gulab Singh v. Punjab A.l.R. 1942 Lah. 47. ' 

2. Mehttulla v. SariatuUa, (1930) 57 Cal. 1093. 

3. MehtnUla v. Sariaiulla, (1930) 57 Gal. 1093. 

4. Rammorthv v. Satyanarayanat A.l.R. 1958 Andhra 550. 

5. Clarke v. Dunraven (Earl), The Satinita, [1897] A.G. 59, H.L. 

6. Bragden v. MetrapcUlm Rail Co,, (1877) 2 App. Gas. 666, 691, H.L. ; Momhold Fire and 
Carriage Aceident Insurance Co, v. Oremt, (1879) 4 Ex. D. 216, 221, G.A. 
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contract is implied by the parties where they show by their conduct that it is 
contemplated and intended by them though not expressed in terms.^ 
k/implied contracts are inferred from the conduct or presumed intention of 
the parties. ^An implied contract may be proved by circumstantial evidence 
of an agreement, 'implied promises exist only where there is no express 
promise between the parties, Expressum facit cessare taciturn,^ There can be 
no implied contract as to matters covered by an express contract until the 
express contract is displaced.® It is not enough that the express and the 
tacit are merely incongruous; *tt must be clear that thay cannot reasonably 
co-exist.* wSimilarly, the terms of a document can be incorporated by 
reference when they are not inconsistent with the express terms of the 
incorporating document or are not repugnant to the transaction which that 
document represents. Thus, an arbitration clause in one contract can be 
imported into a subsequent contract provided that when it is so imported it 
is not inconsistent with the terms of the subsequent contract.^ 

In contracts of carriage the printed conditions as por the ticket or other 
similar document are deemed to bo imported into contracts although they 
have not been specifically agreed upon by both the parties, provided how- 
ever the ticket or the other similar document is an integral part of the 
contract and provided that reasonable steps have been taken to bring the 
conditions to the notice of the party sought to be bound.* Conditions 
contained in or referred to by a mere receipt or other similar document 
which is not an integral part of the contract will not be binding.^ 

Where a party has signed a document which forms part of ihe contract 
kfid contains or refers to conditions, he will be bound by those conditions 
whether he reads them or not, unless he has been induced to sign the document 
by fraud or misrepresentation.® 

Where a parly so conducts himself that a reasonable man would believe 
that the party in question was assenting to the terms as proposed by the 


1. Nelson (James) and Sons^ Ltd^v, Nelson Line (Liverpool) ^ [1908] A.G. 108H.L. ; 

Upton-^n-Severn R, D. C. v. Powell^ [1942] 1 All E.R. 220 G.A. ; British Bank for Foreign Trade^ 
Ltd. V. Novinex, Ltd., [1949] 1 K.B. 623 G.A. ; [1949] 1 All E.R. 155. 

2. Cutter V, Po\pell, (\19^) 6 T.R. 320, 324; Button v. Thompson, (1869) L.R. 4 G.P. 
330, 340. 

3. Steven V. Bromley, 2 K.\i.n2, 727 ; Hartv. Mills, (\m) 15 M. and W. 87 ; 

Chandris v. Isbrandtsen-Moller Co., Inc. [1951] 1 K.B. 240; Ferguson v. Carrington, (1829) 9 B. 
and G. 59 ; Selway v. Fogg, (1839) 5 M. and W. 83, 

4. Lowe V, Dorling and Son, [1906] 2 K.B. 772, G.A. 

5. Dwarkadas and Co. V. Daluram Goganmulic (F. B.), A.I.R. 1951 Cal, 10 (Chatturbhuj v. 
Basdeodas, 47 Cal. 799 : A.l.K, 1921 Cal. 767 : 60 I.G. 909 overruled', Vali Mahomed Ay ob v. 
Shamdeo Gopiram, A.I.R. 1930 Gal. 774 : 34 C.W.N. 447 approved), 

6. Thompson V. London, Midland and Scottish /2ai/ Cq., [1930] 1 K,B. 41 G.A. ; v. 
Anchor Line {Henderson Bros.), Ltd., [1918] A*G. 837, H.L. 

7. Chapleton v. Barry, [1940] 1 K.B. 532 C.A. ; [1940] 1 All E.R. 536 ; Taylor v. Glasgow 
Corporation, 1952 S.G. 440 ; Amritsar Transport Co. Ltd. v. Sohanlal, A.I.R. 1957 J, and K. 7. 

6. L*Etirange v. Oraucob (F.), Ltd, [1934] 2 K.B. 394^ 403 ; Curtis v. Chemical Cleaning and 
Liyeing Co., [1951] 1 K.B. 805 C.A. : [1951] 1 All £.R. 631. 
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other party, the party who has so conducted himself, whatever his real 
intention may have been, is bound by the contract as if he had intended to 
agree to the other party’s terms.^ 

is necessary that the person accepting an offer should notify his 
acceptance to the person making it, except where the offer is made in 
consideration of some act to be done by the person to whom it is made, 
and a notification of his acceptance of the terms of the offer is expressly or 
impliedly dispensed with by the person making the offer. The offer of a 
railway company to carry passengers is accepted by anyone who took a ticket.* 

In English law, the term “implied contract” is not only applied to con- 
tracts which are inferred from the conduct or presumed intention of the 
parties but also to obligatioijs imposed by implication of law. This legal 
imposition may be there notwithstanding the presence of any intention to 
the contrary, whether expressed or presumed, on the part of the party 
sought to be bound, 'flius, where a husband has unjustifiably turned away 
or deserted his wife, and a tradesman supplies her with necessaries, he is 
entitled to sue the husband for the price on an implied contract, notwith- 
standing that he may have received express instructions from the husband 
not to give credit to ihe wife.^ 

Nearly every contract, of necessity, leaves matters which are to be implied. 
Such contracts must therefore be construed with reference to the surrounding 
circumstances and the parlies who made thera.^ 

The acquiescence of the appellants for 9 years in the mode of charging 
interest entitled the respondents to set up an implied agreement on the 
appellants’ part to pay it in that way.® The mere sending of a notice by a 
bank to one of its customers that the interest charged on overdrafts against 
surety held by the bank had been raised is not of itself sufficient to render 
the customer liable to pay the enhanced rate. But where, after receiving 
notice that the rate of interest has been raised, the customer borrows more 
money from the bank, the bank is justified in cliarging him interest at the 
enhanced rate.® 

Where deposit is made in advance there is evidently an implited agreement 
that the amount would be refundable if not appropriated and the depositee 
becomes a debtor for the purpose of the payment of the money to the person 
entitled to get back the deposit. Under the circumstances, the depositee is 
liable to make the refund at the place where the depositor resides.’ 

1. Caledonian Rail Co, v. Stein and Co,, Ltd,, 1919 S.G. 324 ; Sullivan v. Constable, (1932), 
48 T.L.R. 369 G.A. 

2. Denton v. Great Northern Rail Co., (1836), 5 E. and B. 860. 

3. Wilson V. Glossop, (1888) 20 Q..B.D. 354 G.A. ; Hunt v. De Blaquiere ( 1829), 5 Bing. 550 ; 
Bradshaw V, Beard (1862), 12 G.B.N.S. 344; Weingarten v. Engel, [1947] 1 All E.R. 425. 

4. Jimihai v. Ramkuwar (F. B.), A.I.R. 1947 Nagpur 17, 

5. Haridas Ranehordas v. Mercantile Bank of India, (1920) 44 Bom. 474 P.C. 

6. Gaddar Mai v, Tata Industrial Bank, Ltd,, (1927) 49 All. 674 : A.I.R. 1927 All. 407. 

7. Union of India v. Bhagwan Industries, Ltd,, A.I.R. 1957 Alt 799; {Gappulal v. KandimrA, 
(1955) M,B, 141 : A.I.R. 1955 MJB. 96--r</iwr on). 
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In a contract it was stated that the Railway Administration would not be liable 
for anything that might happen to the supplier’s commodities until the same 
passed into the physical possession of the Railway Administration as a buyer, 
and not as a carrier, at the place of delivery noted in the Purchase Order. 
There was thus a clear indication that the parties intended to keep the 
liability of the railway as a carrier distinct and separate from its liability as 
a buyer. The liability of the railway as a carrier could not, therefore, be 
taken into account in considering its rights as a buyer. In the absence of 
any contract, express or implied, in the agreement that the supply of wagons 
by the railway would be a condition precedent to the supply of commodities 
by the supplier, such an implied contract could not be inferred.^ 

Law revision. — A promise is express when it has been made wholly 
in words whether by mouth or writing. A contract will be called “express** 
where the proposal as well as its acceptance ultimately constituting the con- 
tract have been made in words whether by mouth or writing. As noted 
earlier, a contract or promise may be of a mixed character, that is, partly 
express and partly implied. Where the proposal or the acceptance of the 
proposal has been made otherwise than in words, that is, effected by conduct 
of the parties or inferred as effected from their presumed intention, it will 
be an implied promise. Thus, in an implied promise either the proposal 
or the acceptance of the proposal or both the proposal and its acceptance 
may be made otherwise than in words, that is, effected or inferable as effected 
from the conduct of the parties or their presumed intention. Even a part 
of the proposal or a part of the acceptance if made otherwise than in words 
will result in what is known as an implied contract. The expression “the 
proposal or acceptance of any promise” obviously means proposal or accep- 
tance in any promise. This equation of “of” and “in” poses no problem. 
But unless the word “or” in the expression “the proposal or acceptance 
of any promise” means “and**, the definition of express and implied 
promises will not be exact. In fact, the definition, as it reads, leaves the 
class of promises that are of a mixed character, that is, the promises that are 
partly express and partly implied, as coverablc under the appellation of both 
express and implied promises. It may be proposed, therefore, that the 
expression “the proposal or acceptance of any promise” in Section 9 should 
be replaced by the expression “the proposal and acceptance in any promise’*. 
The proposed suggestion, if implemented, will make the sense of the defini- 
tion of express and implied promises clear. 

The Fifth Indian Law Commission. — From paragraph 33 of the 
Thirteenth Report of the Commission and Appendix I (Proposals in the form 
of draft amendments) thereto it appears that Section 9 of the Contract Act 
did not receive an adequate examination in the hands of the Commission. 


1. Union qf India v. Vasudio, A.I.R. 1960 Patna 87* 



CHAPTER II 

OF CONTRACTS, VOIDABLE CONTRACTS AND VOID AGREEMENTS 

10 . All agreements are contracts if they are made by the 
What agreements ^ce consent of parties competent to contract, 
are contracts. ^ lawful Consideration and with a lawful 

object, and are not hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in 
India and not hereby expressly repealed, by which any contract 
is required to be made in writing or in the presence of witnesses, 
or any law relating to the registration of documents. 

Contract. — Linder Section 2(h), an agreement enforceable by Jaw is a 
coritraci. Section It) seeks to describe the classes of agreements that are 
enforceable by law, and are, therefore, contracts. As to the varied aspects 
of the concept of ‘contract’, see under Section 2(h), ante. 

(y'' According to Section 10, all agreements are contracts if they are made 
/ (a) by the free consent of the parties, (b) who are competent to contract, and 
^ if they are made (c) for a lawful consideration and {d) with a lawful object ; 
and are (e) not declared to be void under the Indian Contract Ao^ Section 10 
also declares that if any law requires a particular class of contracts to be 
made in writing they will be so made. If any class of contracts are required 
to be made ip the presence of witnesses, under any law, they will be so made. 
Where the law of registration requires that a particular class of contracts will 
bo made only through the medium of registered documents, registration is 
obligatory for that class of contracts. Even apart from the law of contract, 
a given contract may be declared void under any other law, whether statutory^ 
or common law. All agreements arc not contracts.^ | 

In the absence of any provision of the Indian Oofuract Act, or any other 
Act requiring a particular class of contracts to be made in any particular 
way, a contract may be made wholly by words of mouth or in writing or 
partly by words of mouth and partly by words in writing. 

Free consent has been defined in Section 14. Section 11 describes the 
persons who are competent to contract. Lawful consideration and lawful 
objects have been defined in Section 23, Under Section 19, agreements with- 
out the basis of free consent are voidable, A contract induced by undue 
influence is also voidable under Section 19 A. Sections 20, 21, 24*30 and 
Sections 35*36 describe the circumstances in which a contract will be void. 

Under Section 2(h), ante, it has been seen that the modern welfare State 
of India has imposed many statutory obligations on particular classes of citizens* 
For details, sec Statutory obligations^ ibid. 


1. Union India v, Himeo India P, Ltd^, A.l.R. 1965 Gal* 404. (arbitratioo claiisc). 

2. yabanputra KaUUcart A.I.R* 1965 Bom. 146. 
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As to the law requiring particular classes of contracts to be made in 
writing, or in the presence of witnesses or in the medium of registered docu- 
ments, see Transfer of property and Registration under Section 2(h), ante. Sec 
also under Sections 20-21, 24-30, and 35-36, post, 

11. Every person is competent to contract who is of the age 
of majority according to the law to which he is 
subject, and who is of sound mind, and is not 
disqualified from contracting by any law to 
which he is subject. 

Persons competent to contract. — A person is competent to contract 
if he is of the age of majority according to the law to which he is subject, 
and is of sound mind and is not disqualified from contracting by any law to 
which he is subject. 

In the absence of a disability to the contrary, any person is capable of 
entering into a contract. Because of legal disability, complete or partial, 
certain classes of persons are in law Incompetent to contract, or arc only cap- 
able of contracting to a limited extent or in a particular manner. 

Section 1 1 aims at defining inherent competency to contract. It does 
not cover cases of agents and represi^nta lives, who though competent to con- 
tract, are contracting for and on behalf of others and as such may be under 
certain restrictions which though not affecting their inherent capacity to 
contract may only restrict their power to bind others. Thus where a party 
is not competent to contract within the meaning of Section 11, no contract 
can come into existence with such a party. Such is not however the case 
with a person who is competent to contract under Section 1 1 even though 
some restrictions on his power to contract arc imposed by some other law. 

-^A person acting under certain statutory restrictions can enter into a valid 
contract if the prescribed formalities have been observed.^ 

Ratificatioii.— A void agreement cannot be ratified.® As a general 
rule, a person or a body of persons not competent to authorise an act cannot 
give it validity by ratifying it, A ratification in law is treated as equivalent 
to a previous authority,® 

^yThere can be no valid ratification when the knowledge of the person 
making it regarding the facts of the case is materially defective. The mere 
fact that a minor executed an aknowledgment on attaining majority did not 

1. Dharmshwar v. Union of India, A.l.R. 1955 Assam 86. 

2. Maganial V. Ramanlat, A.l,K. 1943 Bom. 362 ; Grtgson v. Udoy Aditya, 17 Gal. 223; 
16 LA. 221 ; A,*G. v. Great Eastern Ry, Co., (1880) 5 App. Gas. 473, 478 ; Ashbury Railway 
Carriage Company v. Riche, (1875), L.R. 7 H.L. 653 ; Matan v. Mohan, A.l.R. 1935 Lab. 547. 

3. Tukaram v. Madhorao, A.l.R. 1948 Nagpur 293 ; Irinne v. Union Bank qf Australia, 
(1877) 3 Gal. 280 P.G. ; 4 I. A. 86 ; Govind Ram v. Piram DUta, (F.B.), 16 Lah. 546 ; A.l.R. 
1935 Lah. 561 ; Nazir Ahmad v. Jiwandas, 177 I.G. 388 : A.I.R. 1938 Uh. 159 ; Suraj Narain 
V. Sukhu Ahir, (F.B.), 51 All. 164 : A.l.R. 1928 All. 440 ; Bmdeshari v, Ghandika, 49 All. 137 : 
A.l.R. 1927 All. 242. 
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import knowledge of the minor that the person who executed prior acknow- 
ledgment during his minority was not his guardian and had no authority to 
execute it on his behalf.^ 

The position of a person whose estate is taken under an Agency manage- 
ment and who is in consequence declared by a notification to be incompetent 
to enter into any contract involving him in any pecuniary liability is like 
that of a minor* lAf such person in spite of the incompetency enters into 
such a contract, the contract is a nullity and unenforceable at law ; no ques- 
tion of its ratification arises. 'Fhe consideration which passed under the 
earlier contract cannot be imported into the contract into which he enters 
after the estate is released from the Agency control.* 

Where the minor was not in a position to give authority at the date when 
the acts were performed/^or the reason that a minor cannot contract or 
perform other legal acts based on a contract, he cannot subsequently ratify 
these acts because the whole question of ratification is based on the assump- 
tion that authority could have been conferred at the date when the acts were 
performed, v^ubsequent acknowledgments by minors on attaining majority 
do not amount to ratification of acknowledgmeiit^iveri by his de facto guar- 
dian during his minority.* 

^Where a manor borrowed a sum of money, executing a simple bond for it, 
and after attaining majority executed a second bond in respect of the original 
loan plus interest thereon, a suit upon the second bond was not maintainable 
as that bond was without consideration and did not come under Section 25 
(2) of the Contract Act.^ 


Person. — Under Section v3(42) of the General Glauses Act, 1897, “person’* 
includes any company or association or body of individuals whether incor- 
pj^ated or not. 

VXA party to a contract must be a person recognised as such in law. Corpora- 
ii(ms^as well as individuals, when not disqualified under the law, are legal 
entities and are, therefore, capable of being parlies to a contract. Indepen- 
dent juristic personality can be conferred upon an association of persons 
by or under a statute. When an association is lacking in juristic oersonality, 
it is incapable as an association of being a party to a contract. ^ A vihan 
(Buddhist temple) in Ceylon is not a juristic person. It is not a corporation 
and has no legal personality and cannot accept and own property.® The 
word ‘person’ as defined in Section 3(42) of the General Clauses Act, 1897, 
includes ‘Government’ for the purposes of the Indian Contract Act.’ 


1. Tukaram v. Madhorao, A.I.R. 1948 Nagpur 293. 

2. Jelhalal v. Laxmanwala, A.I.R, 1953 Sau. 177. 

3. Tukaram v. Madhorao, A.I.R. 1948 Nag. 293 ; Irvine v. Union Bank of Australiai (1877) 
3 Gal. 280 P.C. : 4 LA. 86. 

4. Suraj Narain v. Sukhu Ahiti (F.B.), (1928) 51 All. 164 : A.I.R. 1928 All. 440. 

5. Bradliy Egg Farm, Ltd. v. Clifford, [1943] 2 All E.R 378 ; Bonsorv. Mttskians* Union, 
[1955] 3 W.L.R, 788 : [1955] 3 All E.R. 518 : [1956] A.C. 104. 

6. Thoro V. Wijewardena, [1961] 2 WX.R. 954. 

7. State of V. P. v. Kanka^ya Lai, A.I.R. 1956 AU. 383. 
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Person# of unsound person who is not of sound mind is not 

competent to contract. Soundness of mind is a matter of degree. Section 12 
of the Contract Act defines a sound mind for the purposes of contracting. 
See Section 12, pos t. 

Corporations.^ — ''Corporation** is ihat which the civilians call univet'- 
sitatem, or collegium, and is a body politic authorised to take and grant, 
having a common seal, etc. A corporation or body politic is an artificial 
person established for preserving in perpetual succession certain rights, which 
being conferred on natural persons only would fail in process of time. It 
is either aggregate, consistiM of many members, or sole, consisting of one 
person only, as a person. corporation enjoys a legal entity, sues and is 
sued by its corporate name, and holds and enjoys property by such name. 
It is by virtue of the sovereign’s prerogative exercised by a charter, or an 
Act of Parliament (or of Legislature) or of prescription, that the artificial 
personage called a corporation, whether sole or aggregate, civil or ecclesiasti- 
cal, or mixed, is created. 

In England, it is a general rule that a corporation must con tract under 
its common seal, but whenever the observance of this rule would occasion 
great inconvenience, or tend to defeat the very purpose of the business, it is 
not observed : e.g., the retainer of ait inferior servant, the acceptance of bills 
of exchange, or making of promissory notes by companies incorporated for 
the purpose of trade, or the doing of acts frequently occurring ; in these 
cases, the affixing of the common seal is not necessary. 

The powers of a corporation, created by Act of Parliament, are limited 
to those wliich are expressly conferred by the Act, or which by necessary 
implication are included in the express powers. A statutory corporation 
can do such acts only as are authorised, directly or indirectly, by the statute 
creating it ; a corporation incorporated by royal character can do everything 
that an ordinary individual can do. If however the corporation by charter 
be made later subject to an Act, then its acts will be regulated by provisions 
of law. 

corporate body cannot act beyond its powers. It cannot do beyond 
what it is meant to do. The statute creating a corporation defines its powers 
and functions. The statutory prescriptions for its acts and contracts are 
imperative and essential to their validity.* Non-compliance with statutory 
requirements renders the contract with or by a corporation unenforceable.® 


1. Wharton; 1 4th cdn., 1953, 262 : Stroud’s Judicial Dictionary, 3rd edn., 

1952, vol. 1, 643. 

2. Wenlock (Baroness) v. River Dee Co. (1887), 36 Gh. D. 674, 685. Mathura Mohan v. Ram 
Kumar (1916), 43 Gal. 790. Harda Municipality v. Harda Electric Supply Co. A.I.R. 1964 M.P* 
101. Bhikraj V. Union of India AlnK, 1962 S.G. 113. H. S. Rikhy v. New Delhi Municipality 
A.I.R. 1962 S.G. 554. ToimgOyCo.v. Corporation of Royal Leamington Spa (1883) 8 A.C. 
517;52L.J.a*B. 713. 

3. Wright df Son, Ltd. v. Romford Corporation, [1956] 3 All E.R, 785. Hmi Vishnu v- 
Ahmd Iskaque A.I.R. 1955 S.G. 233. See The English Corporate Bodies’ Contract Act, 1960. 



S. 11] 


COMPETENCE TO CONTRACT 


285 


Where a contract has been entered into by a corporation with another party 
and the said contract though connected with a subject-matter which is within 
the scope and object of the corporation has not been embodied in the pre- 
scribed form, and the said contract has been performed by one of the parties, 
an action will lie against the party which has benefited from the said per- 
formance.^ No action hower lies against any of the parties when no benefit 
has been received by any of them and the contract remains an executory 
one.® In the case of a statutory person who is incompetent to make any 
contract except in compliance with the formalities prescribed by the statute, 
there is no inherent disqualification or incompctency to make a contract as 
in tlie case of a minor or lunatic. In the case of a contract by such a 
statutory person the applicability of Section 65 of the Indian Contract Act 
is not barred.^ 

Partnership. — The distinction between corporations and trading partner- 
ships is, that in the first ihe law sees only the body corporatc^nd knows not 
the individuals,"^ who are not liable for the contracts of the corporation in 
their private capacity, their j.sViare in the capi^ljonly being at stake ; but in 
the latter the law looks, not hrthe partnership, Wt to the individual members 
of it, who are, therefore, answerable for the debts of the firm to the full^ 
extent of their assets. 

A contract cun only b(* bilateral and the same party cannot be a party on 
both .‘ides. There can hardly be a contract between A on the one side and 
d and on the other, particularly a contract of employment. A partner 
(.an not be an employee of the firm.* 

PariiKTship is a matter of construction. Receipt of profit is not a conclusive 
test (T partnership.'^ 

Companies. — For the purposes of the law of contract, ^company* includes 
‘existing company’, ‘private company’, ‘public company’, ‘holding company’, 
and ‘subsidiary company’. As to the definition of these classes of companies, 
see vSections 3 and 4 of the Companies Act, 1956. ^ 

the registration of the memorandum of a company^the Registrar certi- 
ri(^s^;hat (Tlie company is incorpora todTA From the date of incorporation 
rnimiioned In the c(Ttificate of incorporation, such of the subscribers of the 
mc^morandum and other persons, as may from time to time be members of 
the compMy, become a body corporate by the name contained in the memo- 
randum, capable forthwith of exercising all the functions of an incorporated 
company^nd having perpetual succession and a common seal, but with such 
liability on the part of the members to contribute to the assets of the com- 


b C/arke v. Cuckfield Union (1852) 21 LJ. (Q,.B.) 349; Lawford v. Billericay Rural \District 
Council, [1903] 1 K.B. 772 ; NichoUon v. Bradfitld Union (1886), L.R. 1 Q.B. 620; Paiw v. 
Strand Union, (1846) 8 Ci.B, 326. 

2. Kidderminster Corporation v. Hardwick (1873), L.R. 9 Exch. 13. 

3. Ram Nagina v. Gouemor^General in Council, AJ.R. 1952 Cal. 306, 

4. Magnus v. Commissioner of Income-tax, A.I.R. 1958 Bom, 467. 

5. In the matter of Abdul Rahman, A.I.R. 1928 Mad. 890. 
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pany in the event of its being wound up as is mentioned in the Companies 
Act, 1956,^ ‘Body corporate* or ‘corporation* includes a company incorpo* 
rated outside India but does not include a corporation sole.® ‘Trading 
corporation’ means a trading corporation within the meaning of entries 43 
and 44 in List I in the Seventh Schedule to the Constitution,® 

^ Contracts on behalf of a company may be made as follows^ : 

{a) A contract which, if made between private persons, would by law be 
required to be in writing signed by the parties to be charged therewith, may 
be made on behalf of the company in writing signed by any person acting 
under its authority, express or implied, and may in the same manner be 
varied or discharged ; 

(b) A contract which, if made between private persons, would by law be 
valid although made by parol only and not reduced into writing, may be 
made by parol on behalf of the company by any person acting under its 
authority, express or implied, and may in the same manner be varied or 
discharged. 

A contract made according to Section 46 of the Companies Act, 1956, will 
bind the company. 

A company may, by writing under its common seal, empower any 
person, either generally or in respect of any specified matters, as its attorney, 
to execute deeds on its behalf in any place either in or outside India. 

A deed signed by such an attorney on behalf of the company and under 
his seal where sealing is required, will bind the company and have the same 
effect as if it were under its common seal.® 

A bill of exchange, hundi or promissory note will be deemed to have been 
made, accepted, drawn or endorsed on behalf of a company if drawn, 
accepted, made or endorsed in the name of, or on behalf or on account of, 
the company by any person acting under its authority, express or implied.® 

The shares or other interest of any member in a company are movable 
property, transferable in the manner provided by the articles of the 
company.’ 

Every person, being the managing agent, secretaries and treasurers, 
manager or other agent of a public company or of a private company which 
is a subsidiary of a public company, who enters into a contract for or on 
behalf of the company in which contract the company is an undisclosed 
principal, is required at the time of entering into the contract, to make a 
memorandum in writing of the terms of the contract, and to specify 
therein the person with whom it is entered into. 

1. Section 34, ; as to the mode of forming an incorporated company under the 

Companies Act, 1956, see Section 12, ibid, 

2. Section 2(7), ibid, 

3. Section 2(49), ibid. 

4. Section 46, ibid, 

5. Section 48, ibid. 

6. Section 47, ibid. 

7. Section 82, ibid. 
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Every such person who enters into a contract as aforesaid is required 
forthwith to deliver the memorandum to the company and to send copies 
thereof to each of the directors ; and such memorandum should be filed in the 
office of the company and laid before the Board of directors at its next meeting.^ 

If default is ma.de in complying with the requirements of the law as 
indicated above, the contract will, at the option of the company, be voidable 
as against the company. 

The powers and functions of a company incorporated under an Act ar^ 
circumscribed by its memorandum of association. ^ An act done beyond the 
scope prescribed in the memorandum of association is ultra vires and therefore 
void.^ When an act is ultra vires ^ it cannot be ratified by the directors or 
share-holders in orde?r to make it binding on the company.^ 

Societies. — The registration of a society under the Co-operative Societies 
Act, 1912, renders it a body corporate by the name under which it is 
registered, with perpetual succession and a common seal, and with power to 
hold property, to enter into contracts, to institute and defend suits and other 
legal proceedings and to do all things necessary for the purposes of its consti- 
luiion.® ^ co-operative society registered under the Co-operative Societi^ 
Act, 1912, is a corporation. It has to be sued in its corporate name only!® 
rhe Multi-Unit Co-operative Societies Act, 1942, provides for the incorpo- 
ration, regulation and winding up of co-operative societies with objects not 
coiifint d to one State. Where a person incurs loans on promissory notes in 
his capacity as .secretary of a co-operative society which is unregistered and 
it is shown that the loans were utilised by the society, a suit by the creditor 
U) recover the money due on the pronotes should be brought against all the 
members of the society. No one particular member can be singled out for 
recovering the claim of the creditor.'^ 

Every society registered under the Societies Registration Act, 1860, may 
sue or be sued in the na^e^<j^ 5 jy:i^^re^eni 3 ^^ch^rmaii*d or principal secretary, 
or trustees, as shall bejdetermined by the rufS and Regulations of the society, 
and in default of such determination, in the name of such person as shall be 
appointed by the governing body for the occasion. It will however be com- 
pt^teni for any person having a claim or demand against the society, to sue 
the president or chairman, or principal secretary or the trustees thereof, if on 
application to the governing body some other officer or person be not 
nominated to be the defendant.® 


1. Section 416, t’AiV. 

2. Section 13(c), ibid, 

3. A.^G. V. Great Eastern Ry, Co,y (1880) 5 App. Gas. 473, 478. 

4. Ashbury Railway Carriage Company v. Riche (1875), L.R. 7 H.L. 653^ 

5. Section 18, ibid, 

6. Narayana v. Easwara, A.I.R. 1961 Kcr. 258. 

7. Nalin Behari v. Bisweswar, A.I.R. 1961 Gal. 393 ; Ganesha v. Mundi Forest Co., (1899) 21 
346, and Bhagwandas v. Pinjira Pole^ A.I.R. 1927 All. 789 retied on> 

8* Section 6, ibid. 
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As to the societies which may be registered under Societies Registration 
Act, 1860^ see Section 20, ibid. In Bihar, after the words ^^science, literature” 
in Section 20 of the Societies Registration Act, 1860, (the Central Act), the 
words ‘‘industry, agriculture” have been inserted.^ 

Glubs*« — ^^lincorporated societies, clubs, associations, and institutions have 


no legal entity, and therefore cannot as such enter into any contraetT) In the 
absence of any enabling statute they are not juristic persons, andTtherefore 
can neither sue nor be sued on contracts made in their name or on their 
behalf; nor can they, in the absence of any statutory provision, authorise an 
officer to sue or be sued on their behalf on such contracts, even if their rules 
purport to give them power to do so. 

For work done or goods supplied to unincorporated bodies the liability is 
governed by the rules which apply to contracts made through an agent. Only 
such persons can bo held liable as actually gave the order for the work or 
the goods or who either expressly or impliedly authorised the giving of the 
order on their behalf, or who ratified the order after it had been given. For 
the work done on the basis of. a resolution of an unincorporated building 
society a member who joined in the resolution will be held liable.® 

The executive committee of an unincorporated society may be liable for 
the negligent performance of a contract by its servant. 

When, however, a creditor looks for payment not to any of the members 
of the unincorporated association but to a particular fund, he can only have 
regpurse to that fund and cannot make the members liable on the contract,* 
TAh unincorporated body, like club or society cannot be sued except in the 
naines of all the individuals composing it. The liability of an individual 
member of a club for debts incurred by the • club depends upon whether ho 
has in any way pledged his personal credit.^^An action to recover the price of 
goods supplied to a member of a non-proprietary club, or on ^is responsi- 
bility cannot be brought in the name of the secretary of the cl ub.^_| The 
secretary of a club could not, unless he specially accepted a personalTiability, 
be sued personally on a contract entered into on behalf of the members of 
the club by his predecessor in office ; nor could the members of a club 
collectively be sued through their secretary as their representative.’ In 
Payne v. Bradley , 3 W. L. R. 281 H. L., under the rules of the club 
no surplus of the funds was divisible among the members individually, yet 
where the proceeds of the gaming were paid into the general funds of the 


1. The Societies Registration (Bihar Amdt.) Act, 1959, Section 6. 

2. Halsbury : Laws of England, 3rd cd. vol. 8, 1954, 64-65. 

3. Longman v. Hill (Lord) (1891), 7 T.L.R. 639 ; Braithwaite v. Skofield (1829), 9 B. & C. 
401 ; Bradley Egg Farm, Ltd. v. Clifford, [1943] 2 All E.R. 378. G.A. Cheshire & Fifoot. Law of 
Contract, 6th Ed., 1^64, 364. 

4. MorUy v* Makin (1905) 54 W.R. 395. 

5. Ranzor Singh v. Hebbert (1891) 26 Punj. Rec, No. 15 (civil). Batakrishna v. Babu A.I.R* 
1949 Pat. 184. 

6. Mkhail V. Briggs (1891) 14 Mad, 362. 

7. P, Club V. Sadullah (1898) 20 All. 497. Guruska v. Mmdi Forest Company (1899) 
21 AIL 346. Bhagwandas v, Pinjra Pole Pasha Analhalaya A.I.R. 1927 AIL, 789. 
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dub, which was a member’s club, and appeared in the profit and loss account 
out of which the general expenses of the club were met, each individual 
member thereof was deemed to have derived a personal gain from the 
proceeds. 

Unregistered society can hold property. It can sue or be sued. There are, 
no doubt, great difficulties about suing it because it is necessary to sue it as a 
jo^t body, and to implead all the members thereof.^ ^ 

^ Anjunregistered body cannot sue or be sued as a corpora tiojQj; all its 
members must be impleaded, and therefore a partition of property belonging 
to an unregistered body without issuing notice to all its members is not 
binding on the members not served.* 

Where a company was not registered under Act No. VI of 1882, a plaintiff 
bringing a suit against such company would be required to make each 
individual member of the company a defendant to the suit ; and he could 
not escape from this obligation by stating in his plaint that he had been 
unable to discover who the individual members of the company were.* 
j A voluntary association can claim to exercise jurisdiction, both over its 
members and over non-members, on the basis of tacit promises. The 
members will be presumed to have submitted to the said jurisdiction of the 
association by their subscription to the rules of the said association. J They 
may also have indicated an ad hoc submission to the said jurisdiction.^ 

As to special status of a trade union sec, Bonsor v. Musicians* Union^ [1956] 
A.G. 104; [1955] 3 All E.R. 518: [1955] 3 W.L.R. 788. 

The Government. — The object of the Contract Act requires that the 
word ‘person’ should have an extended sense and it includes ‘Government*. 
riHT(' is no reason for excluding from the ambit of the definition of person 
in Section 3 of the General Clauses Act, the body of individuals, “the 
Government” responsible for the governance of a State or the Union.® 

1’he executive power of the Union and of the States extends to the 
carrying on of any trade or business and to the acquisition, holding and 
disposal of property and the making of contract for any purpose.® 

The Government of the Union of India or of a State may sue or be sued 
by the name of the Union of India or of the State.J^ 

^ Article 299 of the Constitution requires that all contracts made in the 
exercise of the executiv^po^er of the Union | musifee expressed to be made 
by the President. ^ *suc& contracts and all assurances of property made in 
the exercise of the power of the Union must be executed on behalf of the 
President by such persons and in such manner as the President may direct or 

l. Bhagwandas v. Pinjm Pole Pashu Anathalaya, A.I-R. 1 92 7 All. 789. 

Ram Sarup v. Arya Samed of Dhampur, A.l.R. 1923 All. 337 : (1925) 47 All. 342- 
Ganesha v. Mundi Forest Compat^y (1899) 21 All. 346. 

Cheshire fic Fifoot, Law of Contract, 5th cd., 1960, 55. 

5. StaUofU. P. V. Kanhaiya Lai, A.I.R. 1956 All. 383. 

Article 298 of the Constitution. 

7. Article 300, ibid. 
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authorise. | The President will not be personally liablAin respect of any 
contra<it or a^urance made or executed for the purposes of the Constitution 
of India or for the purposes of any enactment relating to the Government qf 
India that had preceded the commencement of the Constitution, /a person 
making or executing any such contract or assurance on behalf of the President 
will not be personally liable in respect thereof. ^ 

Similarly, under the same Article, all contracts in the exercise of the 
executive power of a State must be expressed to be made by the Governor of 
the State. All such contracts and all assurances of property made in the 
exercise of the executive power of the State must be executed on behalf of the 
Governor by such persons and in such manner as the Governor may direct 
or authorise. The Governor will not be personally liable in respect of any 
contract or assurance made or executed for the purposes of the Constitution 
of India or for the purposes of any enactment relating to the Government of 
India that preceded the commencement of the Constitution. Any person 
making or executing any such contract or assurance on behalf of the 
Governor will not be personally liable in respect thereof. 

Article 299 of the Constitution prescribes some formalities to be observed 
in order to render a contract or assurance by or with lh(i Union or a State 
enforceable. Non-compliance with statutory requirements renders the 
contract unenforceable.^ The provisions of Article 299 (1) are intended to 
safeguard Government against unauthorised contracts. An officer entering 
into a contract on behalf of Government can also safeguard himself by having 
recourse to the proper form. Where the existence of a contract is to be found 
out from correspondence, ordinarily, the rule is that the entire bunch of 
correspondence that passed between the parties lias to be looked into for 
determining whether there w»as a concluded contract. The rule has however 
no application in a case in which the contract has to be evinced by a formal 
document in compliance with Article 299 of the Constitution. The provisions 
of Article 299 are mandatory and not directory. A contract which does not 
comply with the formalities prescribed by Article 299 is unenforceable in 
law.® In order to reach a binding agreement to which the Government, 
whether of the Union or of a State, is a party, the parties must have a 
written contract satisfying all the requirements of Article 299. From the 
wordings of Article 299(1) it appears that contracts to be made in exercise of 
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V, B. K. Mondal, A.I.R. 1962 S.G. 779. Hindustan Construction Co. v. State of Bihar, A.I.R. 1963 
Patna 254. Kamalia Mills v. State oj Bihar, A.I.R. 1963 Patna 153. State of Madras V. Mehta, 
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the executive power of the Union or of a State do not require to be compul- 
sorily embodied in the form of deeds as th^ term is understood in English 
law. Under the Indian Constitution, a contract under Article 299 will be 
adequately made if it is made in writing, is expressed to be made by the 
President, Governor or Rajpramukh, and executed on behalf of such head of 
the Union or State by authorised persons and in authorised manner. As to 
the relief under an unenforceable contract under Article 299 see under Section 
65, posty and also under Section 70, post. 

The prescription of the necessary formalities was found indispensable also 
under the Government of India Act, 1935, and the Government of India, 
1915, as subsequently amended. The provisions of Section 30 of the Govern- 
ment of India Act, 1915, as subsequently amended, were mandatory, and for 
a contract to be enforceable by or against the Secretary of State its terms 
had to be complied with. An oral contract was not within the purview of 
Section 30, and sub-section (2) of the said Section implied the execution of a 
document and excluded oral contracts. A contract to satisfy the conditions 
of Section 30 had not however to be incorporated in a formal deed or to be 
under seal ; it might well be entered into by correspondence and by less 
formal documents. It would be sufficient compliance with the terms of 
Section 30 if the agreement was expressed in writing and the writing might 
comprise of a series of letters or a series of informal documents.^ While 
subscribing to this view as to the interpretation of Section 30 of the Govern- 
ment of India Act, 1915, as subsequently amended, their Lordships in Devi 
Prasad v. Secretary of State^ observed that in the case of contract entered into 
by the Government officers on behalf of the Government with third parties 
thr* practice of leaving the agreement in the form of correspondence and 
tenders in anticipation of a formal deed to be executed later on was irregular 
and had nothing to recommend. The proper procedure in the public interest 
and desirable from every point of view should be, their Lordships observed, 
that after an agreement was reached, a memorandum of the agreement 
should be contemporaneously prepared and signed by the parties as evidence 
of the agreement to be followed later by a formal document drawn up by a 
Government conveyancer. 

There was a controversy on the question whether the contract should be 
expressed by a formal deed or whether it was a sufficient compliance of the 
Statute if the agreement was in writing, though not expressed by a formal 
deed. In a number of decisions* the view was expressed that to comply with 

1. Devi Prasad v. Secretary of State ^ (1941) All. 741 : A.I.R. 1941 All. 377 ; Secretary of State 
V ithagwandas, A.I.R. 1938 Bom. 168: 174 I.G. 316: 40 Bom. L.R. 19. Union of India v. 

A.I.R. 1963 S.G. 1685. Britania Buildings & Iron Co. v. State of Orissa, A.I.K. 
*^^62 Orissa 117. 

2. [1941] All. 741 ; A.I.R. 1941 AIL 377. 

3. Municipal Corporation of Bombay v. Secretary of State, (1934) 58 Bom. 660 ; A.I.R. 1934 
277 ; 152 I.C. 947 ; Secretary of State v. Tadavgir Dharamgir, 60 Bom, 42 : 37 Bom. L.R. 
A.I.R. 1936 Bom. 19; 160 LG. 505; Krishnajiy. Secretary of State, Bom. LR. 807: 

^•l.R. 1937 Bom. 449 : 172 LG. 451 ; Semkara Mining Syndicate, Ltd. v. Secretary of State, ALR. 
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the pfovisions of Section 30 of the Government of India Act, 1915, 
subsequently amended, a formal deed was necessary and a contract within 
the terms of that Section could not be spelt out of correspondence or out of a 
series of letters and other informal documents. 

Under the Government of India Act, 1935, also, an agreement which was 
not in the form prescribed by Section 175(3) of the Act of 1935 was unen- 
forceable in law and, therefore, void under Section 2(g) of the Contract 
Act.^ No legal or contractual liability could be enforced against the Govern- 
ment unless there was a specific contract drawn up and signed duly by or on 
behalf of the Government as provided under Section 175 of the Act of 1935.* 
The provisions of Section 1 75 were mandatory and excluded oral contracts 
and required the contract to be embodied in writing which ex facie show that 
the contract was entered into by the Government or on behalf of the Govern- 
ment. Beyond the requirement that it must be expressed to be made by the 
Governor-General or the Governor of the Province and executed on jjehalf 
of the Governor-General or the Governor oi the Province by such person and 
in such manner as the Governor-General or the Governor might direct or 
authorise there was no further requirement that the contract should bo 
incorporated in a formal deed or be under seal. It might validly bo 
made by correspondence or by tender and its acceptance or by informal 
documents.* 

As to succession to property, assets, rights, liabilities and obligations by the 
Union and the States, see Articles 294 and 295 of the Constitution. As to 
the borrowing by the Union cind the States, see Articles 292 and 293 res- 
pectively. 

Minors incompetent to contract.- -Under the Indian* Contract Act, 
Section 1 1 , ^person who has not attained his majority is not competent to 
contract."^ A contract entered into with a minor is a nullity for want of legal 
c ompetenc y. Unless oth erwise pr ovid ed by statute, a contract with a minor 
is nc)t enforceable and^ docs not give rise to any rights or liabi lities. is 
non esL^ As a minor has not the capacity to contract he cannot make a valid 
and enforceable contract, irrespective of the fact whether the contract was a 
completed and executed contract and was to his advantage and benefit or 

1938 Mad. 749 ; 183 l.G. 839 : (1938) 2 M.L J. 141 ; Secretary of State v. Cheityar Firm, 4 Rang. 
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nojt.^ In a suit by a promisee for enforcement of specific performance of a 
contract it is necessary that the parties should have the capacity to contract* 
Any sale transaction entered into by a minor is void and unenforceable.® A 
mortgage made by a minor is void ; and a money-lender who has advanced 
money to a minor on the security of the mortgage is not entitled to repayment 
of the money on a decree being made declaring the mortgage invalid ; ^ 
Sections 64 and 65 of the Contract Act being based on there being a contract 
between competent parties, and being inapplicable to a case where there is 
not, and could not have been, any contract at all.^ 

/a person who parted with his goods can trace them into the hands of the 
^uondammj^t and recover them back in s pecig . for he has not lost his title 
to theilTjl ^ut h e can not seek to recover their price or damages, for, if allowed, 
he would be indirectly asking for the enforcement of contract and recover 
damage for the breach. Nor can a person, who lends money to such a minor, 
recover it. If allowed to do so, the Court would be enforcing a contract of 
loan, j^or can Section 65 of the Contract Act be invoked as it presupposes 
the octSIence of a contract between persons with legal competency.® Con- 
veyances in favour of persons incompetent to contract stand however on a 
dilTcrent footing. Even though a person may be disqualified to enter into a 
corilracl such disqualification docs not debar that person from being a 
transferee under a conveyance. Diflerent considerations apply when the 
matter passes from the domain of contract into that of conveyance. It is 
this ground that even though a minor is incompetent to enter into a contract 
no such disability attaches to him in the matter of a transfer of property, 
and, therefore, a sale-deed executed in his favour is valid and enforceable.® 
Where a mortgage-deed has been executed in favour of a minor and the 
entire mortgage money is paid by the minor the mortgage is enforceable ir^ 
law.’ A contract in England by which an infant acquires an interest in a 
subject of a permatient nature or which imposes continuing obligations upon 
him, is voidable at his option. He must, however, in England, take positive 
steps to repudiate it at the latest within reasonable time after attaining his 
majority.® In India the Limitation Act, 1963, prescribes the time limit. 
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Estoppel. — An infant inducing a person to contract with him by means 
of a false representation that he was of full age Is not estopped under Section 
1 15 of the Evidence Act, from proving that he was really a minor on the 
date of the contract.^ 

Contracts by minors are void. Before the Specific Relief Act, 1963, which 
came into force with effect from Isi March, 1964,* the only ground on wliich 
equity interfered to make a person of full age return money or property which 
he obtained during minority was fraud. Where money was obtained by a 
minor misrepresenting his age, it amounted to a fraud and he might be 
made to refund it. In the absence of fraud or misrepresentation by the 
minor as to his ago he could not be directed to return the money he had 
obtained. Relief could not be claimed on general equitable grounds apart 
from the statute. Thus apart from the rule stated in Section 41 of the Specific 
Relief Act, 1877, there was no provision of law under which relief could be 
claimed against a minor on th(^ basis of a contract entered into by him.® Now 
see Section 33 of the Specific Relief Act, 1963. 

The liability to pay compensation to the vendee before getting possession 
of the properly conveyed was a statutory obligation created by Section 41 of 
the Specific Relief Act, 1877, and did not rest on any equities. A sale deed 
exeduted by a minor was liable to be cancelled by him after he attained 
majority but before granting him possession the Court could put him on 
terms."* Now Section 33 of the Specific Relief Act, 1963, gives the Court the 
power to require the benefit to be restored or compensation to be made 
when an instrument is cancelled or is successfully resisted as being void 
or voidable. 

The Indian Majority Act, 1875. — Except for marriage, dower, divorce 
and adoption and religion or religious rites and usages of any class of citizens 
of India, a person is deemed, in the case of persons domiciled in India, to 
have attained his majority when he completed his age of eighteen years and 
not before. Every minor of whose person or property, or both, a guardian, 
other than a guardian for a suit within the meaning of Chapter XXXI of 
the Code of Civil Procedure, has been appointed or declared by any Court of 
Justice before the minor has attained the age of eighteen years, and 
every minor of whose property the superintendence has been assumed 
by any Court of Wards before the minor has attained that age, shall not- 
withstanding anything contained in the Indian Succession Act, 1865, or in 
any other enactment, be deemed to have attained his majority when he 
shall have completed his age of twenty-oue years and not before. 

' 1. Manmatha v. Exchange Loan Co. Lid. A.I.R. 1936 Gal. 567 ; Gokuldas v. Gulab i 2 a 0 A.hR 
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The Apprentices Act^ .1961. — The Apprentices Act^ 1850^ has been 
repealed and replaced ^by the Apprentices Act, 1961. This last mentioned 
Act provides for the regulation and control of training of apprentices in 
trades and for matters connected therewith. Under Section 3 of the Act, a 
person shall not be qualified for being engaged apprentice to undergo appren- 
ticeship training in any designated trade, unless he — (a) is not less than fourteen 
years of age, and (b) satisfies such standards of education and physical fitness 
as may be prescribed : Provided that diflferent standards may be prescribed 
in relation to apprenticeship training in different designated trades. As to 
contracts of apprenticeship, see Section 4, ibid. As to termination of appren- 
ticeship contracts, see Section 7, ibid. As to the settlement of disputes or 
disagreements between an employer and an apprentice, see Section 20, ibid, 

111 England, a contract of service or of apprenticeship, or a contract closely 
analogous thereto, is binding upon an infant provided that in the opinion of 
the Court it is, when construed as a whole, substantially for his benefit.^ 

The Hindu Minority and Guardianship Act, 1956« — The Act amends 
and codifies certain parts of the law relating to minority and guardianship 
among Hindus. The provisions of this Act are in addition to, and not, save 
as expressly provided, in derogation of, the Guardians and Wards Act, 1890. 
The Hindu Minority and Guardianship Act, 1956, applies to any person who 
is a Hindu by religion in any of its forms of developments, or who is a 
Buddhist, Jaina or Sikh by religion, or who is domiciled in India except the 
State of Jammu and Kashmir but is not a Muslim, Christian, Parsi or Jew by 
religion, unless it is proved that any such person would not have been 
governed by the Hindu law or by any custom or usage as part of that law in 
respect of any of the matters dealt with in the Act if it had not been passed. 
As to who are Hindus, Buddhists, Jainas or Sikhs by religion see the 
Explanation to Section 3, ibid. Unless the Central Government, by notifica- 
tion in the Official Gazette, otherwise directs, the provisions of the Hindu 
Minority and Guardianship Act, 1956, do not apply to the members of any 
Scheduled I'ribe within the meaning of clause (25) of Article 366 of the 
Constitution. 

A minor under the Hindu Minority and Guardianship Act, 1956, means a 
person who has not completed the age of eighteen years. ‘Guardian’ under 
the Act means a person having the care of the person of a minor or of his 
property or of both his person and property and includes : 

(i) a natural guardian that is, 

(a) the father of a boy or of an unmarried girl, and after the father, the 
mother ; 

{b) the mother of an illegitimate boy or of an illegitimate unmarried girl, 
and after the mother, the father ; and 
the husband of a married girl. 

A person ceasing to be a Hindu^ Buddhist, Jaina or Sikh will not be eniitled 


1. V. White atjf Stadium, Ltd, [1935] 1 K.B, 1 10. 
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to act aft the natural guardian of a minor. Where the natural guardian com* 
pletely and finally renounces the world by becoming , a hermit or an ascetic, 
he is not entitled to act as the natural guardian of the minor. For the pur* 
poses of guardianship, ‘‘father ’ and “mother” do no include “step-father” 
or “step-mother”. The adoptive father, and after him, the adoptive mother 
becomes the natural guardian of an adopted son who is a minor ; 

(«) a guardian appointed by the will of the minor’s father or mother ; 

(in) a guardian appointed or declared by a court ; and 

{iv) a person empowered to act as such by or under any enactment 
relating to any Court of Wards. 

The natural guardian of a minor under the Hindu Minority and Guardian- 
ship Act, 1956, has power to do all acts wliich are necessary or reasonable 
and proper for the benefit of the minor or for the realisation, protection or 
benefit of the minor’s estate ; but the guardian can in no case bind the minor 
by a personal covenant. The natural guardian cannot, however, without the 
previous permission of the Court, that is, City Civil Court, District Court or 
a Court empowered under Section 4A of the Guardians and Wards Act, 1890, 
within the local limits of whose jurisdiction the immovable property in respect 
of which the application is made or any portion thereof is situate, mortgage 
or charge or transfer by sale, gift, exchange or otherwise, any part of the 
immovable property of the minor. Neither can h*' lease, without the previotis 
permission of the Court, any part of such property for a term cxeceeding five 
years or for a term extending more than one year beyond the date on wliich 
the minor will attain majority. Any disposal of immov'-able property by a 
natural guardian, in contravention of sub-section (1) or sub-section (2) of 
Section 8 of the Act is voidable at the instance of the minor or any person 
claiming under him. Fhe Court will nut grant permission to the natural 
guardian to do any of the acts mentioned in sub-section (2) of Section 8 of the 
Act except in case of necessity or for an evident advantage to the minor. No 
person is entitled to dispose of, or deal with, the properly of a minor merely 
on the ground of his or her being the de facto guardian of the minor. 

A guardian appointed by will of the father or the mother under Section 9 
of the Act has the right to act as the minor’s guardian and to exercise all the 
rights of a natural guardian under the Act to such extent and subject to such 
restrictions, if any, as are specified in the Act and in the will. 

The Guardians and Wards Act, 1890. — The Act extends to the whole of 
India except the Stale of Jamrnu and Kashmir. In the case of a minor, subject 
to other later Acts, the Guardians and Wards Act, 1890, does not take away 
or derogate from any power to appoint a guardian of his person or property, 
or both, which is valid by the law to which the minor is subject. On an 
application under Section 8, the Court, when satisfied that it will be for the 
welfare of a minor, will make an order appointing a guardian of his person or 
property, or both, or declaring a person to be such a guardian. An order so 
appointing or declaring a guardian implies the removal of any guardian who 
has not been appointed by will or other instrument or appointed or declared 
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by the Court, Where a guardian has been appointed by will or other instru- 
ment or appointed or declared by the Court, an order under Section 7 of the 
Act appointing or declaring another person to be guardian in his stead will 
not be made until the powers of the guardian appointed or declared as afore- ^ 
said have ceased under the provisions of the Act. Where a guardian has been 
appointed by will or other instrument, his power to mortgage or charge, or 
transfer, or transfer by sale, gift, exchange or otherwise, immovable property 
belonging to his ward is subject to any restriction which may be imposed by 
the instrument, unless he has under the Act been declared guardian and the 
Court which made the declaration permits him by an order in writing, not- 
withstanding the restriction, to dispose of any immovable property specified 
in the order in a manner permitted by the order. ^ Where a person other 
than a Collecter, or than a guardian appointed by will or other instrument, 
has been appointed or declared by the Court to be guardian of the property 
of a ward, he is not entitled, without the previous permission of the Court, to 
mortgage, or charge or transfer by sale, gift, exchange or otherwise, any part 
of the immovable properly of his ward or lease any part of that property for 
a term exceeding five years or for any term exceeding more than one year 
beyond the date on which the ward ceases to be a minor.* A disposal of 
immovable property by a guardian in contravention of the foregoing restric- 
tive provisions is voidable at the instance of any person affected thereby.* 
The Court will not grant the necessary permission except in case of necessity 
or for an evident advantage lo the ward.^ 

A guardian stands in a fiduciary relation to his ward, and, save as provided 
by the will or other instrument, if any, by which he was appointed, or by the 
Act, he is not entitled lo make any profit out of his office.* The fiduciary 
relation of a guardian to his ward extends to and affects purchases by the 
property of the ward, and by the ward of the property of the guardian, 
immediately or soon after the ward has ceased to be a minor, and generally 
all transactions between them while the influence of the guardian still lasts or 
is recent.* 

For minors. — On the question whether and how far a ^mi nor can make 
a contract through his guardian distinction has ISeen made as between the 
various grades of gudrdians. Tlie guardians who can, within certain limits, 
make disposition of mino r’s immovable property are the father, his executor, 
"gfa nit-falh e r, his cq gecufof, or guardian appointed by the Court. Guardians 
like the mother, the uncle, the elder brother, etc., are termed^g facto 
guardians and are deemed to be usually without authority to dispose'’or7)Ts. 


1. Section 28 of the Guardians and Wards Act, 1890. 
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bind the minor for the purchase of immovable property. A de jure guardi«m 
has power to dispose of minor’s immovable property though this power is 
subject to stringent conditions, ail governed by the basic and fundamental 
principle that the acts of the guardian should be to the advantage and bene- 
fit of the minor and his estate. For fulfilling the actual wants of the minor 
and for his bringing up and maintenance as well as for the preservation of 
his property the de jure guardians are empowered to dispose of certain 
immovable property of the minor. Otherwise, even dispositions by such 
guardians are not considered valid. ^ Conversely, acquisition of a property 
for the minor if the contract for the same is for the benefit of the minor and 
it is actually completed so as to transfer the owership of the property to the 
minor has been held to be valid. Contracts entered on behalf of minors 
by their guardians can be specifically enforced by or against the minor if the 
guardian is competent to make a contract binding on the minor and the 
contract is for the benefit of the minor.® If this test is satisfied no distinc- 
tion is to be made between a contract for sale and a contract for purchase 
entered into on behalf of a minor. ^ 'Fhe earlier view^ of the Privy Council 
that it is not within the competence of the guardian of the minor to bind the 
minor or the minor’s estate by contract for the purchase of immovable property 
and that the minor is cotisequcutly not bound by the contract and that there 
being no mutuality he cannot after attaining majority obtain a specific per- 
formance of the contract has to be accepted in the light of the later cases as 
referred to above. 

Following this restrictive view® it had been held that the natural 
guardian of a Hindu minor is not competent to bind the minor or his estate 
by a contract for sale even though it may be for necessity or for the benefit 
of the minor. The contract, therefore, is not specifically enforceable against 
the minor after his attaining the age of majority. Ratification of the con- 
tract by the minor in such a case must be with full knowledge of his rights 
after attaining majority.® This view of the law, even after the Hindu 
Minority and Guardianship Act, 1956, is not tenable in view of its unreason- 
ableness as well as of the advice of the Judicial Committee of the Privy Council 
as represented in Sri Kakulam Subrahmanyam v. Subba RaoP and other cases. 
The competence of the guardian and the interest of the minor will determine 
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the efficacy of a transaction entered into on behalf of the minor whether it is 
a contract for the sale or purchase of property. The present position is that 
though a minor who has agreed to purchase property through his guardian 
cannot generally sue for the specific performance of the contract, where the 
guardian is a de jure guardian and is competent to bind the minor by his con- 
tract and the contract is also for the obvious benefit of the minor, the minor 
can bring such a suit.^ In case of sale of immovable property of the minor 
the Hindu Minority and Guardianship Act, 1956, imposes some retrictions 
on the natural guardians of the Hindu, Buddhist, Sikh and Jaina minors. 
De facto guardians are absolutely prohibited. 

A minor has no legal competency to enter into a contract or authorise 
another to do so on his behalf. Capacity is the creation of law whereas 
authority is derived from the act of the parties. The guardian of a Hindu 
minor, now subject to the Hindu Minority and Guardianship Act, 1956, can 
only function within the doctrine of legal necessity or benefit. The validity 
of the transaction will be judged with reference to the scope of his power to 
enter into a contract on behalf of ihe minor. Even then personal liability 
arising out of the guardian’s contract is the liability of the minor’s estate only.® 
Under the Hindu Law, the guardian or the manager is competent, 
subject to the Hindu Minority and Guardianship Act, 1956, to alienate the 
property of the minor. In such a case the contract can be specifically 
enforced by or against the minor if the contract is one which it is within the 
competence of the guardian to enter into on his behalf so as to bind him, 
and, further, if it is lor the benefit of minor.^ 

A gdardian cannot impose a personal liability on his ward and therefore 
a minor cannot be bound by a personal covenant in a contract entered into by 
his guardian.^ The minor’s personal law may however affect the position. 
For instance, the natural guardian of a Hindu minor, prior to the Hindu 
Minority and Guardianship Act, 1956, which applies to Hindus, Sikhs, 
Buddhists and Jainas, had power without the Court’s sanction to mortgage 
or sell any part of the minor’s estate in case of need or for the benefit of the 
estate. In cases of necessity the guardian of a Hindu minor may borrow 
money upon a promissory note and the minor's estate is liable for repayment 
with interest at a proper rate. The minor is not liable on the note, but on 
the debt evidenced by the note. His liability is created by his personal law.® 
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Subject to the Hindu Minority and Guardianship Act, 1956, a Hindu minor 
is bound by a contract entered into by his mother guardian on his behalf 
for sale of his property for purposes considered under Hindu Law as neces^ 
sary ; such a contract can be enforced against him.i 

A contract to be specifically enforced by the Court must, as a gene^ 
ral rule, be mutual, that is to say, such that it might, at the time it was 
entered into, have been enforced by either of the parties against the other of 
them. When, therefore, whether from personal incapacity to contract or 
the nature of the contract, the contract is incapable of being enforced against 
one party, the other party is, generally incapable of enforcing it.® Sec- 
tion 20 (4) of the Specific Relief Act, 1963, lays down that the Court shall 
not refuse to any party specific performance of a contract merely on the 
ground that the contract is not enforceable at the instance of the other party. 
In spite of this general provision in the Specific Relief Act, 1963, the gene- 
ral principles of the law of contract remain unaffected. 

Where a minor has received a benefit from a contract of sale entered 
into on his behalf by his father the vendee will be entitled to specific per- 
formance of the contract.^ The contract can be specifically enforced by or 
against the minor if the contract is one which it is within the competence of 
the guardian to enter into on his behalf so as to bind him by it, and, further, 
if it is for the benefit of the minor or is a legal nec^.^ssity for him. If either 
of these two conditions is wanting, the contract cannot be specifically en- 
forced, The want of mutuality does not stand in the way of granting speci- 
fic performance in the given circumstances, by or against a minor. ^ 

No decree can be passed against a minor or his estate on a contract 
entered into on his behalf by a guardian under which no charge is created 
on the estate except in such cases where the minor’s estate would be liable 
for the obligation incurred by the guardian under the personal law to which 
he is subject.''* 

A guardian cannot enter into a personal contract imposing liability on 
a minor.® An agreement to re-unite cannot be made on behalf of a person 


1. Ramalingam v. Bavanambal, A.I.R. 1951 Mad. 431 ; Sreeramulu\. Pundarikakshayyat 
(1949) F.L.J. 288 : A.I.R. 1949 F.G. 218. 

2. Ramalinga v. Jagadammaly A.I.R. 1951 Mad. 612. Mir Sarwarjan v. Fakhruddin^ (1912) 
39 Gal. 232 P. G. ; Venkatackalam v, Sethuram, A.I.R. 1933 Mad. 322 (F. B.) ; VenkaUtsami v. 
Annamalaiy A.I.R. 1964 Mad. 474; Bholanath v. Balbhadra, A.I.R. 1964 All. 527. 

3. Gujoba V. Nilkanthy A.I.R. 1958 Bom. 202 ; Subrahmanyam v. Subba Rao, (1949) Mad. 
141 : A.I.R. 1948 P.C. 95 followed. 

4. GtJ^obaw. Nilkanihy A.I.R. 1958 Bom. 202 ; Ramalingam v, Bavanambal, A.I.R. 1951 
Mad. 431 ; Lachuram v. Madharamy A.I.R. 1962 Assam 41. Subrahmanyam v. Subba Rao, A.I.R. 
1948 P C. 95 

5. Ramdayai v. Prayagdas, A.I.R. 1954 Nag. 122 ; Tukaram v. Ramchandra, 2 Nag. L.R. 
25 ; Ramchandra v. Rupchand, 23 Nag. L.R. 94 : A.I.R. 1927 Nag. 296 ; Jhilibai v,Tejmai, 13 
Nag. L.R. 109 ; A.I.R. 1916 Nag. 11. 

6. Waghcla Rqisanji v. Shekh Masludin, 11 Bom. 551 (P.C.) ; 14 I, A. 89 ; Kkimji Kuvcrji 
V. lalji Karamsi, A.I.R. 1941 Bom. 129. 



COMPETENCE TO CONTRACT 


301 


S. 11] 

during his minority 

A betrothal in Hindu Law is a promise to give a girl in marriage, and 
its form is that of a promise by the father or guardian of the girl in favour 
of the bridegroom and/or the bridegroom’s father or guardian. No ceremo- 
nies are essential to the validity of a betrothal as they are in the case of a 
marriage. A betrothal is a revocable promise of marriage, though such 
revocation would be improper without a just cause, such as where a better 
suitor is forthcoming for the girl. A betrothal can also be broken off if 
either party is found to be of a lower caste or to have an incurable disease, 
or the intended husband is found to be unfit or the girl is found to be un- 
chaste or for other reasons. A contract of betrothal cannot be specifically 
enforced. The parly injured by the breach is entitled to recover compensa- 
tion for any pecuniary damages that may have been sustained and also for 
any injury to character or prospects in life which may naturally arise in 
normal course of the breach. 

A marriage by exchange or a ‘sata^ marriage is prohibited by the Hindu 
Shastras and is not known to the strict Hindu law. In order to make the 
transaction invalid according to the Hindu law there must be a contract 
making the one betrothal strictly conditional upon the other betrothal, so as 
to make it a real bargain or set off of the girls as two objects of value. 

Contracts of betrothal entered into on behalf of minors by their guar- 
dians and shown to be for their benefit are enforceable at the instance of 
the minors.® 

Where the father of a minor daughter enters into a contract of service 
on her behalf with the defendant, the contract is void for being without 
consideration. If the girl were a major, instead of a minor, such a promise 
to serve would be good consideration within the meaning of Section 2 (d) 
though the consideration moved from the third party. Where the girl is 
a minor, under Section 1 1 she is not competent to contract and her promise 
would not be enforceable against her. Consequently, her promise to serve 
will supply no consideration for the promise of the defendant to pay her a 
salary.® The promise of infants is not held to be a promise in law or to 
constitute a consideration for another promise. 

There being no contract enforceable at law, there can be no breach on 
the part of the defendant in respect of which the minor girl or her father can 
sue for damages. 

A purchased property with minor’s money in his own name and mort- 
gaged it to B, In execution of a simple money decree against A, this property 
was purchased by P, subject to the mortgage of B, The minor then brought 
a suit under Order 21, Rule 63, of the Civil Procedure Code against P to 
establish his rights. After the filing of the suit and before it was decided in 
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the minor^s favour P was required to pay money due under the mortgage to 
B, The minor’s suit was successful and P had to deliver the property to 
him. P brought a suit against the minor and 5, requiring them to repay 
the amount he had paid under the mortgage. It was held that A having no 
authority to mortgage the minor’s property, P was not entitled to have the 
property charged for money paid by him to B, and therefore he had no 
relief either against the minor or his property.^ Both P and B were under 
a mistaken belief that a valid mortgage had been created. P therefore was 
entitled under Section 72 of the Contract Act to a decree for repayment as 
against B could not obtain any relief against the minor.* 

Under the Mahomedan Law a person who has charge of the person or 
property of a minor without being his legal guardian, and who may, 
therefore, be conveniently called a de fa cto guardian has no power to convey 
to another any right or interest in immovable property which the transferee 
can enforce against an infant. 

A deed of family settlement to which a Mahomedan minor is a party 
represented by his brother as de facto guardian is void and not binding on the 
minor, irrespective of the consideration that it benefited him or that the 
arrangement was followed for a long period.'* 

The mere fact that a person shares in the profits and advances money 
to another person who carries on business would not make him a partner in 
the business. The guardian of a minor can thus advance money belonging 
to the minor to other persons for earning profit for the minor. Such a con- 
tract cannot be said to be void or invalid.* 

A compromise made on behalf of a minor without having complied with 
the requirements of Section 462 of the Civil Procedure Code, 1882, as to 
obtaining leave of the Court, is not enforceable against the minor.® A Hindu 
mother, while her adopted son was a minor and had a guardian of property 
appointed to him by the Court, alienated some of the minor’s property, 
treating it as her own. The sale was set aside. The purchase money paid 
by the vendee to the mother was not recoverable from the son."^ A mort- 
gagor employing an attorney who also acted for the mortgagee in the mort- 
gage transaction, must be taken to have notice of all facts brought to the 
knowledge of the attorney; and therefore where the Court rescinded the con- 
tract of mortgage on the ground of the mortgagor’s infancy, and found that 
the attorney had notice of the infancy, or was put upon an enquiry as to it, 
held, that the mortgagee was not entitled to compensation under Sections 38 
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and 41 of the "Specific Relief Act of 1877.^ Now see Sections ,30 and 33 of 
the Specific Relief Act, 1963, 

The contract to purchase immovable property entered into by the 
guardian on behalf of a minor cannot be specifically enforced by minor.® 
r^ow see Section 20 (4) of the Specific Relief Act, 1963, referred to before, 
which has been made effective on and from 1 March, 1964. Apart from the 
question of restoration or compensation in the suit for cancellation of an 
instrument, the general law of contract remains unaffected in spite of the 
Specific Relief Act. 1963. 

Minors and others* — The mere fact that a joint bond executed as a 
part of a compromise is not enforceable against a minor executant of a bond 
docs not absolve the major executant from liability.® Where a person is 
jointly interested in an estate with another person who is incompetent to 
deal with his property and the former purports to deal with the entirety, 
specific performance will not be granted against him even as to his share. 
In such a case plaintiff’s only remedy is by way of damages.* A deed of 
settlement which is void qua the minor is void altogether qua all of the parties 
including those who were stii juris 

Where the sureties represent to the plaintiff that the principal is compe- 
tent to contract and make him enter into a contract with the principal, 
agreeing to compensate him if the sureties’ representations proved false or 
any defect was discovered in the contract thereafter, the sureties must under 
the terms of their contract compensate the plaintiff. The suretyship contract 
in the instant case is a collateral and almost an independent contract and 
can be enforced. * 

The doctrine of mutuality will apply only to instances where the con- 
tract is with regard to separate property of the minor alone and not where he 
is a co-parcener in a joint Hindu family or a co-tenant with other adults and 
the contract is with respect to such co-parcenary or co-tenancy properties.® 
This is an old case. Now see Section 20 (4) of the Specific Relief Act, 1963, 
with effect from 1 March, 1964. Though the doctrine of mutuality has been 
rendered inoperative by the Specific Relief Act, 1963, the general provisions 
of the Indian Contract Act, 1872, remain unaffected, and an invalid contract 
remains invalid. Contract made by the karta of joint family on his behalf is 
binding on adult members of the family but not the minor.® V and his 
three infant sons constituted an undivided trading Hindu family. In certain 
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given circumstances, decrees against F were considered as to have exhausted 
the plaintiff’s remedy, and a second suit against the sons of V was not found 
maintainable.^ 

Partnership and minors*— -As a minor is incompetent to contract he 
cannot l>e a partner in the firm,® There can be no partnership between the 
same individual acting on the one hand as the guardian of the minor and on 
the other as a partner in his or her individual capacity.® A partnership 
with a minor is void, and it cannot be ratified by a minor even when he 
attains majority.^ 

Minors cannot enter into a contract of partnership. Where they have 
not only been admitted to the benefits of a partnership but are made con- 
tracting parties through their guardians, the contract is invalid and inopera- 
tive against them. Where one of the terms of the agreement is that the 
plaintiff would have an eight annas share in the interest and the five defen- 
dants between themselves would have a joint interest in the remaining eight 
annas, and if by reason of the minority of some of the defendants the agree- 
ment is to be regarded as invalid and inoperative so far as they are con- 
cerned, no valid, workable or intelligible contract would survive so far as it 
concerns the remaining parties.® 

Though a minor is incompetent to contract and thus cannot be a partner 
in the firm, he can be admitted to the benefits of a partnership where one^ 
has already been in existence independently of the minor.® 

Under Section 30 of the Partnership Act, 1932, it is open to the partners 
to admit a minor to the benefits of the partnership. Agreements entered 
into between several persons, some of whom are by law incompetent to con- 
tract, are not necessarily wholly null and void, but are only less effective than 
if all the parties lo it were competent to contract. Thus in a partnership 
where some partners are adults and some minors, the partnership will be a 
valid one as between the adult partners. As regards the minor partners, it 
will be held as a matter of construction of the said deed of partnership that 
the minor partners were admitted to the benefits of the partnership. The clause, 
where any, in the deed that all the partners including the minors, would be 
liable for the loss borne by the partnership will have no legal effect so far as 
the minor partners are concerned, because in the eye of the law the minor 
cannot become a partner or become liable for losses. The minor is only 
entitled to the benefit of profits according to his share. There is no bar to 
such a partnership being registered under Section 26-A of the Income-Tax 
Act.’ 

1. Gurusami v. Samurti; Gurusami v. Sadasiva, (18B2) 5 Mad. 37. 

2. Chhotelal v. Rajmal, A.I.R. 1951 Nagpur 448. 

3. Meenakshi v. Subramanian, A.I.R. 1957 Mad. 8. 

4. Maganldl v. RamanlaU A.I.R. 1943 Bom. 362. 

5. Durga Charan v, Akkari Das, A.I.R. 1949 Cal. 617. 

6. Chhotelal v. Rajmal^ A.I.R. 1951 Nagpur 448 ; A. Khanv. Ameer Khan, A,I»R. 1952 
Mysore 131. 

7. Sahai Bros. v. Commissioner of Income-Tax, A.I.R. 1958 Pat. 177. 



S. 11] COMPETENCE TO CONTRACT 305 

R entered into partnership with U when R was minor by 9 days. 
Partnership continued for over 1 0 years and profits were divided between 
U and R for the first 3 years. On dissolution of partnership in 1935, the stock- 
in-trade and the creditors were divided. Accounts were however to be taken. 
U then sued for accounts for transactions by the firm after R had become 
major. U was held to be entitled to have accounts with respect to transac- 
tions since R became major.^ 

Infants in England®.— .‘Infans’, in Latin, means one who cannot 
speak. Under the English law, ‘Infant’ means a person under twenty-one 
years of age, whose acts are in many cases either void or voidable. The 
word ‘minor’ is used in Scotland. “Infants, or minor — whom we call any 
that is under the age of 21 years.”® This is the sense in which the word is 
used in Infants Relief Act, 1874. There is no distinction between a minor 
in this sense and an infant. The law knows no distinction between infants 
of tender and of mature years, ^ 

At English common law, the contracts of infants arc divided into three 
classes : (a) Those that are absolutely void : such as are positively injurious 
to the interests of the infant, and can only operate to his prejudice, as a 
surety-bond, or a release to his guardian; 

(b") Those which are only voidable: such as are beneficial to him, which 
he may affirm or avoid when he comes of age; as a conveyance of lands, a 
promissory note, an account stated; 

(c) Those which are binding ab initio and need no ratification: such as 
contracts for the public service, articles of apprenticeship,® executed con- 
tracts of marriage, representative acts as executor or trustee, contracts for 
necessaries. 

The Law of Property legislation of 1925, the Law of Property Act, 1925, 
and the Settled Land Act, 1925, for example, introduced some modifications 
into the law relating to infants. 

Section 1 of the English Infants Relief Act, 1874, provides that all con- 
tracts, whether by specialty or by simple contract entered into by infants 
for the repayment of money lent or to be lent, or for goods supplied or to 
be supplied (other than necessaries), and all accounts stated with infants will 
l^e absolutely void. A guarantee by a third person in respect of a loan 
advanced to an infant is also void. There being no debt due from the 
principal debtor, namely, the infant, the guarantee is without the basis of 
any consideration,® Neither can an action be brought to charge any person 
upon any promise made after full age to pay any debt contracted during 
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infancy, or upon any ratification made after full age of any promise ot con- 
tract made during infancy, whether there shall or shall not be any new 
consideration for such promise or ratification after full age.^ Where however 
a fresh promise has been made by a person after attaining majority and quite 
independently of any promise that may have been made during his infancy, 
the fresh promise so made will be binding upon the person.* 

The contracts by an infant that are absolutely void under the Infants 
Relief Act, 1874, can under the English common law, be sued on by the 
infant, though not by the other party. The infant cannot however bring an 
action for specific performance for such contract. The money paid or goods 
delivered by an infant in pursuance of such contract are not recoverable by 
him, except where he has received no consideration at all.* An infant is, 
further, protected from any action in tort directly connected with a void 
contract. Where the tort is directly connected with the void contract, the 
infant is not liable ; where the tort is not so connected he will be liable. A 
breach by an infant of a contract which is void cannot be converted into a 
tort.^ 

An infant, though generally liable ex delicto, is not liable for a tort directly 
connected with a void or voidable contract. This direct connection exists 
wherever the act complained of is of the same nature as that contemplated 
by the contract.* In Fawcett v. Smethurst the defendant while a minor hired 
a motor car from the plaintiff for the purpose of driving from Stranraer to 
Cairn Ryan and back, but in fact drove further. He went to Ballantrae. Upon 
the return journey, without any negligence on the part of the defendant, the 
car caught fire and was injured beyond repair. The plaintiff claimed against 
the defendant both in contract and in tort. The extended journey was of 
the same nature as the original one, and the defendant did no more than 
was originally intended. Atkin, J., took the view that nothing that was done 
upon that further journey made the defendant an independent tortfeasor ; 
and, if any damage was done to the car on that journey, the defendant would 
only be liable if he were liable under the contract made. In Barnard v. 
Haggis^ the defendant, an infant, hired a horse for the purpose of going for a 
ride expressly stating that he did not want a horse for jumping. The defendant 
lent the horse to a friend, who used it for jumping, with the result that it fell 
and was injured. The Court held that the defendant was liable on the 
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ground that the act resulting in the injury to the horse was one which was 
quite outside the contract^ and could not be said to be an abuse of the contract. 

In Jennings v. RundalP' the defendant, an infant, ha<f hired a horse to be 
ridden for a short journey and took it a much longer journey, with the result 
that it was injured. The Court held the defendant not liable, upon the 
ground that the action was founded in contract, and that the plaintiff could 
not turn what was in substance a claim in contract to one in tort by alleging 
that the act complained of was ^Vrongfully, injuriously and maliciously” done. 

An infant’s fraud does not validate his contract.® The English rules of 
equity, however, require the infant, when he obtained an advantage by 
falsely representing himself to be of full age, to restore his ill-gotten gains, 
or to release the party deceived from obligations or acts in law induced by 
the fraud. Equity will only stop short of enforcing against him a contractual 
obligation entered into while he was an infant, even by means of fraud.® 

An infant will be compelled in equity to restore specific property which he 
lias obtained by fraud and which is still in his possession, but he will not be 
compelled to repay either money or the equivalent of specific property that 
he has parted with.^ A contract for the exchange of chattels, other than neces- 
saries, entered into by an infant is a contract ‘'Tor goods supplied” within the 
meaning of the Infants Relief Act, 1874, Section 1, and is therefore ^^absolute- 
ly void,” The infant, however, cannot recover the chattels unless there has 
been a complete failure of consideration.® 

Contracts voidable by infants in England. — A contract by which an 
Mifiint acquires an interest in a subject of a permanent nature or which 
imposes continuing obligations upon him, is voidable at his option. He 
must, however, take positive steps to repudiate it at the latest within a reason- 
able time after attaining his majority.® 

Purchases or leases of land and purchases of shares arc voidable by an 
infant at his option. They will be binding on him unless he repudiates them 
during his infancy or within a reasonable time after he has attained his 
majority.’ If he chooses to be inactive in the matter even after attaining 
majority in the matter of the repudiation of the voiable contract, his oppor- 
tunity passes away. The law comes to his assistance only when he moves in 
the matter. The reasonableness of the time within which he must move 
after attaining his majority depends upon the facts and circumstances of the 
case in question.® 

1 . 8 Term Rep. 335. 

2. Levene v. Brougham, 25 T.L.R. 265. 

3. Cory y. Gertckm, (1816) 2 Madd. 40 ; UslU {R.), Ltd. v, SheW, [1914] 3 K.B. 607 ; 
mson V. Stocker, (1859) 4 Dc G. & J. 458, 464 ; Clarke v. Cobtey, (1789). 2 Cox. Eq. Cas, 173 ; 
^priere v. Lange, (1879) 12 Oh. D. 675. 

4. Leslie (R.), Lid. v. ShHU, [1914] 3 K.B. 607. , 

5. Pearce v. Bredn, [1929] 2 K.B. 310. 

6. Carter v. Silber, Carter v. Hasluck, [1892] 2 Ch. 278 C.A. 

V. DaPies v. Beynm-Hems, (1931) 47 T.L.R. 424. 

8. Carter v. SUber, [1892] 2 Ch. 278, 284; Edwards v. Carter, [1893] A,C. 360, 366. 
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A voidable contract being valid until disaffirmed, the infant is liable for 
the contractual obligations arising out of such voidable contract before he 
has repudiated it.^ Neither can he recover, on repudiation, the payments he 
has made earlier under the voidable contract, except, of course, in the case 
where no consideration at all has moved in his favour from the other party. 
Thus, although an infant may rescind a voidable contract he cannot recover 
money paid or property delivered under it unless there has been a total 
failure of consideration. ^ 

An infant as a partner in a firm is not liable for the debts incurred by the 
firm during his infancy. So far as he is concerned the debts are payable 
only from the assets of the firm. If he does not repudiate the partnership 
even after he has attained majority, he will be held liable for the debts of 
the firm incurred after his attaining majority.® 

Contracts binding on infants in England. — In case of necessaries the 
supplier can recover reasonable price for the goods supplied or services 
rendered. A minor is also liable for the necessaries of his wife and her family 
inclusive of her children, where any, by her previous husband. The minor 
is thus required to pay a reasonable price for the necessaries received by him, 
his wife and her children. The incidents of an executory contract cannot 
however be fastened on him.* As to what are necessaries, under Section 68, 
post. 

While a trading contract, though it may be for the benefit of the minor, 
is not enforceable against him, a contract of service or apprenticeship or the 
like when substantially for the benefit of the minor is binding on him. A 
contract of service or of apprenticeship, or a contract closely analogous there- 
to, is binding upon an infant, provided that in the opinion of the Court it 
is, when construed as a whole, substantially for his benefit.® 

Specific relief.® — The Specific Relief Act, 1877, has been replaced by the 
Specific Relief Act, 1963, with effect from I March, 1964. Section 31 of 
the Specific Relief Act, 1963, lays down that any person against whom a 


1. Davies v. Beynon-Harris, (1931) 47 T.L.R. 424 ; North Western Railway Co. v. M* Michael^ 
(1850) 5 Exch. 113, 123 ; Cork & Bandon Ry. Co. v. Cazenove, (1847) 10 Q.B. 935 : 1 16 E.R. 355. 

2. Stienbergv. Scale (Leeds), Ltd., [19231 2 Ch. 452 ; Holmes v. Blogg, (1818), 8 Taunt. 
508. 

3. lj)vell & Christmas w. Beauchamp, A.G. 607, 611: Goode v. //umVoa, (1821), 5 

B. & Aid. 147. 

4. WalUr v. Everard, [1891] 2 Q.B. 369, 374. 

5. Doyle w. White City Stadium, Ltd., [1935] 1 K.B. 110, \^\ \ Slade v. Metrodent, Ltd., 
[1953] 2 Q.B. 1 12 : [1953] 2 All B.R, 336; Mercantile Union Guarantee Corp., Ltd* v. Ball, 
[1937] 2 K.B. 498 : [1937] 3 All E.R. I ; Roberts v. Gray, [1913] 1 K.B. 520, 530 ; Cowern v. 
Nuld, [1912] 2 K.B. 419, 422 ; Leng & Co., Ltd. v. Andrews, [1909] 1 Gh. 763, 769 ; Flower v. 
L. & N. W. Ry., [1894] 2 Q.B. 65 ; Clements v. L. & N W. Ry., [1894] 2 Q.B. 482, 493 ; 
De Francesco v. Barnum, (1890), 45 Gh. D. 430 ; Martin v. Gale, (1876) 4 Ch. D. 428, 431 ; 
Whywallv. Champion, (1738), 2 Stra. 1083. 

6. See al«o Specific performance of contracts and Cases of specific performance of contracts, ynder 
Section 73, post. 
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written instrument is void or voidable and who has reasonable apprehension 
that such instrument^ if left outstanding, may cause him serious injury, may 
sue to have it adjudged void or voidable, and the Court may, in its discre- 
tion, so adjudge it and order it to be delivered and cancelled* If the instru- 
ment has been registered under the Indian Registration Act, 1908, the Court 
shall send a copy of its decree to the officer in whose office the instrument 
has been so registered ; and such officer shall note on the copy of the instru- 
ment contained in his books the fact of its cancellation. Where an instrument 
is evidence of different rights or different obligations, the Court may, in a 
proper case, cancel it in part and allow it to stand for the residue.^ Section 33 
of the Act of 1963, like Section 41 of the Act of 1877, provides that on 
adjudging the cancellation of an instrument, the Court may require the party 
to whom such relief is granted, to restore, so far as may be, any benefit which 
he may have received from the other party and to make any compensation 
to him which justice may require. Section 41 of the Specific Relief Aot, 
1877, did not provide for restoration, though Section 65 of the Contract Act 
was comprehensive of that. So far as a minor invoked the jurisdiction of the 
Court under Section 39 of the Specific Relief Act, 1877, there was no 
difficulty for the Court in requiring him while granting the necessary relief 
to make any compensation to the other party which justice might require.® 
Difficulty arose, however, in a case where an infant had induced a person to 
contract with him by means of a false representation that he was of full age. 
Opinions differed as to whether the minor while he was the defendant in a 
suit for cancellation under Section 39 of the Specific Relief Act, 1877, by a 
person as the plaintiff could be required to make any compensation to the 
plaintifi' while adjudging the cancellation of a given instrument. There was 
no difference of opinion as to the view that the minor was not estopped from 
pleading his infancy in avoidance of a contract which such minor had induced 
another person to make by means of false representation that he was of full 
age.® Though Section 1 15 of the Evidence Act is in general terms, it is read 
subject to the provisions of the Contract Act declaring a transaction entered 
into by a minor to be void. No estoppel can be pleaded against a statute. 
As the Contract Act declares that the contract by minor is void, the fact that 
he entered into a contract by making a false representation as to his age will 
n u estop him from pleading that such a contract is void on the ground of 
Ills minority. 

It was also agreed that when a contract had been induced by a false 
representation made by an infant as to his age, he was liable neither on the 

1. Section 32, 

2. Dattaram v. Vinayaky (1903) 28 Bom. 181 ; Mohori Bibee v. Dharmodas Ghosey (1903) 

Gal. 539 P.G. , Jmambandi v. Mutsaddi, (1918) 45 Gal. 878 P.G. : 45 l.A. 73 : 47 I.C. 513 : 

A l.R. 1918 P.G. ; Limbaji Ravji v. Rahi Ravjiy 49 Bom. 576 : A.I.R. 1926 Uh. 170 ; Abdul 
Majid V. Ramize Bibi, A.I.R. 1931 Mad. 468. 

3. Khan Gul v. Lakha Singhy (F.B.), 9 Uh. 719 : A.I.R. 1928 Uh. 609 : 111 LG. 175 : 
30 P.L.R. 60 ; Ajudhia Prasad v. Chandan Laly (F.B.), A.I.R. ^937 AIL 610 ; Mohori Bibee v. 
dharmodas Ghost, (1903) 30 Cal. 539 P. G. 
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contract nor in tort because tort which could sustain an action for damages 
must be independent of the contract, and no person could evade the law 
conferring immunity upon an infant by converting the contract into a tort 
for the purpose of charging the infant. Where an action in reality wa» an 
action ex contractu but disguised as an action ex delicto, it could be enforced. 

On the question whether a minor whether as plaintiff or as deffendant 
could be required under Section 65 of the Contract Act to refund the benefit 
received in terms of money when in a suit a given contract was declared void 
because of a party thereto having been a minor and, therefore incompetent 
to contract, it has been held^ by the Judicial Committee of Her Majesty’s 
Privy Council that Section 65 of the Contract Act, like Section 64, starts 
from the basis of there being an agreement or contract between competent 
parties and has no application to a case in which there never was, and 
never could have been, any contract. Following this view of the 
Judicial Committee it has been held in Ajudhia Prasad v. Chandan Lal?‘ a full 
bench decision, and in many other cases, that where one of the parties is a 
minor and is thus incapable of contracting so that there never is and never 
can be a contract, Section 65 of the Contract Act can have no application 
to such a case as the Section starts from the basis of there benng an agreement 
of contract between competent parties. In such a case, therefore, there 
would be no question of ordering him to restore the advantage which he has 
received or to make compensation for what he has received. 

Where a contract of transfer of property is void, and such property can 
be traced, the property belongs to the promisee and can be restored. There 
is every equity in his favour for restoring the property to him. But where 
the property is not traceable, and the only way to grant compensation would 
be by granting a money decree against the minor, decreeing the claim would 
be almost tantamount to enforcing the minor’s pecuniary liability under the 
contract which is void. I’o pass a decree against a minor enforcing his 
pecuniary liability would, while holding that the contract is void and un- 
enforceable, at the same time be passing a decree against him on the footing 
that he had entered into the contract and has not carried out its terms. There 
is no rule of equity, justice and good conscience which entitles a Court to 
enforce a void contract of a minor against him under the cloak of equitable 
doctrine. Where money has been borrowed by two minors under a mortgage- 
deed at a time when they were minors, under a fraudulent concealment of 
the fact that the executants were minors, the mortgagee in a suit brought 
against them cannot get a decree for the principal money under Section 65 
of the Contract Act nor under any other equitable principle, and the mort- 
gagee cannot also get a decree for sale of the mortgaged property. 

The above view of Sulaiman, C.J., as held in Ajudhia Prasad v. Chandan Lai 
is in direct conflict with that of Shadi Lai, C.J. as expressed in Khan Gul v. 

1. Mohori Bibee v. Dharmodas Chose, (1903) 30 Cal. 539, 548 P. O. 

2. A.I.R. 1937 All. 610 ; Limbaji Ravji v. Rahi Ravji, 49 Bom. 576. 
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Lakha Singhs Shadi Lai, C. J., held that a party who when a minor entered 
into a contract by means of a false representation as to his age, cannot 
whether he be defendant or plaintiff, in a subsequent litigation while refusing 
to perform the contract, claim to retain the benefit he may have derived 
therefrom. His lordship while remembering that the language of Sections 39 
and 41 of the Specific Relief Act, 1877, no doubt showed that the jurisdiction 
conferred thereby was to be exercised when the minor himself invoked the 
aid of the Court, was pleased to observe that the doctrine of restitution was 
not confined to the cases covered by Sections 39 and 41 of the Specific Relief 
Act, 1877. He also felt that though the Court ordinarily imposed terms upon 
an infant guilty of fraud if he sought its aid as a plaintiff, and declined to 
exercise its equitable jurisdiction, if he happened to be defendant, there was 
no warrant either in principle or in equity for the general rule that relief 
should never be granted in a case where the infant happened to be a defen- 
dant. The exact form which the relief should take must depend, his lordship 
continued, upon the peculiar circumstances of each case, though the contract 
or any stipulation therein should never be enforced. The remedy by way 
of restitution may sometimes involve the payment of a sum of money equal 
to lliat borrowed under the void contract. The grant of such relief would 
not be, according to his lordship, an enforcement of the contract, but a 
restitution of the state of affairs as it existed before the formation of the 
contract. 

While thus seeking to introduce a new rule of equity against the minor 
defendant Shadi Lai, C.J., observed : 

“It must be remembered that while in India all contracts made by an 
infant are void, there is no such general rule in England. For instance, a 
contract for necessaries is not affected by the Infants Relief Act, 1874, and 
can be validly entered into by an infant. There should, therefore, be greater 
scope in India than in England for the application of the equitable doctrine 
of restitution.” 

With due respect for the learned Chief Justice Shadi Lai, it might be sub- 
mitted that the very reasoning he has advanced against a fraudulent minor 
can be pleaded in favour of the minor. ‘Infans’, in Latin, means one who 
cannot speak. It will be recalled that an infant in England is one who has 
not completed the age of 21, whereas in India a man attains his majority 
when he has been only 18 years old. If prudence be the increasing function 
of experience, there is no reason why a man below 18 in India should be given 
a lesser amount of protection than a person below 21 in England. It has 
been rightly pointed out by Sulaiman, C.J., that there is no necessity of 
inventing a doctrine of equity against the accepted rules of equity, justice and 
good conscience. Unfortunately, however, Setalvad Law Commission followed 
in the foot-steps of the late Sir Shadi Lai instead of treading on the straight 
path of equitable, though rigorous, rules. Section 33 of the Specific Rejiief 


1. A.I.R. 1928 Lah. 612. 
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Act, 1963, consequentially, spares no minors and lays down, inter aliaj thaX 
where the agreement sought to be enforced against the defendant in the suit 
is void by reason of his not having been competent to contract under 
Section 1 1 of the Indian Contract Act, 1872, the Court may, for the cancellation 
of an instrument, if the defendant has received any benefit under the agree- 
ment from the other party, require him to restore, so far as may be, such 
benefit to that party, to the extent to which he or his estate has benefited 
thereby. 

It will be submitted, therefore, that in view of the conflict between 
the views of earlier eminent judges referred to above, the 
overriding authority of the Judicial Committee of Her Majesty’s 
Privy Council should have been allowed to prevail. Had any of 
the provisions of the Indian Specific Relief Act, 1877, been in favour of the 
views held by Shadi Lai, C.J., the matter would be different. In the absence 
of any statutory provisions or any accepted rule of equity, justice and good 
conscience supporting the sentiments of Shadi Lai, C.J., it can be safely 
submitted that the protection a minor had hitherto enjoyed in India should 
not have been withdrawn without a sufficient justification for such with- 
drawal. As to the criticism of Setalvad Law Commission on this point see 
below. 

Fifth Indian Law Commission. — ^The Commission while accepting the 
above view of Shadi La), C.J., observed 

^*It appears to us incongruous that while Sections 38 and 41 of the Specific 
Relief Act, 1877, apply to cases of minors, the principles underlying those 
Sections should not be applicable to cases under the Contract Act. We feci 
that the Judicial Committee had not correctly interpreted Section 65 and we 
are of the opinion that an agreement is ‘void’ or ‘is discovered to be void* 
even though the invalidity arises by reason of the iricompctency of a party 
to a contract. We recommend that an Explanation be added to Section 65 
to indicate that that Section should be applicable where a minor enters into 
an agreement on the false representation that he is a major,” 

It will be submitted that it does not appear that Section 38 of the Specific 
Relief Act, 1877, applied to agreements entered into by or with a minor. 
An agreement entered into by or with a minor is not enforceable and there- 
fore, not a contract at all. It may be submitted, therefore, that Section 38 
of the Specific Relief Act, 1877, was not relevant so far as a void agreement 
by a fraudulent minor is concerned. Sections 39, 40 and 41 of the Specific 
Relief Act, 1877, moreover, were there to do justice to a defendant while the 
fraudulent minor invoked the jurisdiction of the Court as a plaintiff. There 
is no reason why a categorical provision should be made under Section 65 
of the Contract Act conferring a greater amount of protection on the party 
who may be tempted to exploit the frailties of an immature youth. Almost 
in every contract where a minor is a party an assertion will be found reciting 
that the minor executant has attained majority at the time of executing the 

J. Thirteenth Report (Contract Act, 1872), p. 20, para. 37. 
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contract. The express or implied contracts in England for the payment for 
necessaries for the minor or his family, including the family of his wife, 
which, again, may include his step-children, are provided for in India under 
Section 68 of the Contract Act. The connotation of the word ‘necessaries^ 
again, varies with the status and needs of the minor concerned. There 
should, therefore, be no apprehension for all legitimate transactions. For 
the sale, mortgage, charge, transfer, exchange, gift, or lease of immovable 
property of a minor, the Hindu Minority and Guardianship Act, 1956, pro- 
vides for special protective provisions in favour of the minor. Under the 
Guardians and Wards Act, 1890, too, an amount of protection has been 
provided for a minor. What is a reasonable protective measure for the minor 
should by all means be taken as a reasonable measure also for his transferee. 
Where, therefore, a person is interested in a transaction involving charge, 
transfer, sale, mortgage, exchange, gift, or lease of an immovable property of 
a minor it will be expedient that such person should persuade the minor’s 
competent guardian to take the necessary permission of the Court in order 
to ensure a valid and enforceable transaction. Transferees will beware where 
there has been no competent guardian for the minor. 

It will be submitted, therefore, that Legislature should hesitate to give a 
statutory recognition to the supposed rule of equity as proposed by the Law 
C'ommission to bo inserted under Section 65 of the Contract Act. 

It may, however, be argued in favour of the proposal made by the Law 
Commission that a precocious minor who by falsely representing himself to 
be of full age has induced an innocent person to enter into an agreement with 
him should be required, even as a defendant, to disgorge the benefit or 
advantage, whether pecuniary or otherwise, he has received from such inno- 
cent person. As against this, it may be claimed that law does not distinguish 
between a minor of tender years and a minor nearing his majority, and as 
such the question of precocity will not be a relevant factor. Where the pros 
and cons of a given hypothesis tend to balance each other, justice has to be 
done according to law, that is, according to some technical rule however hard 
It may appear in a particular case. While being unduly harsh against an 
innocent major in a given case the law may claim that it seeks to some extent 
to save the minor and his estate even against his own self. 

It will be noted however that in spite of all these reasons to the contrary, 
the Specific Relief Act, 1963, by its Section 33(2) (b) compels the minor 
defendant to restore the benefit he had received from the plaintiff in a suit 
by the plaintiff for the cancellation of an instrument. This is so whether the 
benefit in question benefits him or his estate. To sum up, it will be submitted 
that Section 65 of the Indian Contract Act, 1872, should be left intact along 
with the judicious pieces of advice of Her Majesty’s Privy Council in so far 
as they have not been already ignored by the Specific Relief Act, 1963. 

Other disqualificatiotiB. — A person who is disqualified from contracting 
any law to which he is subject cannot enter into an enforceable agrees 
nient. Any contract by or with him is void, that is, unenforceable in law. 
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gua banisters are not allowed to practise in Indian Courts, When a barris- 
ter fulfils the necessary conditions he is allowed to be enrolled as an advo- 
cate, and his seniority is determined according to the position in the roll on 
which his name is borne as an advocate. A barrister in India has no status 
qua barrister. The Advocates Act, 1961, now governs the legal practitioners 
in India. Their capacity to contract for fees remains as before. 

Women in India do not suffer as such from any disability in the matter of 
contract. They will be bound by their contracts as much aS metl. By 
marriage they do not merge in their husbands for the purpose of the law of 
contract. While contracting, unless wives act as the agents of then hw>bsnids 
expressly, impliedly or constructively, they do not bind their husbands or 
their estates for the transactions. Only the stridhan or personal or separate 
property of the women contracting will be liable for their debts.® 

For the supply of necessaries in the form of service or goods for the main^ 
tenance of wives and children the law imposes obligations on the husband 
and father.’ This is so even in the case of a deserted wife and children and 
in spile of a warning by the husband and father to the contrary. For 
details see under Section 68, post. For married women see also below. 

The Married Women’a Property Act, 1874. — In India the capacity of 
a woman to contract is not affected by I er marriage either under the Hindu 
or the Mahomedan law, Ihore is no disability attached to a female, m^irried 
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or Jicr own property, which he or she could have done, if unmarried.* Sec- 
tion 20 of the Indian Succession Act, 1925, re-enacts the same principle. It 
lays down that no person shall, by marriage, acquire any interest in the 
property of the person whom he or she marries or become incapable of 
doing any act in respect of his or her own property which he or she coold 
have done if unmarried. This Section of the Indian Succession Actj I925| 
does not apply to any marriage one or both ot the parties to which professed 
di the time of the marriage the Hindu, Muhammadan, Buddhist, Sikh or 
Jaina rohgion. A married woman may maintain a suit in her own nantie 
tor the recovery of property of any description which is her separate pro** 
perty. She may also be sued in respect of the said property. She may have 
the same remedies, civil and criminal, against all persons for the protection 
and security of such property, as if she were unmarried. She is also liable 
to such suits, processes and orders in respect of such property as she would 
be liable to if she were unmarried.® 

United Nations • — The United Nations possesses juridical personality 
having capacity to contract, to require and dispose of immovable and 
movable property and to institute legal proceedings.^ 

The United Nations is also enabled to make provisions for appropriate 

KanHajMilal v. Indrodionc^ji, A.I.R. 1947 Nagpur 84. 

2. Section 2 of the Married Women's Property Act, 187^, 

Section 8 of Married Women’s Property Act, 1&74. 

4. Section 4, ibid, 

5. Section 4 of the Indian Succession Act, 1865. 

6. Section 7 of the Married Women's Property Act, 1874. i 

7. Article I, Section 1, of the Convention on the Privileges and Immunities, adopted by 
the General Assembly of the United Nations on the 13th day of February, 1946 ; Sections 2 
and 3 of the United Nations (Privileges and Immunities) Act, 1947, 
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modes of settlement of disputes arising out of contracts or other dispute of 
a private law character to which the United Nations is a party.^ 

The United Nations, though not a sovereign body, has thus been given 
in India a legal status and an amount of immunity from the jurisdiction of 
the municipal Courts here. 

For England, see the International Organizations (Immunities and Privi- 
leges) Act, 1950. 

, Other international bodies* — For the status of the International Finance 
Corporation see the International Finance Corporation (Status, Immunities 
and Privileges) Act, 1958 (Act 42 of 1958), Schedule, Article VI, Section 2. 
Under Section 2 of Article VI of the Schedule to the said Act 42 of 1958, 
the International Finance Corporation possesses full juridical personality, 
and, in particular, the capacity (i) to contract; (ii) to acquire and dispose of 
immovable and movable property; and (iii) to institute legal proceedings. 
As to the position of the Corporation with regard to judicial process, w 
Section 3 of the said Article VI. As to the immunities and privileges of 
officers and employees of the Corporation, see Section 8 of the said 
Article VI . 


Foreign sovereigns and sovereign States.^ —A sovereign independent 
State will not exercise any jurisdiction over the person or the property of any 
other sovereign State. Sovereign and diplomatic officers despite their presence 
in England are immune from the jurisdiction of the English Courts. The 
Courts of a country will not implead a foreign sovereign, that is, they will not 
by their process make him against hi.s will a party to legal proceedings, whether 
the proceedings involve process against his person or seek to recover from 
him specific property or damages. They will not by their process, whether 
the sovereign is a party to the proceedings or not, seize or detain property 
which is his or of which he is in possession or control**. Where the sovereign 
State is the admitted owner of the subject-matter of the suit or even where 
though not owner it isinc/^ possession of the subject-matter through its own 
appointed agent, the doctrine of immunity will apply."* The .same immunity 
will apply even where the sovereign though neither owner nor in de facto 
possession is in control of the subject-matter.® The immunity is unrestricted 
in respect of property to which a sovereign Stale has an immediate right ot 
possession, as for example, where goods are in the de facto possession of its 


1. Article VIII, Scctiun 29, of the Convention on the Privileges and Immunities, adopted 
by the General Assembly of the United Nations on the 13th day of February, 1946. 

2. Se$ G.O. PrivaU JnUrnationai Law^ 5th cdn., 1957, 88-126 ; 6th cd., 

1961, 87-127. 

3. Cmrina,, [1938] A.C. 485 ; The Arantzazu Mendi,, [1939] A.C. 256; The ParU- 
mens Beige, (1880), L.R. 5 P.D. 197; The Jupiter, [1924] P. 236,238; The Broadmajme, 
[1916] P. 64, 73-74. 

4. The Gagara,, [1919] P. 95 ; The Cristina, [1938] A.C. 485. 

5. The Braadmajm, [1916] P. 64 ; The Arantzazu Mendi,, [1939] A.C. 256. 
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bailee; or in respect of a debt, the title to which is vested in its servant.^ The 
immunity is unlimited in the case of sovereign personally. Even where a 
sovereign enters into a contract under the guise of an ordinary private 
person, no action can be entertained against him if he chooses to object to 
the jurisdiction,* 

Where a debt is due at law to a sovereign government, the proceedings 
will be stayed since to continue them would be to interfere with the pro- 
perty of the government. The government of a sovereign state are entitled 
to immunity from proceedings to investigate the equitable title to the debt,? 

A foreign sovereign by bringing an action in the English Courts does not 
waive his immunity against counterclaims which were unrelated to and 
independent of the subject matter of the action.^ 

Where a foreign sovereign State claims, in proceedings to which it is not 
a party, immunity from the Court’s jurisdiction for its alleged interests in 
property which is the subject of the proceedings, the bare assertion of a claim 
of title to the property is not enough to entitle the foreign sovereign State 
lo that immunity; but once the Court is satisfied that there are conflicting 
rights which have to be decided in relation to the claim of the foreign sovere- 
ign State and that the State’s claim is not for rights which arc illusory the 
State is entitled to immunity from the Court’s jurisdiction.® 

riic doctrine of immunity of a sovereign’s property raises a problem when 
a sovereign seeks to intervene in action by two third parties and to obtain a 
stay of proceedings on the ground that it possesses an interest to the property 
to which the action relates. As to this problem it has been held that the 
bare assertion of a claim by a sovereign will not be deemed sufficient for a 
stay of proceedings in an action by two third parties. Where the sovereign 
is not a party to the action, his proprietary or possessory interest in the 
subject-matter has either to be admitted or proved before the doctrine of 
immunity from the Court’s jurisdiction can be invoked. Where the property 
is not proved or admitted to belong to, or to be in the possession of, a fore- 
ign sovereign or his agent but is in the possession of a third party, and the 
plaintiff claims it from that third parly, and the issue in the action is whether 
or not the property belongs to the plaintiff or to the foreign sovereign, the 
plea that the sovereign’s immunity is not being recognised in a municipal 
Court of a foreign land becomes meaningless before the question of title be 
first answered in favour of the sovereign.® Where the sovereign’s claim of 
title is manifestly defective, his claim to immunity will be unfounded. The 


1. Hyderabad (Nizam) v. Jung, [1956] 3 W.L,R. 667 ; [1956] 3 All E.R. 311 ; U.SA. v. 
Ml fus Mieg et Cie S,A, & Bank of England, [1952] A.G. 582. 

2. Mighell V. Sultan ofjohore, [1894] I Q.B. 149. 

3. Nizam of Hyderabad v. Jung & ors,, [1956] 3 All E.R, 311. 

4. High Commissioner for India v. Ghosh [1959] 3 W.L^R. 811 C.A.; see (English) Annual 
Practice (1959), R.S.G. Ord. 16, r. 1 ; Ord. 21, r. 17. 

5. Juan Ismael df Co. v. Government of Indonesia (a case from Hong Kong), [1954] 5 All 
K.R. 236 P.C. 

6. Haile Selassie v. Cable Qd Wireless Ltd., [1938] Ch. 839, 844, 845. 
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foreign sovereign though not bound as a condition of obtaining immunity tb 
prove its title to the interest claimed must produce evidence to satisfy the 
Court that its claim is not merely illusory, nor founded on a title manifestly 
defective. The Court must be satisfied that conflicting rights have to be 
decided in relation to the foreign sovereign’s claim. When the Court 
reaches that point it must decline to decide the rights and must stay the 
action, but it will not stay the action before that point is reached.^ Thus, 
where the principle of immunity is invoked in cases in which the foreign 
sovereign is not itself sued, but which concern property in which the foreign 
sovereign claims some proprietary or possessory interest, then, in the absence 
of a proved or admitted right of property in the foreign sovereign, possession 
or control by it of the thing in suit is a condition essential to the application 
of the principle of immunity.* 

Proceedings brought against a foreign sovereign will be stayed if it remains 
passive or if it moves to set the writ aside, but it is always to the sovereign 
to waive its immunity and to submit to the jurisdiction of foreign municipal 
Court. Waiver is effective only whore the foreign sovereign is bound by 
treaty to submit to the particular proceedings that have been brought against 
it. The fact that a foreign sovereign is a party to a contract which provides 
that all disputes shall be referred to arbitration or to the municipal Courts 
of a foreign State does not suffice as an effective submisson to their jurisdic- 
tion.* If the waiver is by appearing as defendant and arguing on the 
merits, it will extend only to the case disclosed in the writ or pleadings and 
the plaintiff will not subsequently be able to widen the scope of his action by 
amendment of the pleadings or otherwise, unless there is a new waiver to 
cover the amendment. If it is a waiver by appearing as plaintiff, the Court 
will have jurisdiction to decide on m liters put before it by the defendant 
only to the extent that justice requires that the Court should consider them 
in order that it can pronounce on the plaintiff’s claim.^ 

Ambassadors and other diplomatic officers and the English law.* — 
The representatives of a sovereign State are given, under the English common 
law, the same immunity as the sovereign power they represent. The English 
Diplomatic Privileges Act, 1 708, provides that an ambassador accredited to 
England cannot be sued in England against his will.® He is exempt from 
civil and criminal liability. The immunity extends to his wife and children 

1. Juan Tsmael & Co, Inc. v. Indonesian Government ^ fl955] A. Cl. 72, 89*90. 

2. The Cristina, [1938] A.G. 485,490; Dollfus Mieg et Compagnie v. Bank of England, 
[1949] Ch. 369, 382 ; as to the other aspects of sovereign immunity, see Cheshire: Private 
International Law, 5th edn., 1957, chap. IV. 

3. Duff Development Co. y. Kelanian Government, [1924] A.G. 797 ; Kahan v. Pakistan Federa- 
tion, [1951] 2 K.B. 1003. 

4. Sir Eric Beckett, Annuaire T Institut de Droit International (1952), vol. i. 79, 
Cheshire : Private International Law, 5th edn., 1957, 100 ; ibid., 6th ed., 1961, 102. 

5. See Cheshire, 5th edn., 1957, 101-103 ; ibid., 6th cd., 1961, 103-06. 

6. The Parlement Beige, (1880), 5 P.D. 197, 202 ; Dickinson v. Del Solar, [\9$0] I K.B. 
376 j The Amazane, [1940] P. 40- 
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when living with him and to his counsellors, secretaries, clerks and domestic 
servant;?.^ A consul is not a diplomatic envoy and is immune from the 
jurisdiction of a foreign municipal court only to a limited extent. A consul 
is not liable either to civil or criminal proceedings for acts performed in his 
official capacity and falling within the functions of a consular officer. He 
is however liable in respect of his private transactions. 

‘^The immunity is absolute in the case of an ambassador or public minister 
and his family and remains effective even though he engages in private 
trading, but it does not extend to the servants of the Embassy so far as they 
engage in trading transactions.”* 

‘‘A diplomatic officer may waive his privilege, but he can do this effec- 
tively only if he has full knowledge of his rights, and provided that he first 
obtains the consent of his sovereign or of his official superior. His immunity 
is the immunity of the ambassador and ultimately that of the Government 
wltich he represents, so that if it is waived by the ambassador or by the 
Government, it ceases.”* 

It is usual for an ambassador to furnish the Foreign Office with a list of 
persons engaged in the Embassy, and the acceptance by the Foreign Office 
of the list gives the persons concerned the required status.^ 

“The immunity of an ambassador is not confined merely to the period 
during which he is accredited to the English sovereign, but continues for 
such period after presentation of his letters of recall as is reasonably neces- 
sary for the winding up of his official business and his private affairs. The 
fad that his successor enters upon his official duties before the termination of 
this H'asonable period does not affect the immunity.® But if he is dismissed 
and Ills immunity waived by his sovereign, no extension of the immunity is 
dl(»wed.”® The immunity accorded to an envoy in respect of acts done in 
his official capacity (as opposed to that accorded to him in respect of acts 
done in his private capacity) does not cease on his ceasing to be an envoy, 
and article 12 of the Order in Council confers on the envoy the like 
immunity.’ 

The general principles that confer diplomatic immunity against the initia- 

I. Engelke v. Musmann, [1928] A.G. 433, 450 H.L.(E.) 

^ Cheshire, 5th edn,, 1957, 102 ; ibid., 6th cd., 1961, 103. Taylor v. Best (1854), 14 C.B. 
487, 519 ; The Porto Alexander, [1920] P. 30, 37 ; Heathfield v. Chilton (1767), 4 Burr. 2016 ; 
Viveash V. Becker (1814), 3 M. & S. 284 ; Musmann v. Engelke, [1928] 1 K.B. 90, 103 C.A. 

3. Bex V. A.B., [1941] 1 K.B. 454. 

4. Cheshire, 5th ed., 102 ; ibid., 6th ed., 1961, 104 ; Taylor v. Best (1854), 14 C.B. 487 ; 
In re KetpubMc of Bolivia Exploration Syndicate, [1914] 1 Gh. 139; In re Suarez, [1918] 

1 Ch. 176. 

5. Magdalena Steam Navigation Company V. Martin (1859) 2 E. & E. 94 i Musurus Bey v. 
Gadban, [1894] 2 Q,.B. 352. 

6. Rex y. A.B„ [1941] 1 K.B. 454 ; see Cheshire : Private International Law, 5th edn., 1957, 
i03; iW., 6thed., 1961, 105. 

7. J^oernsch v. Waldock, [1964] 2 All E-R. 256 C.A. ; Rahimtoola v. H. E, H. The Nizem of 
Hyderabad [1937] 3 All E.R. 441 ; [1958] A.C. 379 H.L. applied ; seo alto 7 Halsburfs Laws, 
(3rd edn.) 270, para, 574, and the cases therein referred to. 
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tion of legal proceedings confer an equal immunity against the continuation 
of pre-existing and properly constituted proceedings.^ 

For England see also the Diplomatic Immunities Restriction Act, 1955* 
For immunity of the chief representatives of India and other Commonwe^tb 
countries in the United Kingdom and the members of their ofiBcial staff,* etc., 
from suit and legal process and the waiver thereof see the Diplomatic Immu- 
nities (Commonwealth Countries and Republic of Ireland) Act, 1952(15 &; 
16 Geo. 6 & 1 Eliz. 2, c, 18).^ 

Alien cmemy under the English law, — Alien enemies cannot sue, though 
they can be sued. When sued, an alien enemy can plead a set off in diminu- 
tion of the plaintiff’s claim, can take all the procedural steps and can also 
appeal to a higher court.^ An alien enemy c.annot initiate an action or 
continue one that had been initiated before hostilities. His right of action 
is generally abrogated, but sometimes merely suspended.^ A person of 
hostile nationality who is within the Queen’s peace, as for example, when 
he is resident in England under a cartel or by permission of the Crown is 
temporarily free from his enemy character and may invoke the jurisdiction 
of English Courts.^ 

Whether a person is an alien enemy does not depend upon his nationalily 
but upon where he resides or carries on business. A snbjc'ct of Her Majesty 
or a neutral who is voluntarily resident or who is carrying on business in 
enemy territory or in territory under the effective control of the enemy is 
treated as an alien enemy and is in the eye of the law in the same position as 
a citizen of hostile nationality resident in hostile territory.® For the purposc.s 
of the English Trading with tlie Enemy Act, 1939, which penalises persons 
having intercourse with the enemy, de facto residence, though not volun- 
tary, is sufficient.'^ 

12 . A person is said to be of sound mind for the purpose 
, . j of making a contract if, at the time when he 

What IS a sound mind , . i i i r i i • * i 

for the purposes of makcs it, he IS capable of understanding it and 
contracting. forming a rational judgment as to its effect 

upon his interests. 
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2. See aho Regina y. Madan, [1961] 2 W.L.R. 231 C.G.A. ; Rex y, A.B„ [1941] 1 K.B. 
454 : iub nom, Rex v. iCent, 57 T.L.R. 307 G.G.A. 

3. Robinson ^ Co, y. Continental Insurance Co. of Mannheim^ [1^15] 1 K.B. I 55; Porter^* 
Frmdenberg, [191.5] 1 K.B. 857. 

4. In re Stahlwcrk Becker Akticngcsellschafi’ji Patent, [1917] 2 Gh. 272 ; see Ertel Bieber 
& Co. V. Rio Tinto Co., [1918] A.G. 260 ; Schering Ltd. v. Stockholms Enskilda Bank Aktiebolags 
[1946] A.C. 219. 

5. The Hoop (1799) 1 C. Rob. 195, 201 ; Princess Thurn & Taxis v, Moffit, [1915] 1 Ch. 
58 ; Johnstone v. Pedlar, [1921] 2 A.C. 262. 

6. Porter y, Freudenberg, [1915] 1 K.B. 857, 869; Sooracht (r.o.) v. Van Udens $ch$epu$fi 
Agentuuf Maatschappij (M V. Gebr.), [1943] A.G. 203. 

7. Vamvakas v. Custodian of Enemy Property^ [1952] 2 Qt*B. 183. 
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A person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound mind, may not make a contract when he is of unsound 
mind. 

Illustrations 

{a) A patient in a lunatic asylum, who is at intervals of sound mind, may contract 
during those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk that he cannot under- 
stand the term* of a contract or form a rational judgment as to its effect on his interests, 
cannot contract whilst such delirium or drunkenness lasts. 

Unsound mind in the Indian law. — A person of unsound mind is 
not competent to contract. A person is said to be of sound mind for the 
purpose of making a contract if, at the time when he makes it, he is capable 
of understanding it and of forming a rational judgment as to its effect upon 
his interests.^ A person who is usually of unsound mind, but occajsionally of 
sound mind, may make a contract when he is of sound mind.* Thus, a 
patient in a lunatic asylum, who is at intervals of sound mind, may contract 
during those intervals. A person who is usully of sound mind, but occasion-* 
ally of unsound mind, is not considered, in the eye of the law, competent to 
make a contract when he is of unsound mind. Thus, a sane man, who is 
delirious from fever or who is so drunk that he cannot understand the terms 
of a contract or form a rational judgment as to its effect on his interests, is 
incompetent, in the eye of the law, to make a contract whilst such delirium 
or drunkenness lasts. 

Where a party to a contract was of unsound mind at the time of entering 
ialo the contract the contract so entered is void under Sections 10 and 11 of the 
Indian Contract Act. This unsoundness of the mind may be caused by 
lunacy, drunkenness or delirium or any other sufficient and like cause. Thus 
a contract entered into by a person of unsound mind will be void under the 
Indian law though such a contract in English Law would be in a majority 
of cases only voidable. A contract by a person of unsound mind being 
void cannot be ratified by him even when he regains sanity, sobriety or 
equilibrium. The Indian law, like the English law, makes provision for the 
payment for the goods or services supplied to the person of unsound mind 
and the members of his family. Section 68 of the Indian Contract Act lays 
down that if a person incapable of entering into a contract or any one whom 
ho is legally bound to support, is supplied by another person with necessaries 
suited to his condition in life, the person who has furnished such supplies is 
entitled to be reimbursed from the property of such incapable person. 

For the purposes of Section 12, Ih^ test of unsoundness of mind is whe- 
ther the person is incapable of understanding the business concerned and its 

1. Ram Sunder v. Kali Naram, 104 LC* 527 : A.I.R. 1927 Cal. 889. 

2. Jot Nctain v. Mahabir Prasad, (1926) 2 Luck. 226 ; 95 I.C. 857 ; A.I.R. 1926 
Oudh 470. 
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implications, and mere weakness of mind is not sufficient.^ A sale^deed 
executed by a person who was unable of understanding business and forming 
a rational judgment aS to its effect upon his interest at the relevant time does 
not confer any title on the vendee.® 

The question whether a person is of unsound mind at the time of execu- 
tion of a document is a question of fact; but this question does not depend 
merely upon the belief or disbelief of witnesses before the Court. It would 
depend on inference to be drawn from the evidence.® The circumstances 
evidencing insanity should bo considered together and not individually and 
their cumulative effect should be gauged.^ 

The onus of proving insanity is in the first place on the person who 
alleges it, the normal presumption being of sanity.® When a transaction is 
impeached on the ground that the person who has executed the document 
was a man of unsound mind, the initial onus lies on the person who comes up 
with the case that the executant was a person of unsound mind., Normally, 
the presumption is of sanity. If Iiowever there is sufficient evidence to prove 
that the person had been adjudged under the Lunacy Act, 1912, to have 
been a lunatic, or if there is other sufficient evidence to show that a person 
had at a certain stage been of unsound mind, the burden shifts to the person 
who alleges sanity,® 

A lunatic is not a person who is continuously in a state of unsoundricss 
of mind. But once it has been established that a person is a lunatic, the 
burden of proof will be on the parly who alleges that a document he relies 
on though executed by a lunatic had been executed by him during a lucid 
interval. The fact tliat the document was registered does not shift the 
burden of proof in regard to the factum of execution in a sound state of 
mind.’ The person who relies on the unsoundness of mind must establish 
that he was incapable of understanding business and forming a rational 
judgement as to its effect upon his interests.® It is even doubtful whether it could 
be held that any person was by reason of unsoundness of mind incapable of 
entering into a contract in the absence of any medical evidence.® 
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A deed executed by a certified lunatic during a lucid interval is void.^ 
When a person has been found lunatic by inquisition, in England, so long as 
the inquisition has not been superseded but continues in force, he cannot 
even during a lucid interval execute a valid deed dealing with or disposing 
of his property. The Court will not recognise such a deed even by directing 
proceedings to be taken to by the question of its validity or to perpetuate 
testimony as to the state of the lunatic’s mind when it was executed but will 
treat the deed as entirely null and void.® 

The mere loss of vigour and mental infirmity due to old age do not 
amount to unsoundness of mind within the meaning of Section 12 of the 
(Contract Act. Unless such loss of vigour and mental infirmity disable a 
man of old age at the time of a particular transaction from understanding 
what he is doing, the transaction will not be void.® Similarly, mere hard 
drinking* or weakness of mind® will not render a contract void. Neither has 
utter mental darkness or congenital idiocy to be proved.® It all depends on 
whether at the time of making a particular contract the person concerned 
understood what he was doing. All the circumstance of the case including 
ihc advice he sought and received will be considered relevant.^ When a 
person's mind reaches a state of imbecility, his signature to a document 
would not of itself give the document a conclusive force.® 

The de facto manager of the estate of an adult Hindu who is incapable 
of contracting because of unsoundness of mind cannot alienate his property 
oven ill case of necessity.® A lunatic is not disqualified as such to take 
immovable property under an executed contract and thus a mortgage execut- 
ed in his favour is enforceable by him.*® Questions of undue influence and 
tliose of unsoundness of mind are distinct issues.** The fact that the Sub- 
Registrar accepted a document from the executant and duly registered it is 
prima facie proof that the executant was not in an intoxicating condition 
when he presented it for registration.*® 

The English law.— A contract made during a lucid interval by a party 
who is of unsound mind is, in England, binding on him though the incapa- 
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city was known to the other party. ^ A contract made even though during a 
lucid interval by a person who has been found of unsound mind by inqiliri* 
tion is absolutely void.* Where a person is of unsound mind, but has hbt 
been so found by inquisition, a contract with him is prima facie valid. This 
rule of prima facie validity is subject to the further rule that when the petton 
of unsound mind when entering into the contract was so insane that he was 
not capable of understanding the nature of his act, and the other party to 
the contract was ware of this incapability on the part of the insane person, 
the contract is voidable by the party who was of unsound mind.® Where, 
however, necessaries are sold and delivered to a person or to the wife and 
children of a person who by reason of mental incapacity is incompetent to 
contract he has to pay a reasonable price therefor. The law prescribes that 
the said price will be realised from his property.* 

Similarly, when a contract is made by or with a party who is in such a 
state of drunkenness as not to be capable of knowing what he was doing, 
and this state was known to the other party to the contract, then the contract 
made in such circumstances is voidable by the party who was drunken. This 
voidable contract may however be ratified or affirmed by such party after he 
has regained sobriety. Where, however, necessaries are sold or delivered to 
a person in a state of drunkenness or to the wife or children of such person, 
the price therefor is recoverable.® 

13 . Two or more persons are said to consent when they 
“Consent” defined, agree upon the same thing in the same sense. 

Consent.— -Two or more persons are said to consent when they agree 
upon the same thing in the same sense. Without consent in this sense there 
will be no consensus of two minds, and therefore no contract. As to effect 
of mistake, see Sections 20-22, post. 

Consent implies an act of reason accompanied with deliberations, the 
mind weighing, as in a balance, the good or evil on either side. Consent 
supposes three things — a physical power, a mental power, and a free and 
serious use of them. Hence it is that if consent be obtained by intimidation, 
force, meditated imposition, circumvention, surprise, or undue influence, it 
is to be treated as delusion, and not as a deliberate and free act of the 
mind.® 

Consent obviously implies understanding on the part of the party giving 
the consent. In the case of a pardanashin lady it is thus necessary to satisfy 

1. Selby V. Jackson, (1844) 6 Bcav. 192. 

2. Rc Walker, [1905] 1 Gh. 160. 

3. Motion V. Camroux, (1848), 2 Exch. 487, affd, (1849), 4 Exch. 17 ; Imperial Lean Co, v. 

Siene, [1892] 1 Q.B. 599. ^ ^ . 

4. Section 2 of the English Sale of Goods Act, 1893 ; Re Rhodes, (1890) 44 Ch. D. 94 , 
Ready. Legard, (1851) 6 Exch. 636. 

5. The English Sale of Goods Act, 1893, Section 2 ; Gere v, Gibson, (1845) 13 M. & w. 
623^ Matthews v. Baxter, (1873), L.R 8 Exch. 132 Molten v. Camreux, (1848), 2 ERch. 487. 

6. Wharton: Law Lexicon, 14th edn. 1953, 235. 
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the Court that she executed the document with full understanding of execu- 
tion and of the nature and effect of the transaction, and even in cases where 
she had independent advice, the Court will scrutinise the transaction very 
closely to see that it is a fair one. Where the document is not in her mother 
tongue, the law further requires that she understood and not merely heard 
what was read.^ Similarly, unless an intention to create a trust is clearly 
to be collected from the language used and the circumstances of the 
case, the Court ought not to be astute to discover indications of such an 
indication.* 

The rule of estoppel enunciated in Section 116 of the Evidence Act, 
1872, is subject to the general position that it will not avail against any 
statute. Therefore, if the estoppel pleaded can be proved to contravene the law, 
e, g.y the law of contracts, the plea of estoppel will not prevail. It will, there- 
fore, be open to the tenant, for example, to avoid the contract of tenancy if 
it is subject to any of the infirmities enumerated in Sections 1 3 to 20 of the 
Contract Act.* Similarly, when an instrument did not represent the real 
agreement between the parties, question of estoppel does not arise.* In the 
absence of sufficient reason to the contrary, the Court will presume that a 
party agrees to be bound by the terms of a document as they read or as 
they are interpreted by a Court of law.® 

For the formation of a contract consent that is voluntary is essential. 
As to what is free consent see infra. Where an agreement has been formed 
without the basis of free consent, it will be voidable at the option of the 
party whose consent was not freely given. See Section 19, below. 

14 . Consent is said to be free when it is not caused by — 

“Free consent’* (1) cocrcion, as defined in Section 15, or 

defined. (2) unduc influence, as defined in Section 16, or 

(3) fraud, as defined in Section 17, or 

(4) misrepresentation as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 

22 . 

Consent is said to be so caused when it would not have been 

1. Hussaina Bai v. Z^hra Bat, A.I.R. I960 M.P. 60 {Nathusa v. Mohammad, (1941) Nag. 
418 : A.I.R. 1939 Nag. 159, relied on .) ; Subhas Chandra v, Subasini, A.I.R. 1951 Anam 46 ; 
Pragash v, Dulhin, A.I.R. 1951 Patna 457. 

2. Surindor v. Ripudaman, A.I.R. 1955 N.U.C. (Punjab) 3429. 

3. KhalUy. Azie, A.I.R. 1960 J. & K. 132. 

4. Tyagaraja v. Vidathaimi, 59 IkCad. 446 P.C. : (1935) 63 LA. 126 : 160 I.C. 384 : 
A.I.R. 1936 P.C. 70 ; Saral Chandra v. Kanai Lai, 26 C.W.N. 479 : A.I.R. 1921 Oal. 786 ; 
Oriental Bank Corporation v. Fleming, (1879) 3 Bom. 242 ; Banku Behari v. Krishto, (1903) 30 
Cal. 433. 

5. Sunitibala v. Manindra, 52 G.L,J. 435:: 127 I.G. 739 ; A.I.R. 1930 P.C. 217 ; SanlA^ 
V. SontMrafa, (im) 1 M.L.J. 676:178 I.G. 563: A.LR. 1936 Mad. 426; (Vahidatmua v. 
Snrgadm, (1879) 5 Gal. 99. 
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given but for the existence of such coercion, undue influence, 
fraud, misrepresentation or mistake. 

Free consent. — For the formation of a binding agreement free consent of 
the ]>arties to the agreement is indispensable. Where the consent of either 
of the parties thereto has not been free or voluntary, the agreement is 
voidable at the option of the party v/hosc consent was not free or voluntary. 
For details see Section 19, post. 

Consent is given freely when it is not caused by coercion, as defined in 
Section 15, or by undue influence, as defined in Section 16, or by fraud, as 
defined in Section 17, oi by misrepresentation, as defined in Section 18, or 
by naistake. Where a party to an agreement would not have given his 
consent to it but for the existence of some coercion, undue influence, fraud, 
misrepresentation or mistake as these terms arc understood under the Indian 
Contract Act, his consent, so given, will not be in the eye of the law deemed 
to have been freely given. Where the consent of a party to a contract was 
not freely given the contract is voidable at his option. When, however, the 
consent is not free in view of a mistake, there are some special provisions 
regarding the effect of mistake on the agroomont made. For details see 
Sections 20-22, post, 

15 . ‘‘Coercion” is the committing or threatening to commit, 
, auy act forbidden by the Indian Penal Code 

“Coercion defined. ■« r r* t i n ^ • • 

(XLV of 1860), or the unlawful detaining, or 
threatening to detain, any property, to the prejudice of any 
person whatever, with the intention of causing any person to 
enter into an agreement. 

Explanation.--lt is immaterial whether the Indian Penal Code 
(XLV of 1860) is or is not in force in the place where the coercion 
is employed. 

Illustration 

A on board an English ship on the high seas, causes B to enter into an agreement by an 
act amounting to criminal intimidation under the Indian Penal Code (XLV of 1860). 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of England, and 
although Section 506 of the Indian Penal Code fXLV of 1860) was not in force at the time 
when or the place where the act was done. 

Coercion. — Coercion is the committing or threatening to commit any act 
forbidden by the Indian Penal Code, 1860, or the unlawful detaining or 
threatening to detain any property to the prejudice of any person whatever, 
with the intention of causing any person to enter into an agreement The 
reference to the Indian , Penal Code, 1860, is reference to any offence as 
created by the said Code. It is not material that the said Code is not or was 
not in force in the place where the coercion is or was employed! A British 
ship on the high seas is regarded as a British territory. If ^4 while on board 
such a ship causes B to enter into an agreement by an act amounting to 
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crimmal intimidation under the Indian Penal Code, 1360, and then sues B 
for breach of such agreement at Calcutta, A will be construed as having 
employed coercion in the sense in which it is understood in Section 15 of the 
Indian Contract Act. It is not material that the Indian Penal Code was not 
operative at the time or place when or where the act was done. 

In England, coercion is known as duress. Duress means actual violence 
or threats of violence calculated to produce fear of loss of life or of bodily 
harm. In order to constitute itself a duress, the threat must be illegal, that 
is, it must be a threat to commit a crime or a tort. Secondly, in England, 
the duress must relate to the person of the party and not to his goods.^ In 
India, the definition of coercion under Section 15 of the Contract Act is 
much wider than that of duress under the common law of England. Where 
ihe consent of a person has been obtained to a contract by the commission 
of a threat to commit a crime under the Indian Penal Code or by unlawful 
detention or a threat of such detention of any property, not necessarily that 
of the person whose consent has been obtained, to the prejudice of such 
person or any person whatever, it will be a case of coercion under the Indjan 
Contract Act and a contract thus caused will be voidable at the option of the 
party whose consent has been so obtained. If the consent of a party has 
been obtained by coercion, the contract will be voidable at his option even 
though a third party’s person or property was threatened. This is no doubt 
a very equitable rule. The element of force involved vitiates the binding 
nature of the contract.^ A threat to commit suicide with the intention of 
causing a person to enter into an agreement is an act of coercion.* The 
observation in Pollock and MuUa’s Contract Act, 8lh edn., 1957, edited by 
M.G. Setalvad, p. 104, to the effect that. ‘Tt might be well to amend the 
present Section by adding after 'forbidden’ such words as ‘or an attempt 
to commit which is forbidden’” is not well-founded. In Ammiraju v. 
Seshamma^ a person by a threat of suicide induced his wife and son to 
execute a release deed in favour of his brother in respect of certain proper- 
ties which they claimed as their own. Wallis, C.J., and Seshagiri Ayyar, J. 
lightly held that the threat of suicide amounted to coercion within Section J5 
of the Indian Contract Act, and the release deed was therefore voidable. 
Suicide is an “act forbidden by the Indian Penal Code,” and suicide by a 
Hindu if actually committed, will be an act not only to his own prejudice 
but also to the prejudice of his wife and son within Section 15 of the 
Contract Act. The view of the dissenting Judge, Oldfield, J., that suicide is 
not an act forbidden by the Indian Penal Code directly or inferentially is not 

1. Ailtt y, Backhome (1838) 3 M. & W. 633, 650; Skeat$ v. Beale (1840), 11 Ad. & 
El. 983. 

2. v. Seshammat (1918} 41 Mad. 33 ; Gobardhan Das v, Jai Kishen Das, (1900) 
22 All. 224; Ranganayakamma v, Alwar Setti, (1889) 13 Mad. 214; Masjidi v. 

(1882) Puid. Rec. No. 135 ; Banda Alt v. Banspat Singh, (1882) 4 All. 352 : 40 LG. 352. 

3. Ammirc^ v. Seshamma, (1918) 41 Mad. 33. 

4. (1918)41 Mad. 33. 
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tenable, G. Venkataramayya, counsel for the respondeat, rightly asserted 
that Section 15 of the Contract Act speaks of “an act forbidden by tbe 
Indian Penal Code"’ and not of an offence punishable under the Indian Penal 
Code. Suicide is an act forbidden as the attempt^ or abetment^ thereof is an 
offence p^unishable under the Indian Penal Code. In addition to the submis* 
sion of the learned counsel for the respondent, G. Venkataramayya, and the 
observation of Wallis, C.J., and Seshagiri Ayyar, J., it may also be noted that 
the threatening to commit suicide includes a threat to make an attempt to 
commit suicide. An attempt to commit suicide is itself an offence which is 
punishable under Section 309 of the Indian Penal Code ; and, therefore, a 
threat to make an attempt to commit suicide with a view to causing a person 
to enter into an agreement is a coercion under Section 15 of the Indian 
Contract Act. 'Fhe observation that suicide when committed is not an 
offence punishable in India^ has no bearing for the purpose of Section 15 of 
the Indian Contract Act. When consent to an agreement is caused by 
coercion, the agreement is voidable at the option of the party whose consent 
was so caused. See Section 19, post. 

The question of coercion is one of the fact depending upon the circums- 
tances of each casc.^ A threat lo bring a true charge will not be an act 
forbidden by the Penal Code but a threat of a false charge would come with- 
in Section 15 of the Indian Contract Act.® 

A refusal on the part of a mortgagee to convey the equity of redemption 
except on certain terms is not an unlawful detention ; or a threat of such 
detention of a property is not coercion under Section 15 of the Indian 
Contract Act.® Detention of office books is an act of coercion.’ 

A threat not to withdraw criminal proceedings already instituted unless a 
bond is executed is no coercion under Section 15 of the Indian Contract Act.® 
A transaction (lo accept assessment offered) made and signed under duress, 
even though the duress is legal, cannot be termed a contract.® 

16 . (1) A contract is said to be induced by “undue influence” 

“Undue inBuence” where the relations subsisting between the 

defined. parties are such that one of the parties is in a 

position to dominate the will of the other and uses that position 
to obtain an unfair advantage over the other. 

1. Section 309 of the Indian Penal Code. 

2* Sections 305 sCnd 306, lAtd, 

3. Scottish Unjfiti and National Insurance Co, v. Roushan Jahan Begam [1945J 15 Comp. Gas. 
(Ins.) 33, 64. 

A Bhagwan v. Nayankunvarba, A.I.R. 1953 Sau. 53 ; Satgur v. Har Narain, 7 Luck, 64: 
A.I.R. 1932 P.C. 89 ; Gopal v. Jagannath, A.I.R. 1935 Bom. 326. 

5. Mirza v. Jaikiskori, 16 I.C. 344. 

6. Bengal Stone Co* Ltd, v. Joseph Hyam, (1918) 27 G.L J. 78, 80-82. 

7. Muthiah Chettiar v. Karuppan CheUi, (1927) 50 Mad. 786 : 105 LG. 5 : A.LIL 1927 
Mad. 852, 

8. Rameshwar v. Upendranath, 90 LG, 463. 

9. Kunwarlal v. Government oj Central Provinces & perar, AI.R. 1944 Nag* 291* 
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(2) In particular and without prejudice to the generality of 
the foregoing principle, a person is deemed to be in a position to 
dominate the will of another — 

(a) where he holds a real or apparent authority over the 
other, or where he stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose mental 
capacity is temporarily or permanently aff ected by reason of age, 
illness, or mental or bodily distress. 

(3) Where a person who is in a position to dominate the will 
of another enters into a contract with him, and the transaction 
appears, on the face of it or on the evidence adduced, to be 
unconscionable, the burden of proving that such contract was not 
induced by undue influence shall lie upon the person in a position 
to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of Section 
1 II of the Indian Evidence Act, 1872 (1 of 1872). 

Illustrations 

(a) A having advanced money to his son, B, during his minority, upon B's corning of age, 
obtains, by misuse of parental influence, a bond from B for a greater amount than the sum 
due in respect of the advance. A employs undue influence. 

(b) Ay a. man enfeebled by disease or age, is induced, by influence over him as his 
medical attendant, to agree to pay B an unreasonable sum for his professional services. B 
employs undue influence. 

(c) Ay being in debt to By the money-lender of his village, contracts a fresh loan on terms 
which appear to be unconscionable. It lies on B to prove that the contract was not induced 
by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the money 
market. The banker declines to make the loan except at an unusually high rate of interest. 

A accepts the loan on these terms. This is a transaction in the ordinary course of business, 
and the contract is not induced by undue influence. 

Undue influence. — A contract is said to be induced by undue 
influence where the relations subsisting between the parlies are such that one 
of the parties is in a position to dominate the will of the other and uses that 
position to obtain an unfair advantage over the other. Where a person has 
exerted his influence over another and has consequently persuaded that 
other to enter into a contract with himself or with a third person on terms 
which the person influenced would not accept if' he had exercised his own 
free judgment, then the contract in question will be deemed to have been 
tinged with undue influence.^ Undue influence is thus some unfair^ and 
improper conduct, some coercion from outside, some overreaching, some form 
of cheating, and generally, though not always, some personal advantage 


1. PmaBwai v. Kmiuppa, (1919*20) 47 I.A. 1 : A.I.R. 1929 P.G. 6$. 
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obtained by a party at the cost of the other.^ An undue influence i$ any 
influence, pressure, or domination in such circumstances that the person 
acting uiider that influence may be held not to have exercised his free and 
independent volition in regard to the act.® Section 16 of the Indian 
Contract Act covers all possible cases in which dominating will is possible.® 

The word ‘undue’ when qualifying ‘influence’ has a legal meaning of 
‘wrongful* as opposed to excessive, inordinate or disproportionate. Undue 
influence is understood to be held when it overpowers the will without con- 
vincing the’ judgement. It is a grip on another's mind subjugating his will 
to that of the other. It is an influence which acts to the injury of a person 
who is swayed by it, and is exerted by exercising an ascendancy or power, 
which results in a person being impelled or compelled to do what he would 
not have done if he had been a free agent. It is said to be a subtle species 
of fraud, whereby mastery is obtained over tlie mind of the victim by 
insidious approaches and and seductive artifices. The result is sometimes 
brought about by fear, coercion, importunity or other domination calculated 
to prevent expression of the victim’s true mind. It is a constraint under- 
mining free agency overcoming the powers of resistance bringing about a 
submission of an overmastering and unfair persuasion to the detriment of the 
othcr.^ 

Whether a particular transaction was vitiated on the ground of undue 
influence is primarily a decision on a question of fact.® The petition of the 
person alleged to have been unduly influenced must include full particulars 
of the allegations which he intends to prove. General allegations are insuffi- 
cient even to amount to an averment of fraud, undue influence, or coercion.® 

Presumption of undue influence. — Under sub-section (2) of Section 16 
of the Act a person is deemed to be in a position Lo dominate the will of 
another (a) where he holds a real or apparent authority over the other, or 
where he stands in a fiduciary relation to the other; or (b) where he makes 
a contract with a person whose mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or bodily distress. The Act also 
lays down in sub-section (3) of Section 16 that where a person who is in a 
position to dominate the will of another enters into a contract with him, and 
the transaction appears, on the face of it or on the evidence adduced, to be 

1. Allcard Y. Skinner (mi) Ch. D. IS\ ; Mtlidge v. Prince (1860), 2 Giff. 246 ; 
Morton v. Relly (1764^, 2 Eden., 286 ; Lyon v. Home (1868), L.K. 6 Eq. 655 ; Mutulal Finance 
Ltd, V. Wetton <Sf Sons, [1937] 2 K.B. 3^; [1937] 2 All E.R. 657. 

2< Wharton ; Law Lexicon, 14th cd., 1953, 1024. 

3. Narayandoss v. Bucharaj A.I.R. 1928 Mad. 6 ; Amrit Lai v. Ram Kumar {S, B,) A.I.R- 
1962 Punj. 325 ; Mahboob v. Abdul, A.I.R. 1964 Raj 250. 

4. Someshwat v. Tirbhawan (1933-34) 61 I.A. 224 ; A.I.R. 1934 P.G. 130. 

5. Sattemma v. Subbi A.I.R. 1963 Andhra 72. 

6. Ladli Parshad V, Kamal Distillery Co,, A.I.R. 1963 S.<i. 1279; Satgur Prasad v. Hat 
Marain 59 LA. 147 : A.I.R 1932 P.G. 89 ; Biskundeo Marain v. Seogeni Rai [1951] S.C.R. 548 : 
A.I.R. 1951 S.G. 280; Bharat Dharma Syndicate y. Harishchandra, 64 I.A. 143: A.LR. 1937 
P.G, 146; Raghunathv. Sarju^ A.I.R. 1924 P.G. 60; Somshwar v. Tirbkawan, (1933-54) 
61 I.A. 224 : A.I.R. 1934 P.G. 130 ; Marayana v. Marasimha A.LR. 1965 Ker. 189. 
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unconscionable, the presumption will be that the person holding the 
dominion had exercised undue influence in the formation of the contract and 
the burden of proving that such contract was not induced by undue influence, 
statutorily, lies upon the person in a position to dominate the will of another. 
A, being in debt to B, the money-lender of his village, contracts a fresh loan 
on terms which appear to be unconscionable. It lies on B to prove that the 
contract was not induced by undue influence.^ This statutory provision of 
the Contract Act is in addition to the provisions of Section 1 1 1 of the 
Evidence Act. The said Section lays down : 

‘‘Where there is a question as to the good faith of a transaction between 
parties, one of whom stands to the other in a position of active confidence, 
the burden of proving the good faith of the transaction is on the party who is 
in a position of active confidence. 

Illustrations 

(a) The good faith of a sale by a client to an attorney is in question in a 
suit brought by the client. The burden of proving the good faith of the 
transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is in 
question in a suit brought by the son. The burden of proving the good faith 
of transaction is on the father.” 

A document executed under undue influence is not void but only voidable 
and the onus is in the first instance on the person who raises that plea. 
Before the onus can shift on the other party to prove that the contract was 
not induced by undue influence, the person raising the plea of undutj influence 
has to prove not only that the other party was in a position to dominate his 
will, but that the transaction appeared on the face of it or on the evidence 
adduced unconscionable.® 

Presumption of undue influence is raised where the Court regards the 
transaction as prima facie unfair and the person who benefits from it is 
required to show that in fact it was a fair and a reasonable deal and he did 
not take advantage of his position or of the necessitous circumstances or 
inexperience of the other. The burden lies on the recipient to show that the 
donor had independent advice or adopted the transaction after the influence 
was removed or some equivalent circumstances.® 

In the case of benefits or advantages obtained in certain relationships, the 
existence of this influence is presumed, c.g., guardian and wSrd, a parent 
over a child upon or soon after attaining age and the possession of property, 

guide or instructor, medical advisers, ministers or professors of religion, 
managers of business,^ attendants upon or advisers of aged and infirm people. 


1. Illustration (c) to Section 16. Ladli Parshad v. Kanial Distillery Co. A.I.R. 1963 S,G. 
1279. Sattemma v. Subbi, A.I.R, 1963 Andhra 72. 

2. Kotumal v. Dur Mahomedy A.I.R. 1931 Sind, 78, , 

Zamet v. Hman [1961] 1 W.L.R. 1^2 C.^. ; Ladli Parshad v. Karnal DistUUry Co. 

A.I.R, 1963 S.G. 1279. 

4. Coombir v. Coombify [191 1] 1 Ch. 174, ^ffd, at [191 1] 1 Gh, 723 C.A. 
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In such cases, in regard to transactions inter vivos^ the onus of proving absence 
of undue influence lies on the person claiming the benefit of the disposition 
or act, and in some cases, e.g,, gifts by clients to their solicitors (inter vivcs)^ 
the onus can only be discharged by showing not only that the relationship 
has ceased, but that the donor was acting under independent advice. In the 
case of wills, the onus, according to English law, is shifted and the person 
alleging undue influence is called upon for proof of the allegation.^ 

Where confidence has been reposed in one party, in the case of a bargain 
the presumption will be that undue pressure was exercised by the party in 
the superior position. The party in the superior position has to rebut that 
presumption by proving that undue influence was not used. If it can be 
shown that the parly seeking to avoid the contract received independent 
advice before the completion of the contract it will suffice. It is immaterial 
that the party seeking to avoid the contract did not act according to the advice 
received.* Where it has been proved that the contract in question was entered 
into by the other party as the result of his independent judgment, the transac- 
tion will be upheld even though he did not receive any independent advice. 
Thus independent legal advice is not the only way in which the presumption 
of undue influence can be rebutted. What has to be proved is that the con- 
tract or the gift was the result of the free exercise of an independent will. 
Where it has been established that the transaction was entered into after the 
nature and effect thereof had been fully explained to the party seeking the 
avoidance by some disinterested person the Court will be satisfied that the 
party had acted with the full appreciation of what he was doing and quite 
independently of any influence from the other party.® As it has been 
observed in In re Coomber, Coomber v. Coomber, [1911] 1 Ch. 723 C.A., it is 
sufficient if an independent adviser sees that the donor understands what he 
is doing and intends to do it ; he need not advise him to do it or not to do it. 

It is not necessary in order to establish the presumption that the parties 
should stand in some particular category of relationship to each other. The 
presumtion can be more easily established and indeed may be assumed in 
such cases as transactions between parent and infant child, solicitor and 
client, or spiritual adviser and penitent, but it will arise in any case in which 
the facts show that the circumstances are such that influence can fairly be 
inferred.^ In a particular case, the presumption may not even be there. It 
would not be true, for example, to say that there is a presumption of undue 
influence in every case where a wife confers a benefit on her husband with- 
out consideration.® 


1. Wharton : Law Lexicon^ 14th ed., 1953, 1024; Abdul Malick v. Md. Toust^f, A.I.R. 1961 
Mad. 190. 

2. Raghunath v. Jugal, A.I.R. 1964 Patna 284 ; Mahboob v, Abdul, A.I.R. 1964 Raj. 250. 

3. Ailcard v. Skinner (1887), 36 Gh. D. 145, 171 ; Powell v. Powell, [1900] 1 Ch. 243, 246 ; 

Inchi Nariah v. Shaik Allie Bin Omar, [1929] A.G. 127 : A.I.R. 1929 P.C. 3 ; Lancashire Loans, 
Ltd. V. Black, [1934] 1 K.B. 380, 413. 

4. Tungabai v. Teshvant, A.I.R. 1945 P.C. 8 ; Barik of Montreal v. Stuart, [1911] A.C. 120. 

5. Tungabai v. Teshoant, A.I.R. 1945 P.C. 8. 
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Where the donor is, at the time of the gift, living in the house of the 
mother of the donee and the gift deed, which covers practically the entire 
estate, is executed in favour of the sister’s son when the son of the donor is 
alive and has to be provided and there is also the claim of the wife of the 
son which cannot, at least morally, go unrecognised, the transaction of gift 
requires not only careful examination but severe scrutiny.^ Where the 
relations between the parties at the time of the transaction are such as to raise 
a presumption that the donee had influence over the donor, the Court must 
be satisfied that the gift was the spontaneous act of the donor acting under 
circumstances which enabled her to exercise an independent will. In such a 
case it is not sufficient that the executant knows the nature of the document, 
she must also realise what its effect on her will be.^ 

When the parties were not on the same footing and one unduly availed 
oneself of the other’s helplessness, the transaction will be deemed in equity in 
England as voidable inasmuch as there had been no exercise of independent 
judgment on the part of the party in the disadvantageous position.® Where 
the relation between two persons arc such that the one has peculiar oppor- 
tunities of exercising influence over the other, equity in England imposes a 
burden on the former of proving that in fact he exercised no influence over 
the latter in the matter of the conclusion of the contract.^ In the case of no 
fiduciary relationship existing between the two persons, the party seeking to 
avoid the contract has to prove that undue influence was in fact exerted 
upon him in the matter of reaching the agreement and that but for such 
influence it would not be reached at all.® 

Where although the leave applied for by a Government servant was to his 
credit the granting of that leave was being delayed, and being in dire need 
of leave in his the then state of mental depression when the servant saw the 
Deputy Registrar to inquire about the cause of the delay he was given to 
understand that unless an undertaking in writing was given that he would 
not return to duty after the expiry of his leave his application might not 
have early disposal, and it was in this slate of affairs that the servant 
succumbed to the suggestion and gave the required undertaking and his 
application for leave was then granted, it was held that the relation subsisting 
at the time between the Deputy Registrar and the servant was such that the 
former was in a position to dominate the will of the latter. The Deputy 
Registrar used that position to obtain an unfair advantage over the servant 
since his consent to give the written undertaking was obtained in return for 
what the Registrar was bound even otherwise to do, viz., to expedite dis- 
posal of the application for leave which was admittedly due to the servant. 
The consent to the undertaking was induced by undue influence, and the 
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servant was in consequence not bound by it. The contract would also not 
be enforceable for want of consideration, since the consideration was unreal.' 
No presumption of undue influence arises from the/elationship between an 
engaged couple or between grand father and grand child.® 

Fiduciary relations. — The common law as well as statutory provisions 
determine fiduciary relationship. The Guardians and Wards Act, 1890, by 
Section 20, provides that a guardian stands in a fiduciary relation to his 
ward, and, save as provided by the will or other instrument, if any, by which 
he was appointed, or by the Guardians and Wards Act, 1890, must not make 
any profit out of his office. The fiduciary relation of a guardian to his ward 
extends to and affects purchases by the guardian of the property of the ward, 
and by the ward of the property of the guardian, immediately or soon after 
the ward has ceased to be a minor, and generally all transactions between them 
while the influence of the guardian still lasts or is recent. 

The relationship obtaining between parent and child,® guardian and ward,^ 
religious superior and inferior,® confessor and penitent, solicitor and client,® 
doctor and patienl,’ trustee and beneficiary,® is generally taken to be a fidu- 
ciary one.® In the very nature of equity, a fiduciary relationship cannot be 
limited to a few accepted cases. The equitable presumption of undue influ- 
ence may be, in order to grant equitable relief, applied to variety of relations 
in which dominion may be exercised by one person over another.^® Neither 
can a fiduciary relationship be attributed to every case of confidence reposed 
between person and person, in order to attract the application of the equi- 
table presumption of undue influence. In order to follow a practicable 
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course^ it has been emphasised that in order to attract the application of the 
equitable presumption of undue influence, the flduciary relation must be 
such that it justifies interference.^ A mother’s gift to her daughter* or a 
transaction between husband and wife* does not suffer from the presump- 
tion of undue influence. The relationship between a servant^ and his master 
or between subject and the daughter-in-law of the ruler* does not suffer from 
the presumption of undue influence. In a particular case however the undue 
influence may be presumed between a trusted servant and the old mistress.® 
In the case of a pardanashin lady, again, the onus of proving the fairness of 
a transaction lies on the husband as the donee.’ 

In cases in which a person acquires an influence and then abuses it or con- 
fidence is reposed which subsequently is betrayed, a fiduciary relation is 
said to exist regardless of the origin of confidence and the source of influence. 
The rule embraces both technical fiduciary relations and those formal rela- 
tions which exist whenever one man places his trust in and relies upon 
another. 

A person in lo(o parentis is a person who, though not a parent, assumes the 
parental character or discharges parental duty. The elder brother in a 
Hindu family may be, especially after the death of the father, a person in 
loco parentis in relation to the younger brother, 

A person who is not in loco parentis to the other party may still stand in a 
fiduciary relation to him. The term ‘fiduciary relation’ is a broad one and 
not susceptible of a precise definition. An elder sister’s husband managing 
an estate was held as standing in a fiduciary relation to two younger sisters 
in the cases of an unconscionable bargain.® I'he malik is placed in the posi- 
tion of a fiduciary relation vis-a-vis his cultivator.® 

Mental incapacity. — Age, capacity, or infirmity of body or mind of the 
donor is a vital factor in the matter of impeachment of unconscionable 
bargains.^® Under clause (b) of sub-section (2) of Section 16 there will be 
a statutory presumption of a person’s dominion over another’s mind where 
the former makes a contract with the latter when the mental capacity of 
such latter person is temporarily or permanently affected by age, illness, or 
mental or bodily distress. In order to render Section 16 (2) (b) applicable, 
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the element of mental incapacity must be a constituent in the formation of 
an imconscionable bargain. If the donee can prove that he has not tiaed 
his dominant position to obtain an unfair advantage over the other patty, 
the transaction will stand. When the burden of proof has been discharged 
by the donee, the factum of mental incapacity of the donor will not invaU» 
date a transaction even though the consideration appears inadequate to the 
Court, ^ The mental incapacity of the donor and an abuse of such incapa« 
city on the part of the donee will render an unconscionable transaction void- 
able,® In the absence of an abuse of the mental incapacity of the donor, 
an unfavourable bargain cannot be set aside by a party of a weak intellect or 
his representative.® 

Pardanashin ladies. — The ordinary presumption that an executant under- 
stands the implications of his or her transactions or those of the documents 
executed by him or her does not apply in the case of a pardanashin lady.* 
Pardanashin ladies are ladies who have no much intercourse with the out- 
side world. Living in some degree of seclusion is not enough to entitle a 
lady to the protection which the Court accords to a pardanashin lady. A 
woman having experience of commerce or business in the outside world is 
not pardanashin,^ In most cases it will depend in each case on the cliaracter 
and position of the individual woman whether those who deal with her are 
or are not bound to take special precautions that her action shall be intelli- 
gent and voluntary, and to prove that it was so in case of dispute.® 

The case of an illiterate pardanashin lady, denuding herself of a large pro- 
portion of her property without professional or independent advice is one on 
which there is much authority.’ Independent legal advice is not itself essen- 
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tial« After all, advice, if given, might have been bad advice, or the settlor 
might have insisted on disregarding it. The real point is, that the disposi- 
tion made must be substantially understood and must really be the mental 
act, as its execution is the physical act, of the person who makes it,^ Mere 
reading of the document to a pardanashin woman is not enough. The Court 
must be satisfied that it was understood by her.* Where the relations between 
the parties at the time of the transaction are such as to raise a presumption 
that the donee had influence over the donor, the Court must be satisfied that 
the gift was the spontaneous act of the donor acting under circumstances 
which enabled her to exercise an independent will. In such a case it is not 
sufficient that the executant knows the nature of the document, she must 
also realise what its effect on her will be.* The possession of independent 
advice or the absence of it, is a fact to be taken into consideration and well 
weighed on a review of the whole circumstances relevant to the issue of 
whether the grantor thoroughly comprehended, and deliberately and of 
her own free will carried out, the transaction.* If the settlor really under- 
stands and means to make the transfer, it is not required that some one 
should have tried to persuade her to the contrary. The state of the settlor’s 
mind is to be proved by the party who sets up and relies on the deed. Such 
a party must satisfy the Court that the deed had been explained to and 
understood bv the other party thus under disability, either before execution, 
or after it under circumstances which establish adoption of it with full know- 
ledge and comprehension®. The emphasis is on the factual understanding of 
the document in each individual case with reference to the individual con- 
cerned and not upon presumptive disability incidental to the mere status of 
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a pard^mshin or illiterate woman.^ Mere execution by person under disabi- 
lity, although unaccompanied by duress, protest, or obvious signs of misun- 
derstanding or want of comprehension, is in itself no real proof of a true 
understanding mind in the executant. Evidence to establish such compre- 
hension is most obviously found in proof that the deed was read over to the 
settlor, and where necessary, explained.* 

The law throws around a pardanashin woman a special cloak of protection. 
It demands that the burden of proof shall in such case rest not with those 
who attack, but with those who found upon the deed, and the proof must go 
so far as to show affirmatively and conclusively that the deed was not only 
executed by but was explained to and was really understood by the grantor. 
It must also be established that the deed was not signed under duress but 
arose from the free and independent will of the grantor.® The test of good 
faith should be the fairness of the bargain. Hard bargaining evidenced by a 
grossly inadequate consideration is sufficient to make the whole thing suspect 
in the eye of the law. The transaction will be scrutinised to see that it is a 
fair one.® 

The protection given to pardanashin ladies is given to persons who are really 
kept in seclusion and have little or no commerce with the outside world. It 
is the duty of the Court before upholding transactions with a pardanashin 
lady to satisfy itself that the lady had sufficient intelligence to understand the 
relevant and important matters, that she did understand them as they were 
explained to her, that nothing was concealed and that there was no undue 
influence or misrepresentation. Independent legal advice is not in itself 
essential. The presence or absence of independent legal advice is only rele- 
vant to a decision of the question as to whether or not the grantor thoro- 
ughly comprehended and deliberately of her own free will carried out the 
transaction. What is necessary to establish is that the import of the docu- 
ment was brought home to the mind of the grantor, and that she really 
understood and meant to make the transfer. If the settlor’s freedom and 
comprehension can be established or if it is proved that the scheme and subs- 
tance of the deed were themselves originally and clearly conceived and 
desired by the settlor and were then substantially embodied in the deed, 
there would be nothing further to be gained by independent advice. Fur- 
ther, it is not necessary that she should understand each detail of a matter 
which might be involved in legal technicalities. It is enough if the general 
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resu4 of the tran$action is understood by the lady. But even if intelligent 
understanding of the deed is established, a question of undue influence may 
still arise. Such influence may be direct and expressly used by a donee or 
transferee for the purpose or the relation between the donor or transferor 
and the donee or 1;ransferee may be such as to raise a presumption of undue 
influence. 

Where undue influence is alleged, it is necessary to examine very closely 
all the circumstances of the case. It has to be examined (a) whether the 
transaction is a righteous one, that is, whether it was a thing which a right- 
minded person might be expected to do; (b) whether it was an improvident 
act, that is, whether it shows so much improvidence so as to suggest the idea 
that the lady was not mistress of herself and not in a state of mind to weigh 
what she was doing; (c) whether it was a matter requiring a legal adviser; 
and (rf^whether the intention of making the gift or transfer originated with 
the donor or transferor.^ 

The plaintiff an illiterMe pardanashin woman executed a deed by which she 
purported to transfer her mutwaliship in favour of her ammukhtear B who 
was in charge of her properties and was looking after her estate. B was thus 
in some sort of fiduciary relationship with the plaintiff and was in a position 
to dominate her will. In a suit by the plaintiff for declaration of her title to 
wakf properties the defendants contended that the plaintiff ^s title had been 
extinguished by reason of the deed of transfer in favour of B. A heavy onus 
lay upon the contesting defendants to prove that the deed executed by 
the plaintiff was validly executed so as to be binding against an illiterate 
pardanashin woman and the evidence would have to be scanned from the 
point of view of the well-settled judicial principles governing such a case.® 

A young widow signed an agreement of partition which was unfair and 
prejudicial to the interests of her minor sons. At the time of its execution 
she was ill and in bereavement of her husband’s death and had had no inde- 
pendent advice. The other party to the agreement who was her step-son 
was in a position to dominate her will and she was actually under restraint 
at the time of its execution. In the circumstances, it was presumed by the 
Court that the widow’s consent to the agreement was induced by undue 
influence and the burden of rebutting that presumption lay heavily on the 
other party.® 

In cases of documents executed by ignorant and illiterate persons it is 
difficult to draw the usual presumption arising under Section 1 14 of the 
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Evidence Act.^ In case of unconscionable bargains, the knowledge as tb the 
nature and effect of the contents on the part of the executant has always h&m 
emphasised.* A contract was written in English, signed by a party in Hindi 
under a line in Urdu to the effect that the party signing understood the 
conditions. The party signing the contract was deemed to have been aware 
of the conditions.® 

There is no absolute rule as to the necessity or sufficiency of independent 
advice in favour of an ignorant person as the donor. When however an 
independent advice is alleged to have been relied on, the advice given must 
be proved to have been given with knowledge of all relevant circumstances 
and must appear to the Court to be such as a competent and honest adviser 
would give if acting solely in the interests of the donor,® 

As noted earlier, independent advice to a pardanashin lady is not insisted 
on as a matter of rule. If the general result of the transaction is understood 
by the lady and the transaction is not unconscionable, it will be upheld.® 
The possession of independent advice or the absence of it, is a fact to be 
taken into consideration and well weighed on a review of the whole circums- 
tances relevant to the issue of whether the grantor thoroughly comprehended, 
and deliberately and of her own free will carried out the transaction. If she 
did, the issue is solved and the transaction is upheld ; but if upon a review 
of the facts which include the nature of the thing done and the training and 
habit of mind of the grantor, as well as the approximate circumstances affect- 
ing the execution if the conclusion is reached that the obtaining of 
independent advice would not really have made any difference in the result 
then the deed ought to stand. While the Courts support and approve of the 
protection given by law to a pardanashin lady, they would not transmute 
such a legal protection into a legal disability. In short, if independent out- 
side advice, which is an essentially different thing from independent outside 
control, would have resulted in the same sort of transaction as the pardanashin 
lady has entered into, it will be upheld.® 

1. Nathu Kalu v. Anadilal, A.I.R. 1953 M.B. 32 (Indore). 

2. Udebhan V, Vithoba, (1939) Nag. 160 : A.I.R. 1939 Nag. 78; Omanhene Kwaminv, 
Omanhene Bendentu, 170 I.G. 423 : A.I.R, 1937 P.G. 274 ; Hoe Moh v. Seedat, 5 Rang. 527 : 
A.I.R. 1927 Rang. 319 ; Ebadui AH v. Mohammad Farced, 35 I.G. 56 : A.I.R. 1916 Patna 206 ; 
Pirbhu Dqyal V, Tw/a /Jam, 68 I.G. 809 ; A.I.R. 1922 All. 401 ; Maung Bya v. MaungFo^^ 
Bur. L.T. 202 : 11 I.G. 916 ; Ramlakhan v. Gog Singh, 134 I.G. 635 : A.I.R. 1931 Pat. 219 ; 
^athu Kalu v. Anadilal, A.I.R. 1953 M.B, 32 (Indore). 

3. Mitha Shah v. Devi Dass, A.I.R. 1944 Pesh. 33. 

4. Inche Noriah v. Shaik Allie, [1929] A.C. 127, 135 ; Ram Sumran v. Gobind Das, (1926) 
Patna 646, 661 : 99 l.C. 782: A.I.R, 1926 Patna 582 ; Mu Sewti v. Rattan, A.I.R. 1951 H.P. 
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5. Smitibala Dhara Sundari, (\9\9) 46 I. A. 272, 278; Pattu Kumari v, Nirmal Kumar, 
43 C.W.N. 907 : 185 I.G. 691 : A.I.R, 1939 Cal. 569 ; Kali Bakhsh v. Ram Gopal, (1913-14) 
41 I.A. 23 P.C. : (1914) 36 All. 81 P.C. ; Sattmma v. Subbi, A.I.R. 1963 Andhra 72. 

6. Kali Bakhsh v. Ram Copal, 36 All. 81, 89 : (1913) 41 LA. 23, 29 ; 21 I.G. 985 ^ Ktshab 
LaU V. Radha Raman, (1913) 17 C.W.N. 991 ; Mahaiur Prasad v. Taj Begum, (1915) 19 
aW.N. 162 ; Mahomed Btiksh v. Hosseini Bibi, (1888) 15 I.A. 81 : 15 Gal. 684 ; Barkeduu^ssa 
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The undue influence which may affect a pardanashin lady’s understanding 
of a document or transaction may not always proceed from the donee or 
transferee himself but it may proceed also from a third party. Even the 
husband’s influence may be taken as an undue one in favour of the donee or 
transferee.^ 

Proof of undue influence. — ^The party pleading undue influence will 
have to establish that the opposite party had an influence over him either 
because of the close relationship existing or due to other circumstances, and 
by exercising that influence he took unfair advantage at his cost. Once 
these factors are established then it is for the other side to establish the 
validity of the transaction. In deciding the question of undue influence an 
overall view of the case will have to be taken. The exercise of undue influence 
will ordinarily be a matter of inference from proved facts. The character 
of the transaction is one of the important circumstances that will be consi- 
dered, though no single circumstance, including the unfairness of the trans- 
action, is conclusive.® 

The onus of proving undue influence ordinarily rests on the party who sets 
up that plea, but the circumstances of a case may make it an exception to 
the general rule.® 

The law does not require that there should be direct evidence of actual 
exercise of undue influence. Having regard to the relationship of the parties, 
the course of dealings, the position of vantage occupied by the person who 
is alleged to have exercised undue influence, the undue benefits derived by 
him in consequence of that position, and from the consideration of the further 
consideration set out in Section 16 of the Contract Act it is open to the Court 
to draw a presumption in favour of the exercise of undue influence. 

For purposes of determining the exercise of undue influence, the first 
question that requires examination is whether the person alleged to have 
exercised undue influence was in a position to dominate the will of the other 
party. Secondly, it has to be seen whether he used that position to obtain 
an unfair advantage over the other party. Thirdly, if it be found that he 
held a real or apparent authority over the other party or that he stood in a 
fiduciary relation to the other party, he would be deemed to be in a position 
to dominate the will of the other party. Lastly, if it be found that the person 
was in a position to dominate the will of the other party and the contract or 


Bigum V. Debt Bakhsh, A,I.R. 1927 P.C. 84 ; 31 G.W.N. 693 : 101 I.C. 29 ; Lala Kundan Lai v. 
Musharrafi, (1936) G3 I.A. 326 : 1 1 Luck. 346 ; 163 I.C. 156 : A.I.R. 1936 P.C. 207 ; Kanehan- 
lal V. Hariprasad, A.I.R. 1951 Nagpur 379. 

1. BaduUatmessa v. Ambikaj (1914) 18 C.W.N. 1133 ; Tungabai v. Teshvant^ (1945) Bom. 
189 ; 47 Bom. L.R. 242 ; 220 I.C. 362 ; A.I.R. 1945 P.C. 8 ; Bank of Montreal v. Stuart, 
[1911] A.G. 120 P.G. 

2. Salij Mohamed v. Kkanmull, A.I.R. 1959 Mysore 102 ; Jiaghunath v. Sarju, 3 Pat. 279 
P.C. : (1923) 51 I.A, lOl : 82 I.C. 817 : A.I.R. 1924 P.G. GOiffameed v. Abdulla, (F.B.), 4 
D.L.R. (Goch.) 222. 

3. Palaniwluv, Noilamthi, A.I.R. 1937 P.C. 50 ; Zamt v. Hyman, [1961] 1 W.LiR. 1442 
C.A, ; Nmtifyana v. Naraspdut;, A.I.R. 19^5 Ker. 189. 
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transaction entered into by him appears on the face of it or on lirvMettce 
adduced to be unconscionable, the burden of proving that the contract in 
question was not induced by undue Influence will lie upon the person in a 
position to dominate the will of the other party. The unconscionableness of 
the bargain is thus not the first thing to be considered. The relations between 
the parties to each other have to be first considered.^ 

In dealing with the cases of undue influence the Court has to consider 
four different questions connected with each other namely, (i) whether a 
transaction is a righteous transaction, whether it is a thing which a 
right«minded person might be expected to do ; (ii) whether it was improvi- 
dent, that is to say, whether it shows so much improvidence as to suggest 
the idea that the executant was not master of himself and not in a state of 
mind to weigh what he was doing ; (iii) whether it was a matter which 
required legal advice ; and (iv) whether the intention of executing the docu- 
ment originated with the executant or with the executee.* All these aspects 
of the question become relevant only when there is either proof or presump- 
tion of undue influence.® 

In the case of a gift, where fiduciary relationship exists between the parties, 
the party taking the benefit, that is, the donee should establish that he has 
acted honestly and bona Jide^ without influencing the donor who has acted 
independently of him. But when both the parties have adduced evidence 
the burden of proof becomes immaterial.^ An unconscionable trust will also 
be governed by the same principle.® 

The question of undue influence is a question of fact and has to be accord- 
ingly proved.® 

Cases of undue influence. — The cases in which a contract may be res- 
cinded for undue influence fall into two groups, namely, (i) Those in which 

1. Karnal Distillery V. Ladli Parshad, A.I.R. 1958 Punjab 190; Mohanlal v. Kashiram, 
A.I.R. 1950 Nag. 71 ; Reshmi v. Ghungaria^ A.I.R. 1952 H.P. 20 ; Raghunath v. Sarju Prasad, 

3 Pat. 279 : A.I.R. 1924 P.C. 60 ; Poosathurai v. Kannappa, 43 Mad. 546 : A.I.R. 1920 P.C. 
65 ; Sanwal v. Kurmal, (1927) 9 Lah. 470 : 109 I.G. 729 : A.I.R. 1928 Lah. 224 ; Kanio 
Mohan v, Galstaun, A.I.R. 1930 Gal. 547 ; Balia Mai v. Ahad Shah, A.I.R. 1918 P.C. 249 ; 
Bahore Mahton v. Juro Sahu, 160 I.C. 1073 : A. I R. 1936 Patna 78 ; Gafur Md. v. Md, Sharif, 
A.I.R. 1932 P.G. 202 : 34 Bom. L.R. 1194 : 36 G.W.N. 994 : 137 I.G. 893 ; Latifjahan v. 
Md, Nabi, A.I.R. 1932 All. 174 : (1932) All. L.J. 9 : 137 I.G. 231 ; Santhappa v. Santhiraja, 
A.I.R. 1938 Mad. 426 : (1938) 1 M.L.J. 676 : 178 I.G. 563. 

2. Thrasiav. Varkey, A,I,K, 1951 T,C. 42 ; Mahomed Buksh v. Hosseini Bibi, (1888) 15 
Cal. 684, 698-700 : 15 I. A. 81, 92-93 ; Karunamoyee v. Maya Moyi, A.I.R. 1948 Cal. 84. 

3. Venkatarama v. Krishnammal, (1927) 52 M.L.J. 20 : 99 I.C. 571 : A.I.R. 1927 Mad. 
255. 

4. Nanjamma v. Lingappa, (F.B.) 4 D.L.R. (Mys.) 118 ; Shivgangawa v. Basangonda A.I.R. 
1938 Bom. 304 ; Wajid Khan v. Ewaz AH, 18 Gal. 545 : 18 I.A. 144 ; Mariam Bibi v. Malim, 
(1940) Rang. L.R. 35 : A.I.R. 1939 Rang. 278 : 184 I.C. 171. 

5. Lakshmi Doss v. Roop Loll, (1907) 30 Mad. 169. 

6. J^arayana Doss v. Buchraj Chordia, (1927) 53 M.L.J. 842 : 106 I.C, 315 : A.LR. 1928 
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the eome within certain specified relations, such as parent and child, 

solicitor and client, religious superior and inferior* Here undue influence 
is presumed to have been exercised, and the burden of rebutting this pre- 
sumption lies upon the defendant. Sec Presumption of undue influence^ supra, 
(ii) Those in which no special relation exists between the parties. Here the 
burden lies upon the plaintiff of proving that undue influence has in fact been 
exercised. 

The plaintiff must, in England, seek relief within a reasonable time after 
the removal of the influence under which the contract was made.^ In 
England in a Court of equity a contract effected through undue influence 
will be set aside at the instance of the party influenced.* Though delay of 
itself is no bar to relief in equity in England, laches on the part of the plain- 
tiff will be construed as an implied affirmation of a contract or transaction 
which could be avoided on ground of undue influence.® Even where there 
has been no laches, a transaction effected through undue influence cannot be 
avoided against third parties who have acquired rights under the voidable 
contract for value and without notice of the facts leading to the said con- 
tract. When, however, the third party had had notice of the facts rendering 
the earlier transaction voidable, the presence of consideration moving from 
him will not avail him. A third party, again, will be required to restitute 
the property when he had received it without any consideration, even though 
he did not have any notice of the undue influence.* Thus, when a third 
party who benefits by a transaction has notice of the facts which raise the 
presumption he is in no better position than the person who exercises the 
influence.® 

The equitable doctrine of undue influence in England covers cases of undue 
influence not only in particular relations but also cases of coercion or pressure 
outside the said special relations. Relief in equity is thus not restricted to 
cases of fiduciary relationship strictly so called but is granted in all cases 
where izifluence is acquired and abused, where confidence is reposed and 
betrayed, 

A having advanced money to his son, 5, during his minority, upon fi’s 
coming of age obtains, by misuse of paiental influence, a bond from B for a 
greater amount than the sum due in respect of the advance. A employs undue 
influence.® 

d, a man enfeebled by disease or age, is induced, by influence over 
him as his medical attendant to agree to pay B an unreasonable sum for his 


1. Allcard v. Skinner (1887), 36 Gh. D. 145. 

2. Bullock V. Lloyds Bank, Ud,, [1955] Ch. 317 ; [1954] 3 All E.R. 726. 

3. Allcard v. Skinner (1887), 36 Gh. D. 145 ; Morley v. Loughnan, [1893] 1 Gh. 736. 

4. Bainbriggt v. Broume (1881), 18 Ch. D. 188 ; Maitland v. Irving, (1846) 15 Sim. 437 ; 
Lancashire Loans, Ltd. v. Black [1934], 1 K.B. 380 ; Bridgeman v. Green, (1757) Wilm. 58, 65. 

5. Tmgabai V, Teshvant, AJ,K. 1945 ?.C. S i Badialarmessa y, Ambika, A.I.R. 1914 GaL 
223 : 18 C,W.N. 1133. 

6. Illustration (a) to lotion 16 ; Carpenter v« Heriot, 1759} 1 Eden 338. 
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profesii&onal services. B employs undue influence.^ ? 

When a person is in a position to dominate the will of another and obtains 
an unfair advantage thereby, the transaction will be set aside. In such, a case 
the burden of proving good faith is on the person who relies on the same. 
When it is proved that the transferee under a combined gift and sale deed, 
standing in near relationship to the transferor took advantage of his position 
and was in a position to dominate the will of the transferor and that the 
transaction was unconscionable and unfair, the deed of transfer is liable to 
be set aside. The burden of proving good faith is on the transferee who, 
being a near relation and having full opportunity ol influencing the trans- 
feror oppressed by illness and old age and deserted by his son, takes undue 
advantage over such transfer and uses the same for unduly benefiting himself; 
and if he fails to discharge that burden, the deed has to be set aside as being 
not a bona fide transaction. ^ 

For the application of Section 16 , it is essential that one of the parties 
should be in a position to dominate the will of the other.® 

Undue influence may exist where a promise is extracted by a threat to 
prosecute a certain person unless the promise is given. It is not necessary 
that there should be any direct threat. It may be enough if the undertaking 
is given owing to a desire to prevent a prosecution, and that desire is known 
to those to whom the undertaking is given. Undue influence usually arises 
in contracts made between relatives or persons in a fiduciary position. But 
even as between strangers between whom there exists no fiduciary relation 
certain forms of coercion, oppression or compulsion may amount to undue 
influence invalidating a contract. Just as a contract may be invalid because 
it is contrary to public policy in its substance or its purpose, so it may be 
invalid because it is contrary to public policy in respect of the coercive method 
of its procurement.* 

What is implied by the term “fiduciary relationship*’ is that one person 
stands in a position of trust in relation to another. It is not however every 
fiduciary relationship which can be deemed sufficient to lead to the inference 
that the person standing in such relation to another is in a position to dominate 
his will. But where a person is employed as a general agent and manager by 
another person who is in embarrassing financial circumstances and has to 
fight out a big litigation and the agent not only looks after the litigation of 
his employer but also has the duty of securing loans for the litigation as well 

1. Illustration (b) to Section 16 j Diala Ram v. Sarghat A.I.R. 1927 Lah. 536 : 102 I.C. 
707. 

2. Hameedw, Abdulla, (F.B.) 4 D.L.R. (Goch.) 222. 

3. Ragkunath v. Sarju, (1923) 3 Pat, 279 ; 51 I.A. 101 : 82 I.C. 817 : A.I.R. 1924 P.G. 
60; Wfl/v. /TureMfl/, (1927) 9 Lah. 470: 109 LG. 729 : A.I.R. 1928 Uh, 22^ ; Gafur 
Midiammad v. Mohammad Sharif, 34 Bom. L.R. 1194 : 36 G.W.N. 994 : 137 LG. 893 : A.I.R. 
1932 P.G. 202 ; Latfjahan v. Mahomed Nabi, (1932) All. LJ. 9 ; 137 LG. 231 : A.I.R. 1932 
An.m;BahoreMahion v. Jfuro Sahu, 160 LG. 1073 : A.I.R. 1936 Pat. 78 ; Santhafipav, 
Sarahiruja, 178 LG. 563 : (1938) 1 M.L.J. 676 : A.I.R. 1938 Mad. 426. 

4. Imdon df Lancashire Inswance Co* Ltd* v. Binoy Krishna^ A.LR. 1945 Cal. 218. 
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as for his employer’s household expenses, it is legitimate to infer that he is in 
a position to dominate his employer’s will, even if the employer is an astute 
person and a man of understanding. Such person is also one who stands in 
a position of active confidence to the employer within the meaning of Sec- 
tion 1 1 1 of the Evidence Act.^ 

When the parties to a transaction do not stand upon an equal footing, the 
law raises in a suitable case a presumption of fraud. In order to bind persons 
who, by their acts or contracts, have divested themselves of the bulk of their 
property, there must be a free and full consent, and in transactions in which 
one of the parties is not a free and voluntary agent and is unable to appre- 
ciate the import of what he does, the main elements which render the act his 
own are wanting. Accordingly, when a person, who from his state of mind, 
age, weakness, or other peculiar circumstances is incapable of exercising a 
free discretion, is induced by another to do that which may tend to injure 
him, that other is not allowed to derive any benefit from his improper con- 
duct. When in addition, one of the two parties stands in a fiduciary relation- 
ship to the other, confidence is naturally reposed by one and the influence 
which grows out of that confidence is possessed by the other. If this confi- 
dence is abused, and the influence is exercised to obtain an advantage at the 
expense of the confiding party the obtaining of property or any benefit 
through the unconscious abuse of influence constitutes fraud of the gravest 
character.^ 

A trustee may buy trust property from a cestui que trusty but if a transac- 
tion of the kind is challenged, in England, in proper time, a Court will examine 
into it, will ascertain the value that was paid by the trustee, and will throw 
upon the trustee the onus of proving that he gave full value, and that all 
information was laid before the cestui que trust when it was sold.® 

The fact that a wife remonstrates with her husband on his extravagance, 
even if she does so in a loud voice does not prove undue influence. So also 
the fact that a man loves his wife and, at her request, gives her some money — 
even substantial sums of money — or fixes an allowance for her or provides her 
with a residence, does not prove that the wife had undue influence upon the 
husband, and that every request — even importunity — docs not amount to 
undue influence.^ 

A guarantee given by A acting on behalf of a company consisting of himself 
and his brother B and his father C, and obtained under an implied threat to 
prosecute B for an illegal forgery, the recipient of the guarantee knowing that 
A only gave the guarantee because he thought that the shock of ^’s prosecu- 
tion would endanger the life of C, was held as obtained by undue influence 
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and voidable. A contract so obtained remains voidable so long as the undue 
influence persists.^ 

The donee was in illicit connection with the donor’s daughter, and in view 
of this connection he had given up residing in his own house and was putting 
up with the donor and his daughter. The daughter and, for the matter of 
that, her paramour, the donee, must be held to have been in a position to 
dominate the donor’s will. The gift of the entire property to the donee by 
the donor ignoring his daughter and daughter’s daughter made the transaction 
unconscionable. These two circumstances conjointly made out the presump- 
tion that the gift deed was brought about under undue influence.* 

The kahuliats executed by the tenants contained a clause to the effect that 
if the whole or any part of the leasehold land was acquired by the Govern- 
ment, any Company, or Railway, the entire compensation money would be 
paid to the lessors and their heirs, and the lessees would get only a propor- 
tionate remission of rent. The tenants did not pay any salami though they 
agreed to pay rent. The payment of compensation money really took the 
place of payment of salami^ and became a consideration for the landlords 
having originally made over possession of the lands to the tenants. Hence 
there was nothing unconscionable in the transaction.* 

A applies to a banker for a loan at a time when there is stringency in the 
money market. The banker declines to make the loan except at an unusually 
high rate of interest. A accepts the loan on these terms. This is a transaction 
in the ordinary course of business, and the contract is not induced by undue 
influence.^ 

A landlord who merely seeks his legal remedy for the ejectment of a tenant 
cannot be said to dominate the will of the tenant or to obtain an unfair advan- 
tage over him within the meaning of Section 16 of the Contract Act to obtain 
an agreement from the tenant to pay enhanced rent.* 

Unconscionable bargains. — Following Dhanipal Das v. Raja Maneshar 
(1906) 33 I.A. 118, 127 P.C. and dissenting from iDjj v. 

MadanLaly (1907) 29 All. 303, it was held in Kesavulu v. Arithulai, (1913) 36 
Mad. 533, by Sir Charles Arnold White, C.J., and Sankaran Nair, J., of the 
Madras High Court, that it was not open to a Court to reduce the rate of 
interest in a promissory note unless the stipulation as to interest was obtained 
by the exercise of undue influence as defined in Section 16 of the Contract 
Act. According to the learned Chief Justice, it was not open to the Court 
on general equitable grounds to interfere with the contract between the parties 
unless it was satisfied that the contract was brought about by the exercise of 
undue influence. Sankaran Nair, J., on the other hand, observed that exces- 
sive interest in itself might not be ground for relief but it might be evidence 

1. JMlutwU Financey Ltd, v. Jfofw- Wetton & Sons, Ltd,y [1937] 2 K.B* 389. 

2. Ram Chander v. Siial Prasad, A.I.R. 1948 Patna 130. 

3. Radha Gobinda v. Dibakar, (F.B.), A.I.R. 1960 Patna 194. 

4. Illuitration (d) to Section 16. 

5. Lakhshmi Chand v. Niadtr Lai, A.I.R. 1961 Ail 295. 
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of the fact that the debtor must have been in a very helpless condition to 
accept the terms imposed by the creditors. In Appa Ran v. Suryanarayana, 10 
Mad. 203, it was observed that the true principle of decision was that a Court 
should not interfere to protect persons who, with their eyes open, chose know- 
ingly to enter into even somewhat extortionate bargains, but that it was only 
when a person had entered into such a bargain in ignorance of the unfair 
nature of the transaction, advantage having been taken of youth, ignorance, 
or credulity that a Court of equity was justified in interfering. For a number 
of relevant decisions see Penalty under Section 74, post. 

IxiSrimati Kamini Soondan v. Kali Prosunno^ (1885) 12 LA. 215, and Rajah 
Mokham Singh v. Rajah Rup Singh, (1893) 20 I. A. 127, the Privy Council, earlier, 
granted equitable relief by cutting down the rate of interest without any 
finding express or implied that the agreement was brought about by undue 
influence. These decisions established that though an agreement is valid so 
far as the Contract Act is concerned, though there is neither fraud nor undue 
influence, it will not be enforced if such as will be relieved against in a Court 
of equity.^ When a bargain is unconscionable the Court as the Court of 
equity may give the necessary relief even though the bargain may be deemed 
a valid contract under the Indian Contract Act.® The Court of Appeal in 
England in Phonographic Equipment {1958) Ltd. v. Muslu, [1961] 1 W.L.R. 1379 
C.A., has rightly observed that the Court is slow to interfere with bargains 
entered into freely and without pressure, and that where the bargain is not 
harsh and unconscionable the Court will allow to stand it. In a large number 
of cases it has been held that the question of unconscionableness of a trans- 
action comes for consideration only when it is determined that the relation- 
ship between the parties is such that one is in a position to dominate the will of 
the other and not otherwise.* Urgent need in itself is not sufficient to render 
the Section applicable.* An urgent need of money on the part of the borro- 
wer does not of itself place the lender in a position to ‘‘dominate his will” 
within the meaning of Section 16.* It will be remembered however that the 
scope of Section 16 is indeed large. 
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An agreement for an excessive amount of remuneration for the services 
of a mukhiar or manager by a poor woman^ or old man® was held as not on* 
forceable. Similar is the case between the managing clerk in an attornay-s 
office and a client.® Incase of an unconscionable bargain, a member of a 
cultural centre was held to have exercised undue influence over another 
member who was the other party to such bargain.* What is unconscionable 
is, again, a matter of construction.® 

The Fifth Indian Law Commission in its Report on the Indian Contract 
Act, 1872, observes.® 

‘‘There arc some cases in which on principles of equity, relief has been 
given against a hard and unconscionable bargain, even though there was no 
question of undue influence involved. We favour the view taken in Kesavulu 
V. Arithulai Atnmal, that unless undue influence is proved, no relief can be 
given on the ground of unconscionableness of a contract.” 

In support of the above observation of the Fifth Indian Law Commis- 
sion it may be said that a contrary view will tend to require that a promise 
and the consideration therefor must be equivalent. It has been accepted as 
a principle that there must be only some sufficient consideration, in the eye of 
law, in order to render an agreement enforceable; and sufficiency in the con- 
text does not mean adequancy. Freedom of contract has been and should 
be left unfettered to a limited extent. It will also be noted that Section 25 
in Explanation 2 expressly lays down that an agreement to which the consent 
of the promisor is freely given will not be void merely because the considera- 
tion is inadequate. The Section also safeguards the interests of the promisf)r 
in that an inadequacy of the consideration may be taken into account by the 
Court in determining the question whether the consent of the promisor was 
freely given. The Court will examine the nature of an unconscionable 
bargain from this angle irrespective of the fact whether the parties stand in a 
fiduciary relation to each other or not. Moreover, so far as loans are con- 
cerned the modern State in its parental responsibility has done away with the 
policy of laissez-faire in the matter of realisation of the maximum amount 
between the creditor and the debtor. The rate of interest emerging as the 
resultant of demand and supply in the money market or in a particular fact- 
situation obtaining between borrower and lender, inter se, is thus no longer 
allowed to have a free play. The Usurious Loans Act, 1918, gives power to 
Courts to deal in certain cases with usurious loans of money or in kind. In 
addition, there are State legislations disallowing any excessive rate of interest 
or any excessive amount in favour of the lender. Any much reference to 
the leading cases on unconscionable rates of interest in transactions of loan 
has become obviously irrelevant. 

1. Pushongv, Mania Halwani, (1868) I B.L.R.A.C. 95. 

2. Ram Kalap v. Bansidhar, 227 I.C. 9 : A.I.R. 1947 Oudh 89. 

3. Harivatabhdas v. Bhai Jivanji, (1902) 26 Bom. 689. 

4. Tt^n V. Sperni, (1952) 2 T.L.R. 516. 

5. Mbo Kumar v. Abdul, (1916-17) 21 C.W.N. 1 12. 

6. Thirteenth Report, page 21, para. 41. 
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It will be submitted that Section 16 as well as Explanation 2 t6 Sec^ 
tion 25, referred to above, furnish a via media between the two extreme views 
as to the jurisdiction of the Court in its interfering with contract freely 
entered into by the parties. 

EngUtth equity and undue influence. — Undue influence is an aspect of 
fraud. In undue influence, as in all equitable fraud, one party stands in such 
a relation towards the other that it behoves him to reach a high standard 
of behaviour or lose the countenance of equity. If the first party falls short 
of this standard, equity will facilitate the revocation by the second party of 
a benefit conferred by him on the first. See Hanbury, Modern Equity^ p. 655. 

There are cases of special confidential relationships in which the presum- 
tion of undue influence clearly arises.^ There are, again, cases in which there 
is no such special relationship. Special circumstances, again, tend to bring 
cases belonging under the first category within the second category.* Certain 
circumstances can give rise to a relationship between two parties which 
makes it the duly of one party to take care of the other, and that includes 
the duty of giving advice. Psychological considerations enter into the 
matter and the nature of tlie circumstance determines the question of pre- 
sumption of undue influence and the onus of proving it. In the first cate- 
gory of cases, the degree of inquisition is as much severe in transactions inter 
vivos as in wills. In the second category of cases, the degree of inquisition 
is less severe in wills than in transactions inter vivos. For the earlier view, and 
cases, see Hanbury^ 655, and note 88. See also Wintle v. Nye^ [1959] 1 W.L.R. 
284, H.L. (E.), (a case of will). See also Barry v. Butlin^ (1838) 2 Moo. P.C.C, 
480, 482: Mews’ Digest, xxi, 845, 

Other relationships.— There is no presumption of undue influence in 
a case where the relationship is one of husband and wife.* In India, how- 
ever, in view of the peculiar social conditions, the presumption may arise 
even in the case of husband and wife. 

Onus to be discharged by donee.— In cases of special confidential 
relationship, giving rise to the presumption of undue influence, to make his 
equitable title complete, the donee has to rebut the presumption that he 
unduly influenced the donor. The donee has to show that the donor had 
independent advice and that the confidential relationship between the 

1. Wright V. Carter, [1903] 1 Gh. 27 (solicitor and client) ; Dermrara Bauxite & Co. v. 
Bubhard, [1923] A.C, 627 (solicitor and client) ; Powell v. Powell^ [1900] 1 Gh, 243 (parent 
and child) ; Bullock v, Lloyds Bard: Ld., [1955] Gh. 317 (father and child) ; Lancashire 
Loans v. Black, [1934] 1 K.B. 380 (parent and child) ; Dent v. Bermett, (1839) 4 My. & Gr, 
269 (physician and patient) ; Hatch v. Hatch, (1804) 9 Ves. 292 (guardian and ward) ; Cobbett 

Brock, (1855) 20 Bcav. 524 (engaged couple); Hugueninv, Baseley, (1807) 14 Ves, 273 
(widow and clergyman and his family) ; Allcard v. Skinner (1887), 36 Gh. D. 145. 

2. Antony V, Weerasekera, [1953] 1 W.L.R, 1007 P.G. 

3. Barron v. Wills, [1899] 2 Gh. 578 ; Bank Afrka v. Cohen, [1909] 2 Gh. 129, 135 ; 
Howes V, Bishop, [1909] 2 K.B. 390; Z^mety, Hymm, [1961] 1 W.L.R. 1442 C.A. (ing^ed 
couple) ; Narayana v. Narasimha, A.I.R. 1965 Ker. 189 (grandfather and grandchild).' 
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parties liad ceased at the time of gift.^ There is the absolute necessity On the 
part of the donee to show that independent advice had been received by the 
donor.® Where the confidential relation had ceased at the time of the gift, 
the necessity of showing the receipt of independent advice by the donor woidd 
not be there on the part of the donee.* Where the confidential relation is still 
subsiting, proof of independent advice is only one of the methods by which the 
presumption can be rebutted/ According to Dr. Hanbury, Modern Equity, 
page 658, in general, in cases of special confidential relationships in which the 
presumption of undue influence clearly arises, the donee can rebut the pre- 
sumption of undue influence by showing either that the relation has ceased, 
or, if it is still subsisting that the donor had independent advice. The advice 
must be independent. It will not be independent where the solicitor giving 
the advice is also acting for the donee and his friends,* or is also acting for 
the money-lender, whose claims a mother is proposing to satisfy with the aid 
of her daughter’s reversionary interest.* Unless, again, the adviser is in 
possession of all the facts, the advice will not be truly advice.’ 

As we have seen above, it is not every fiduciary relation to which the 
presumption of undue influence applies.® To quote Hanbury, pages 658-659, 
there are, however, cases of fiduciary relationship where one party can show 
that the other has used some situation, or set of circumstances, in order to 
induce him to enter into some transaction into which he would not, on his 
own unfettered judgment, have entered. 

In Morleyw, Loughnan, [1893] 1 Ch. 736, Morley’s executors succeeded in 
recovering his fortune from Loughnan on the ground that it had been obtained 
by undue influence under the guise of religion. In Lyon v. Home, (1868) 
L.R. 6 Eq. 655: Mews* Digest, v, 631, a scoundrel had received large sums of 
money from a credulous old lady, by means of pretended supernatural powers. 
In Ttifton V. Sperni, [1952] 2 T.L.R. 516: [1952] 1 W.N. 439 C.A. an engineer 
had, under the cloak of religion, realised a personal gain from a young 
enthusiaslic?[[convert to Islam, over whom he had gained a large moral as- 
cendency. The Court proceeded to examine the evidence at length to see 
whether such a relation had existed between plaintiff and the defendant 
and came to the conclusion that it had, and that this relation had been 
abused by the defendant. The appeal was allowed. 

In In re Coomber. Coomber v. Coomber, (1911) 1 Ch. 723 C.A., it was observed 
that it is not every fiduciary relation between a donor and donee which will 
induce a Court of equity to set aside a gift, but only those special relations 

1. Allcard V. Skintuir (1887) 36 Ch. D. 145, 184, (Lindley, L.J. at p. 184).^ 

2. Rkodesh v. Bate, (1866) L.R. 1 Ch. 252 (^Turner, L.J.) : Mews* Digest, v. 630. 

3. MiUhell v. Homfray, (1881) 8 Q-B.D. 587, 591 {per Lord Sclbourne at p. 591). 

4. /ncAa Xoriah v. Shaik Allie Bw Omar, [1929] A.G. 127 {per Lord Hailtham at p. 135). 
MorUyy, Loughnan, [1893] 1 Ch. 736 (per Wright J. at p. 752.). 

5. Bowel V. Powell, [1900] 1 Ch. 243. 

6. Lanchashire Loans v. Black, [1934] 1 K.B. 380. 

7. Incke Pforiah v. Shaik Adie Bin Omar, [1929] A.C. 127. 

8. In re Coomber, [1911] 1 Ch. 723. 726, 727 {Cozens-Hardy, M.R.). 
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vMch from tibieir nature raise a presumption of undue influence^ It is suffi- 
cient if an independent adviser sees that the donor understands what he is 
doing and intends to do it; he need not advise him to do it or not to do it. 

In In re Coomber^ [191 1] 1 Ch. 723, the mother could not prove any im- 
proper dealing on her son’s part and could not obtain cancellation of the 
assignment. In Williams v. Bayley, (1866) L.R. 1 HX. 200: Mews* Digest, v, 
884, a banker had frightened the mortgagor to execute the mortgage in his 
favour on a warning that he had it in his power to prosecute the mortgagor’s 
son for forgery. The mortgage could be rescinded. The arrangement was 
invalid as it amounted to an agreement to sa title a prosecution. 

In Bullock V. Llloyds Bank Ld,, [1955] 1 Ch. 317, it was observed that the 
doctrine of undue influence is not confined to those cases in which the influ* 
ence is exerted to secure a benefit for the person exerting it, but extends also 
to cases in which a person of imperfect judgment is placed or places himself 
under the direction of one possessing greater experience and also such force 
as that which is inherent in such a relation, for example, as that between a 
father and his own child. 

Bargains with expectant heirs.— An expectant heir is one who has an 
assured reversionary interest in a family property or even]any reasonable hope 
of a testamentary benefit from it.^ The burden of proof in cases where 
reversionary property has been sold at an under-value, and also under cir- 
cumstances that show that one party has taken advantage of his own know- 
ledge and the other party’s ignorance® falls on the stronger party.® In the 
case of a post-obit bond, a heavy onus lies on the creditor to show that the 
agreement contained in such a bond is fair, just and reasonable. On bis failure 
to prove a fair deal, he will get only his principal and reasonable interest 
thereon. The co-operation of the relative on whose death the expectancy 
depends may help the money-lender,^ A catching bargain, like any other 
contract procured by fraud, is merely voidable. The expectant heir, after 
he has entered into his inheritance, by his subsequent acts, may be deemed 
to have confirmed the transaction.® 

In Fry v. Lane. In re Fry Whittet v. Bush^ (1889) 40 Ch. D. 312, it was 
observed that where a purchase is made from a poor and ignorant man at a 
considerable under-value, the vendor having no independent advice, a Court 
of equity will set aside the transaction. This will be done even in the case 
of property in possession and a fortiori if the interest be reversionary. The 
circumstances of poverty and ignorance of the vendor, and absence of inde- 


1. Beynonv. Cooky (1875) L.R. 10 Ch. 389, 391 : Jewel, M.R., at p. 391) Mews’ 

Digest, ix, 1198. 

2. Earl of Aylesford v. Morris^ (1873) L.R. 8 Ch. 484 {per Lord Selborne L.C. at pp. 490, 
491). 

3. Fryv. Lane, (1888) 40 Ch. D, 312 (Kay, J.). Earl of Chesterfield y. Janssen^ (\m) 
2 Ves. Sen. 125 : Mews’ Digest, i, 416. 

4. O^Rorh V. Bolingfiroke, (1877) 2 App. Cas. 814 ; Saoery vrKing, *[(1856) 5 H.L, Cas. 

627. Earl of Ayletford v. Morris^ (1873) L.R. 8 Ch. 484. ^ 

5. Earl of Chesterfield v, Janssen, (1751) 2 Ves. Sen. 125: Mews* IHgest, i, 416. 
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pendent advice, throw upon the purchaser, when the transaction is 
ched, the onus of proving that the purchase was fair, just and reasonable. 

Poaitieii of money-lenders. — As to England, see the Moneylend*^ 
Act, 1927, and other Acts, See also Samuel v. Kewhold, [1906] A,C. 461; 
J^adarajanv. Walauwa. [1950] A.C. 481; and Lylev. Pearson, [1941] 2 K.B. 391. 

Position of bona fide purchaser. — The Court will not rectify against 
a bona fide purchaser. The right to rescind or rectify against a third per- 
son depends entirely on whether the third person gave value, and had no 
notice of the circumstances giving rise to the equitable right ^ 

An equitable interest is given priority over a mere equity. Thus an 
equitable mortgage was given priority over an equity to rectify a lease.* 

ESbct of laches. — Laches and acquiescence on the part of the donor 
disentitle him to the right to impeach a transaction on the ground of undue 
influence. In Allcard v. Skinner, (1887) 36 Gh. D. 145 C.A., the plaintiff did 
not bring her action promptly. She lost her right by reason of her unex- 
plained delay. The equity raised in her favour by the undue influence had 
lost its force, and the vested rights were not disturbed because of fear of 
inequity. In the said case the Court of Appeal {dissentiente Cotton, L.J.) 
affirmed the decision of Kekewich, J., and held that under the circumstances 
the plaintiff’s claim was barred by her laches and acquiescence since she left 
the sisterhood. 


17 . “Fraud” means and includes any of the following acts 
«r. j 1 = , committed by a party to a contract, or with his 

“Fraud" defined. ^ • 

connivance or by his agent with intent to 
deceive another party thereto or his agent, or to induce him to 
enter into the contract : — 

(1) the suggestion, as a fact, of that which is not true by one 


who does not believe it to be true. 

(2) the active concealment of a fact by one having knowledge 
or belief of the fact; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to 
be fraudulent. 

Explanation . — Mere silence as to facts likely to affect the will- 
ingness of a person to enter into a contract is not fraud, unless 


1. BM V. Cutuittll, (1750) Amb. 101 : Mew«’ Digest, ix, 876 ; Baheockv. Lawson, (1879) 4 
Ct.B.D. 394 ; Bainbrigge v. Browne, (1881) 44 L.T. 705 : Mevw’ Digest, ix, 1108 ; De Witte v. 
Addison, (1899) 80 L.T. 207 C.A. ; Mews* Digest, ix, 1101 ; Samuel v. JVstoioM, [1906] A.C. 
461 H.L. (E). 

2. Garrard V. Prankel, (1862) 30 Beav. 445 : Mews’ Digest, xi, 1087 ; xui, 1389 ; PldUips 
V. Pmips, (1861) 4 De G. F. & J. 208 : Mews’ Digest, xx, 1318. 
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the circumstances of the case are such that, regard being had to 
them, it is the duty of the person keeping silence to speak, or 
unless his silence is, in itself, equivalent to speech. 

Illustrations 

(a) A sells by auction, to a horse which A knows to be unsound. A says nothing to 
B about the horse’s unsoundness. This is not fraud in A. 

(b) B is ^’s daughter and has just come of age. Here the relation between the parties 
would make it i4's duty to tell B if the horse is unsound. 

{c) B says to A — ‘‘If you do not deny it, I shall assume that the horse is sound,” A 
says nothing. Here, i4’s silence is equivalent to speech. 

(d) A and By being traders, enter upon a contract. A has private in formation of a 
change in prices which would affect B\ willingness to proceed with the contract. A is not 
bound to inform B. 

Fraud. — Fraud is an act committed by a party to a contract with the 
intent to deceive the other party or with the intent to fraudulently induce 
such party to enter into a contract. For the purposes of Section 1 7 of the 
Contract Act, in order to constitute a fraud the fraudulent act may be com- 
mitted by a party in person or with his connivance by some other person 
or by his agent. The other party may be personally deceived or fraudulently 
induced to enter into a contract. It will ako be a fraud if the agent of such 
party is deceived or fradulently induced totter into a contract. 

Fraud may be described as an infrAion of the rules of fair de aling.^ 
,, Fraud is something dishonest and morally wrong as distinguished from 
‘illegality’ or ‘illegal’*. For the action at the law intention and representa- 
tion are material. In equity an act or its consequences to the person 
aggrieved may bo of greater importance than the intention of the defendant 
or any representation made to the plaintiff, and the same may be said of acts 
which have been stigmatized as fraudulent by statute. 

> ‘Fraud’ qr ^ooHnsion’ is secret in itjLO^igin and inception, and the means 
adopted for fraudulent design cannot be proved^ to t hyrery^ Tf It can only 
be inferred from the circumstances placed before the Court. It has to be 
borne in mind however that the inference of fraud or collusion is to be drawn 
only from positive materials on record and it cannot be based merely on spe- 
culation and surmises,® Each circumstance by itself may not mean much 
but taking all of them together, they may reveal a fraudulent or dishonest 
plan.* 

In order to plead fraud effectively the particulars of fraud must be given 
by the party, and in the absence of such particulars, there cannot be any 


1. Wharton : Ijiw Lexicon, I4th cd., 1953, 434. 

2. Stroud : Judicial Dictionary, 3d. cdn., vol. 2, 1952, 1158; Ex parte Watson, 21 Q.B.D* 
301 ; Boyse v. RossSorougk, 6 H.L, Ga. 48 ; Re Patrick & Lyon, Ltd., [1933] Ch. 786 ; Re 
Brighton CoaUminers, Ltd., (In Liquidation), [1944] N.Z.L.R. 275 ; Pertab Chunder v. Mokendra 
naih, (1890) 17 Gal. 291 P.C. 

3. Passarilal v. Chuttanbai, A.I.R. 1958 M.P. 417; Arahinda\r. Chandra, A.I.R. 1954 
Assam 94. 

4. Thangachi v. Ahmed Hussain, A.I.R. 1957 Mad. 194. i 
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proper averment of fraud. Even so, the fraud which is dieged must be such 
ad enters into the transaction itself and enables the party to avoid the tran- 
saction. It must be fraud within the meaning of the terms as used in Sec* 
tion 17 (3) of the Contract Act.^ 

Where one party induces another to contract on the faith of representa- 
tions made to him any one of which is untrue, the whole contract is, in a 
Court of equity, considered as having been obtained fraudulently,* The presence 
of the conditions for the application of Section 45 of the Insurance Act, 1938, 
attracts the operation of Section 1 7 of the Contract Act.* 

Means and includes. — When a statute says that a word or phrase shall 
mean-— not only that it shall include certain things or acts, the definition is a 
hard-and-fast definition, and no other meaning can be assigned to the expres- 
sion than is pul down in the definition.^ 

The expression ‘includes’ generally purports to be enumerative and not 
exhaustive. It seeks to add to the objects already covered by express defini- 
tions or otherwise. ‘Shall include’ is a phrase of extension, and not of res- 
trictive definition; it is not equivalent to ‘shall man’. 

‘Include* is very generally used in interpretation clauses in order to 
enlarge the meaning of words or ^irases occurring in the body of the statute; 
and when it is so used, these wdfts or phrases must be construed as compre- 
hending, not only such things as Bey signify according to their natural import 
but also those things which the imerpretation clause declares that they shall 
include. But ‘include’ is susceptible of another construction which may be- 
come imperative if the context of the Act is sufficient to show that it was not 
merely employed for the purpose of adding to the natural significance of the 
words or expressions defined. It may be equivalent to ‘mean and include* and 
in that case it may afford an exhaustive explanation of the meaning which, 
for the purposes of the Act, must invariably be attached to those words or 
expressions.® 

‘Include* in some Acts, the English Wills Act, 1837, (7 Wil. 4 and 1 Viet, 
c. 26), for example, is equivalent in meaning to ‘comprise’®. In In re the Will 
ofjeannie Mcfie^’^ the phrase ‘means and includes’ was held to imply that a 
definition was exhaustive. 

In spite of the accepted connotation of the phrase ‘means and includes’, 
the very use of indeterminate expressions in all the five categories in Section 
17 for the determination of fraud makes the import of the definition of fraud 
indeed very wide for the purposes of the Contract Act. 

1. Narsingdas v. Radhakisan, A.I.R, 1952 Bom, 425. 

2. Pertab Cktmder v. Mohendranath, (1890) 17 Cal. 291 P.C, 

3. Mithoolal V. L, /. C., A.I.R. 1962 S.C. 814. 

4. Per Esher, M.R,, Gough v. Gough, [1891] 2 Q.B. 665 ; Bristol Trams Co, v. Bristol, 59 
Q,.B. 449 ; Stroud : Judicial Dictionary, vol, 2, 1952, 1415, 1 416, and vol. 3, 1953, 1765 ; 

Darbari Lai v. Dharam Wati„ (F.B,), A.I.R. 1957 All 541. 

5. Per Lord Watson, Dilworth v. Commissioner of Stamps, [1899] A.C. 105, 106. 

6. Sections 24 and 27, 7 Wil. 4 and 1 Viet. c. 26. See also Sections 25 and 2^, ibid, 

7. (1944) St. R.O. 130. 
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Hie equitelile doctrine of conetractive fraud* — Equity goes further 
than the law. A Court of law regarding itself as a Court of conscience con- 
siders a particular conduct in given circumstances as tinged with constructive 
fraud even though there has been no moral turpitude or any evil design on the 
part of the party responsible for the impugned conduct.^ A conduct thus 
may be regarded as fraudulent even though not based on any moral fraud 
in the ordinary sense. It is regarded as fraudulent because it involves a breach 
of the sort of obligation which is supposed to obtain between the parties con- 
cerned.* Whenever two persons stand in such a relation that, while it conti- 
nues, confidence is necessarily reposed by one, and the influence which natu« 
rally grows out of that confidence is possessed by the other, and this confi- 
dence is abused, or the influence is exerted to obtain an advantage at the 
expense of the confiding party, the person so availing himself of his position 
will not be permitted to retain the advantage, although the transaction could 
not have been impeached if no such confidential relation had existed.* The 
existence of a confidential or fiduciary relation as obtaining between parent 
and child, guardian and ward, solicitor and client, doctor and patient, reli- 
gious superior and inferior, trustee and beneficiary, or principal and agent, 
places on the party benefiting from an unconscionable bargain a burden of 
proving that the contract was advantageous tO the confiding party and that 
no material fact was cancealed from him,^ ijiWhenever a party has reposed 
confidence in the other, such confidence cannot be misused by the latter. 
There arr* also cases of contract where by the very nature of the case only 
one of the parties is in a position to know the the material facts and in such 
case the law requires him to disclose to the other party all the material facts. A 
contract of insurance has been, for example, taken as a contract requiring 
abundant good faith {uberrima fides), and when an assured* fails to make a full 
and fair disclosure of all the material facts for the purpose of the contract of 
insurance the insurer will be entitled to avoid the contract.* Where the contract is 
uberrimae Jidei a fact may be, for the purpose of it., disclosure, material in the 
context of the contract in question even though it could not have been 
so appreciated by the party in possession of its knowledge,’ It his duty to 
disclose what he knows.® Every fact or circumstance is material which 
would influence the judgment of a prudent insurer in fixing the premium or 
determining whether he will lake the risk. It is not material whether 


1. Lancashire Loans, Ltd,, v. Black, [1934] 1 K.B. 380, 402. 

2. Nocion V. Ashburton, [1914] A.C. 932, 954. 

3. Tate v. Williamson, (1866), 2 Ch. App. 55, 61. 

4. Moo<(y V. Cox & Hatt, [1917] 2 Gh. 71, 88 ; for illustrative cases see Fiduciary relations, 
^dcr Section 16, supra, 

3. The expression '^assured*’ in the context of an insurance is pronounced ass~your*ed in 
^^ngltsh Courts. 

6. CWv.aoMm, (1766) 3 Burr. 1905, 1909. 

7. London Assurance v. Mansel, (1879), 11 Gh. D. 363. 

Joel V. Law Union & Crown Insurance Co,, [1908] 2 K.B* 863, 884. 
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any loss has actually resulted from the undisclosed circumst^ce.^ 

In all cases of insurance, whether on ships, houses or lives, the underwritet 
should be informed of any material circumstance within the knowledge of 
the assured ; and the proper question is, whether any particular circumstanoe 
was in fact material, and not whether the party believed it to be so. The 
contrary doctrine would lead to frequent suppression of information, and it 
often be extremely difficult to show that the party neglecting to give the 
information thought it material. But if it be held, as the law is, that all 
material facts must be disclosed, it will be the interest of the assured to make 
a full and fair disclosure of all the information within his reach.® The assured 
thus must disclose to the insurer, before the contract is concluded, every 
material circumstance which is known to the assured, and the assured is deemed 
to know every circumstance which, in the ordinary course of business, ought 
to be known by him. If the assured fails to make such disclosure, the insurer 
may avoid the contract. When however it is not possible for a party to know 
a fact the law does not impose on him any duty to disclose the said fact. This 
last comrnonsense principle of law is however unfortunately sought to be 
avoided by the insurers by their inserting a term in the contract of insurance 
to the effect that the policies issued by them will be invalid unless each of the 
declarations made by the assured has been correctly, and not merely truth- 
fully, made though the insureriare well aware that it is impossible for any- 
one to arrive at anything more certain than an opinion about it.® Thus the 
accuracy of the information given by the assured, rather than the bona Hdes 
in his giving it, forms a condition of the validity of the policy issued. The 
Court also in practice requires the insurer to sufficiently prove the inaccuracy 
of the information provided in order to enable himself to avoid the contract.* 
In India, too, the well-settled law in the field of insurance is that contracts 
of insurance including the contracts of life assurance are contracts uberrimae 
Mei and every fact of materiality must be disclosed ; otherwise there is good 
ground for rescission. And this duty to disclose continues up to the conclu- 
sion of the contract and covers any material alteration in the character of the 
risk which may take place between proposal and acceptance. Non-disclosure 
of material facts even in the absence of misrepresentation or fraud may 
make the contract voidable at the instance of the party to whom uberrima fides 
are due. In a contract of life assurance any fact which tends to suggest that 


1. Seaman v. Fonereau, (1743), 2 Stra. 1183 ; Bufe v. Turnery (1815), 6 Taunt. 338 ; Kirby 
V. Smithy (1818), 1 B. & Aid. 672 ; The Teazery Offor v. Gray, (1853), 5 L.T. 774 ; v. 
Commercial Union Assurance Co., (1865), 12 L.T. 399 ; Harrower v. Hutchisony (1870), L.R* 5 
Q^.B. 584 ; Seaton v. Heathy [1899] 1 Q..B. 782 ; Wembley Urban D. C. v. Poor Law & ImoT^ 
Government Officers* Mutual Guarantee Association^ Ltd, y (1901), 65 J.P. 330 ; HooJ v. West End 
Motor Car Packing Co., [1917] 2 K.B. 38 : Locker & Woolf, Ltd. v. Western Australian Insurance 
Co, Ltd., [1936] 1 K.B. 408. 

2. Lindenau v. Desdorough (1828), 8 B. and C. 586, 592. 

3. Joel V. Law Union Crown Insurance Company., [1908] 2 K.B. 863, 885. 

4. Bond Air Services, Ltd, v. //i//, [1955] 2* Q.B, 417 ; [1955] 2 All E.R. 476;^'' 
National Motor and Accident Insurance Union, Ltd,, [1955] 1 All E.R. 600. 
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the life insured is likely to fall short of the average duration is a material fact. 
Illness or material change in health has thus been distinguished from an 
ordinary simple disorder. A disorder is not taken as one tending to shorten 
life even where the assured dies from it. It is always a question of fact 
whether any particular physical nervous disorder amounts to an illness or is 
a mere disorder,^ 

If any of the statements in the proposal form or the declaration form 
accompanying the proposal form made by the assured and which have been 
made the basis of the contract are found to be untrue, the contract of 
insurance would be void and unenforceable in law, irrespective of the question 
whether the statement concerned is of a material nature or not.® It will be 
a question of fact in each case whether, if the matters concealed or mis- 
represented had been truly disclosed, they would on a fair consideration of 
the evidence have influenced a reasonable insurer to decline the risk or to 
have stipulated for a higher premium.® 

When there was a fraudulent suppression of material facts on the part of 
the insured which vitiated the contract of insurance, Section 45 of the 
Insurance Act, 1938, could not help the plaintiff, the widow of the insured.* 

Where there is evidence that during the relevant period there was a steady 
rise in the price of motor cars, a person who insures a car would be justified 
and particularly so if he had made an advantageous bargain when he him- 
self made the purchase, to give as his estimated value of the car a sum in 
excess of what he himself had paid for its purchase. If he did that, it can- 
not be said that he was either making a false or incorrect statement. 

Where the parties have agreed that the truth of the statements in the 
proposal shall be foundational to the enforceability of the contract of 
insurance, the argument that what avoids the contract is only a material 
inaccuracy which would influence the insurer in determining whether or not 
to accept the risk or in fixing the amount of the premium would be un-^ 
available.® See also Contracts uberrimae Jidei, below, at page 365, See also 
Section 30, post, 

A person cannot be bound in law by Ixis signature to a document which 
lie does not understand. Thus a mere signature of an insured person who 
does not understand English, on the proposal forms with a binding declara- 
tion in English that if any untrue averments be therein contained all moneys 
which should be paid up on account of the said assurance would be forfeited 
and the assurance itself would be absolutely null and void is not enough to 

1. Ratan Lai v. Metropolitan Insurance Co. A.LR. 1959 Pat. 413. 

2. Balkriskna v. New Indian Assurance Co. A.l.R. 1959 Patna 102. 

3. Seethamma v. Bombay Life Assurance Co, Ltd,, A.l.R. 1954 Mys. : Mutual Life 
Insurance Co. v. Ontario Metal Products Co , [1925] A.C. 344 ; Dawsons Bank Ltd, v. Vulcan 
Insurance Co. Ltd., 13 Rang. 63 : A.l.R. 1935 P.C. 1. 

4. Seethamma V. Bombay Life Assurance Co,, Ltd,, A.l.R. 1964 Mysore 134 \ Skivkumar v. 

J^orth British & Mercantile Insurance Co,, 166 I.G. 16 : A.l.R. 1936 Sind 222 ; Gordon v. Street^ 
[1899] 2 641. 

5. Srinivasa v. Premier L\fe etc., Co, A.l.R. 1958 Mys. 53. ; 
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prove hk knowledge of what he was signing and to bind him literally and 
irrevocably to such a contract. The liability of the Company under the 
contract should be determined on the facts of the case and not on a mere 
**yes” or “no” recorded in the proposal and declaration forms signed by an 
assured person and written by someone else.* See pages 365, 366, below. 

In the case of a contract to take shares in companies the promoters arc 
required to show abundant good faith and candour in the preliminaries to 
an issue of shares,* 

In case of family arrangements, too, equity requires that there should be 
a full and fair disclosure of all the material facts known to either of the 
parties ; and such disclosure is insisted on irrespective of any inquiry that 
may or may not have been made.* 

Fraudulent suggestion. — When a person suggests something, as a fact, 
which is not true and which the person suggesting does not also believe to be 
true, it is an act of fraud. As to fraudulent misrepresentation, sec under 
Section 18, infra. 

Section 17 read with Section 19 permits a contract to be avoided when based 
on representations made by one of the parties or his agent when these are 
knowq to be false by the person making them, and the illustrations indicate 
that the principle is meant to extend to contracts which include an element 
of transfer such as sales or mortgages.^ 

An allegation that the defendant made to the plaintiff representations on 
which he intended the plaintiff to act, which representations were untrue 
and were known to the defendant to be untrue, is sufficient.* 

The rule of caveat emptor is applicable to sales of immovable property when 
the vendor has acted bona fide and has not been guilty of fraud or misre- 
presentation and has given no covenant for title in the sale deed. Only where 
the representation as to title made by the vendor has been made recklessly or 
with gross negligence he could not escape the charge of fraudulent misrepre- 
sentation and the vendee would be entitled to claim consequentaial remedy 
by way of damages.* 

Active concealment of fact. — When a party having knowledge’ or belief 
of a fact actively conceals it he docs a fraudulent act. A sells by auction to 
B a horse which A knows to be unsound. A says nothing to B about the 
horse’s unsoundness. A does not actively conceal a fact which he knows or 
believes to be a fact. There is no fraud on the part of A. If B said to A- 
‘'If you do not deny it, I shall assume that the horse is sound,” and A said 
nothing, his silence would be equivalent to speech, that is, active conccal- 

1. KuUa Amthal v. Oriental Govt. Securitj> Life Assurance Co, Ltd., A.I.R, 1954 Mad. 636. 

2. Central Rly. Co. of Venezuela v. Kisch (1867), L.R. 2 H.L. 99, 113. 

3. Gordon V. Gordon (1821), 3 Swan. 400; Grettnwood v. Greenwood (1863), 2 DcGJ 
&, Sm. 28* 

4. Elizabeth Baines v. Ram Sahai, A.I.R. 1940 Lah. 503. 

5. Davy v. Garrett, 7 Ch. D. 489. 

6. Abdulla v. Krishnanf A.I.R. 1958 Kerala 322. 

7. Be^pu Ramther v. State qf Kerala, A.I.R. 1964 Ker. 109. 
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ment of a fact. A and fxdng traders, enter upon a contract. A has private 
information of a change in prices which if known to B would affect his 
willingness to proceed with the contract. A is not bound in law to inform 
5. His concealment of the fact of change in prices is not a case of active 
concealment of fact. In case of fiduciary relationship, however, the law 
would impose some equitable burden on the party in whom trust or confi- 
dence is reposed. In the case of the sale of the horse, if B were daughter, 
for example, and she at the time of the purchase had just come of age, the 
very relation between the parties would make it duty to tell if the 
horse was unsound* In view of the circumstances of the case, silence 
would be tantamount to active concealment of the fact of unsoundness of the 
horse. An active concealment will not protect a vendor even when it has 
been stipulated that the vendor will not be liable for defective title.^ 

The Explanation to Section 17 makes it clear that mere silence as to facts 
likely to affect the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case arc such that, regard being had to 
them, it is the duty of the person keeping silence to speak, or unless his 
silence is, in itself, equivalent to speech. As to the various aspects of misre- 
presentation see under Section 18, infra. 

The Exception to Section 19, again, makes it clear that where consent to 
a contract has been obtained by misrepresentation or silence, even though 
such silence is fraudulent within the meaning of Section 1 7, the contract will 
not be voidable at the instance of the party defrauded if such party had had 
the means of discovering the truth with ordinary diligence. 

Promise not intended to be performed. — Where a promior makes a 
promise but docs not intend to perform it, it will be an act of fraud in the 
eye of the law, and any contract of which such promise is a part is voidable 
at the option of the party defrauded. When a promise has been made by a 
person without any intention on his pari of performing it and by such promise 
he has induced another to enter into a contract the contract will be voidable 
at the option of the other party under Section 19 on the ground of fraud. 

Where the petitioner and the respondent went through a ceremony of 
marriage without any intention on the part of the husband respondent to 
regard it as a real marriage, the consent of the petitioner was held as obtain- 
ed by fraud and the marriage, consequently, a mere pretence and therefore 
null and aoid.* In case of misrepresentation amounting to fraud the marriage 
will be set aside when induced by such misrepresent alion.^ 

Any deceiving act. — When a person by an act fitted to deceive anothet 
has induced the latter to enter into a contract with him the contract is vitia- 
ted with fraud and can be avoided under Section 19 at the option of the per- 
son defrauded. 

1. Akhtar Johan V. Hazari Lai, (1927) 25 All. L.J. 708: 103 I.C. 310:A.I.R. 1927 
All. 693. 

2. Shireen v. John, A.LR. 1952 Punjab 277. 

3. Bitnla Bai v. Shankorlal, A.I.R. 1959 M«P. 8. 
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Earlier* we have seen that though the expression “means and includes*’ in 
Section 17, seeks to make the definition of ‘fraud* exhaustive, the use ofiin- 
determinate expressions like “any other act fitted to deceive** in the Section 
practically renders the scope of the Section very very wide. When an Act 
in a Section seeks to give statutory recognition to some equitable principle, it 
is not inadvisable to make use of indeterminate expressions. 

Section 216 imposes something in the nature of a penalty upon an agent 
who acts improperly by converting himself into a principal without making 
due disclosure and the operation of the Section does not necessarily depend in 
any way upon the principal having suflered in any manner. This is so 
because an agent holds a fiduciary position and acting in that capacity, he 
makes a profit without disclosing his interesis to those persons towards whom 
he stands in such a position. He must, therofori', account to them for the profit 
which he makes. ^ 

An act or omission declared by law to be fraudulent. — When by 
some statutory provision an act or omission has been declared as fraudulent 
and a person by such act or omission has induced another to (niliT into a con- 
tract with him, the contract is vitiated with fraud, and uiidt r Section 19 it 
is voidable at the option of the* person defrauded. 

Section 55 of the Transfer of Property Act, imposes some duties on 

the vendor and the purchaser of a property. Any omission of the statutory 
duties thus imposed will be tantamount to fraud, and a contract entered into 
on the basis of an act or omission specially declar(^d to be fraudulent by the 
Transfer of Property Act will be, consequently, voidable at the option of the 
party defrauded. An active concealment will not save tln^ vendor or pur- 
chaser from the liabilities in spite of a stipulation to the contrary.^ 

A man may give in India by will properly or its income to a donee with a 
condition that the donee’s interest will cease on bankruptcy and the property 
will in that event go to another; if insolvency supervenes, the property will 
not vest in the Official Receiver. If there is no gift over on the cesser of the 
donee’s interest, the property will revert to the donee and will vest in the 
Official Receiver on the donee’s insolvency. But a person cannot enter into 
any arrangement or agreement by which his own title will cease in the event 
of bankruptcy, for it would then be a fraud perpetrated on the insolvency 
law,® 

English equity and fraud. — Fraud postulates the influence on one party 
of some action or word on the part of the other. The outcome of fraud is 
to cause mistake. Honesty in the stricter sense is, by English law, a duty of 

1. Girihala v. Ushanghti, A.I.R. 1955 Asjsam 177. 

2. Akhtarjahan v. Hazari Lai, (1927) 25 AU. L.J. 708 : 103 I.C. 3l0 : A.I.R. 1927 All. 
693. For fraudulent transfers under Transfer of Property Act, sec Section 53, ibid, ; sec also 
Sections 54 and 56 respectively of the Provincial Insolvency Act, 1 920, and the Presidency 
Towns Insolvency Act, 1909. 

3. MuktilOil V. Trustees of Provident Fund, A.I.R. 1956 S.C. 336; Wilson Greenwood, 
(1918) 36 E.R. 469. 
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universal obligation. This obligation exists independently of contract or of 
special obligation.^ 

An action in tort will not lie against a man for a statement made by him 
unless he has either deliberately spoken what he knows to be untrue, or has 
spoken recklessly, without caring whether his statements were true or false.^ 

In Derry v. Peek (1889), 14 A.C. 337 H.L.(E.), it was observed that in an 
action of deceit the plaintiff must prove actual fraud. Fraud is proved when 
it is shewn that false representation has been made knowingly, or without 
belief in its truth, or recklessly, without caring whether it be true or false. 
A false statement made through carelessness and without reasonable ground 
for believing it to be true, may be evidence of fraud but does not necessarily 
amount to fraud. Such a statement, if made in the honest belief that it is 
true, is not fraudulent and does not render the person making it liable to an 
action of deceit. 

In Candler V. Crane Christmas & Co,, [1951] 2 K.B. 164 C.A. : [1951J 1 All 
E.R. 426 C.A. it was held (Denning, L. J. disseniiente) that in the absence of 
contractual or fiduciary relationship between the parlies, the defendants, a 
firm of accountants and auditors, owed no duty to the plaintiff to exercise 
care in preparing the accounts and giving their certificate, and the plaintiff, 
therefore, could not maintain against them an action for ncgligcuice. 

No damages can be obtained for an innocent misrepresentation. In Collen 
V. Wright, 8 E. & B. 647 : Mews’ Digest, ix, 1274; xvi, 297, 304 : 27 L.J., Q. 
B. 215, it was held that in the instant case the third parly might, in an action 
against the agent on the implied warranty of authority, recover as damages his 
costs of the chancery suit. 

The case of Oscar Chess, Ltd. v. Williams, [1957] 1 W.L.R. 370: [1957] 1 
All E.R. 325 C.A., contains a full discussion of the question whether a repre- 
sentation is to be regarded as a warranty or not. It was a case only of an 
innocent misrepresentation which gave no right to damages. If the purcha- 
ser had acted promptly, he might have set the contract aside on the ground 
of mistake (at pages 327 and 330 per Denning, L.J.). If the representation 
had been fraudulent, it would have been actionable. 

In Curtis v. Chemical Cleaning & Dyeing Co., Ltd., [1951] 1 All E.R. 631, at 
pages 634, et seq., Denning, L. J. observed that any behaviour by words or con- 
duct is sufficient to be a misrepresentation if it is such as to mislead the other 
party about the existence or extent of the exemption (in the instant case). 
H it conveys a false impression, that is enough. If the false impression is 
created knowingly, it is a fraudulent misrepresentation; if it is created unwit- 
tingly, it is an innocent misrepresentation. But either is sufficient to disen- 
title the creator of it to the benefit of the exemption. A representation might 
be literally true but practically false, not because of whRt it says, but because 
of what it leaves unsaid. In short, because of what it implies. When one 

1. Per Viscount Haldane, L.C., in Nocton v. Lord Ashburton, [1914] A.G. 932,934 H.L,(E.'‘ 
for extension of fraud to real right. 

2. Dmy v. Peek (1889), 14 App. Cas. 337. i 
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party pats forward a printed form for signature, failure by him to draw 
attention to the existence or extent of the exemption clause may in some 
circumstances convey the impression that there is no exemption at all, or at 
any rate, not so wide an exemption as that which is in fact contained in the 
document. 

Fraud rendered a contract voidable at common law. That is to say, where 
a party had been induced to enter into the contract by a fraudulent represen* 
ration of the other party, the first party could repudiate the contract. Where 
the representation fell short of fraud, the first party could not repudiate the 
contract unless he could show that the representation was not only material, 
but fundamental.^ 

Where a representation though not actually incorporated in the contract, 
was nevertheless so vital to it that a party would not have entered into the 
contract at all had he known the representation was inaccurate, the represen- 
tation would be then regarded as a condition. Its breach would render the 
contract in question voidable in favour of the party who relied on its 
accuracy.® 

Where the representation amounted to an independent promise, but colla- 
teral to the main contract, then it would be regarded as a warranty, and the 
breach of it would entitle the party who relied on it, not to repudiate the 
whole contract, but to sue for damages.® 

In Wallis^ Son & Wells v. Pratt & Haynes ^ [191 IJ A.C. 394 H.L.(E.), the 
appellants were entitled to the remedies applicable to a breach of warranty 
and to recover from the respondents the damages which the appellants had 
been obliged to pay to the other parties (a case of resale by purchaser). 

In Andrews Brothers^ Ld,y v. Singer & Co,^ [1934] 1 K.B. 17 G.A., it was 
observed that the term “new Singer car” was an express and not an implied 
term of the contract; and hence there was breach of contract for its non- 
delivery. 

In UEstrange v. F, Graucob, Ltd.y [1934] 2 K.B. 394, as the buyer had signed 
the written contract, and had not been induced to do so by any misrepresen- 
tation, she was bound by the term of the contract and it was wholly imma- 
terial that she had not read it and did not know its contents. In Curtis 
v. Chemical Cleaning & Dyeing Co,, Ltd,, [1951] 1 K.B. 805: [1951] 1 All E.R. 
631, it was held that since the plaintiff had been induced to sign the document 
by an innocent misrepresentation as to the extent of the exception clause, the 
exception never became part of the contract between the parties, and, there- 
fore, the defendants were liable to the plaintiff. 

As to the distinction between fraud and deceit, if any, see Hanbury, op, cii.t 
pages 643-646. * 

1. Kennedjf v, Panama, New Zealand & Australian Royal Mail Co, (1867) L.R. 2 Q.B. 580 
{per Blackburn, J.) ; Mews* Digest, iv, 137 ; ix, 1208, 1215, 

2. Bannerman v. White (1861) 10 G.B.N.S. 844; Mews* Digest, xvii, 296; Akerkielm v. De 
Mare [1959] A.C. 789 P.G. {per Lord Jenkins at page 805), 

3. Russell V. Nuolopulo (1860) 8 G.B.N.S. 362 ; Mews’ Digest, xvii, 304. 
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The difierence between innocent and fraudulent misrepresentation is not vital 
in equity. If however the misrepresentation is innocent, equity will not order 
cancellation of a contract unless the parties can be restored to their previous 
position* The cancellation of an executed lease was refused.^ Where the 
misrepresentation was wilful, relief would be granted even though the parlies 
had changed their position.^ 

Rectification. — Rectification is never asked for in cases of pure fraud. 
It can be asked for in cases where fraud had led to mistake. 

Where the agent misleads the purchaser by making untrue though unau- 
thorised statements about the property, the vendor cannot compel specific 
performance.* 

Misdescription in contracts of sale. — Cancellation will not be granted 
on account of a statement of opinion. In Johnson v. Smart (1860), 2 Giff. 151 : 
Mews’ Digest, xi, 960; xx, 1069, there was no misstatement of fact, and the 
adjectives describing the property related only to matters of opinion. The 
purchaser was ordered to complete the contract. 

In Scott V. Hanson (1826), 1 Sim. 13: (1829) 1 Russ. & My. 128: Mews’ 
Digest, XX, 1065, there had been no material misrepresentation. The words 
of the auctioneer were taken as nothing more than the loose opinion of his. 
la Bissei v. Wilkinson^ [1927] A.C. 177, the purchaser’s claim to rescind was 
not allowed because the vendor’s words came within the category of state- 
ment of an opinion which he honestly held and not of misstatement of fact. 

In Smith v. Land & House Property Corporation (1884), 28 Ch. D. 7, the words 
of the vendor were taken as an expression of fact and not of mere opinion. 
The purchaser was entitled to cancellation of the agreement. 

In Brown v. Raphael^ [1958] Ch. 636, the purchaser was held entitled to res- 
cind because of misrepresentation, though innocent, by solicitors of the 
vendor, which misrepresentation had a vital significance in the matter. 

A representation of fact may be inherent in a statement of opinion, and, at 
any rate, the existence of the opinion in the person stating it is a question of 
fact.* 

In Trower v. Newcome (1813), 3 Mer, 704: 17 R.R. 141 : Mews’ Digest, xiv, 
324; XX, 1047, specific performance was decreed against a purchaser at an 
auction who had bought land vaguely described without troubling tojnake 
any investigations. The representation in the particulars of sale (complained 


1. Angel V. Jay [191 1] 1 K.B. 666. 

2. Erlanger v. New Sombrero Phosphate Co, (1878) 3 App. Gas, 1218 (per Lord Blackburn at 
p. 1278) ; Edler v. Auerbach [1949] 2 All E.R. 692 ; see however Seddon v. North Eastern Salt Co. 
[1905] 1 Ch, 326 ; Armstrong v. Jackson [1917] 2 K.B. 822 ; Lever v. Bell [1931] 1 K.B. 557 
(prr Scrutton, L.J. at p. 588); Solle v. Butcher [1950] 1 K.B. 671 ; Le^f v. International 
Galleries [1950] 2 K.B. 86. (Sec also Hanbury, page 647 and note 46), 

3. Mullens v. Miller (1882) 22 Ch. D, 194. 

4. Bissei V. IVilkinson [1927] A.C, 177 {Per Lord Merrivale at p. 182) ; Dyer v. Hargrave 

(1805) 10 Vcs. 505 : Mews* Digest, xx, 1241, 1276, 1294. ' , 
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of as caliBulated to mislead) was so vague and indefinite that it ought to have 
put the purchaser on making previous inquiry. So specific performance 
was decreed against the purchaser at the public auction {per Grant, M*R.). 
In Clarke V, Mackintosh ^ 134; Mews’ Digest, xix, 603, it was 

observed that where the purchaser investigates and inquires for himself and 
has a fair opportunity of testing the accuracy of the representation made by 
the vendor, the vendor is relieved from responsibility. In Lord Brooke v^ 
Rounthwaite (1846), 5 Hare 298, 304: Mews’ Digest, xx, 1296, a definite repre- 
sentation afiected the value of the subject of sale, and the purchaser was 
allowed to resist specific performance. 

The representation to be relevant must not only be material but also must 
have been acted upon. The materiality of the representation is as pertinent 
as the reliance placed on it. They must go together in order to entitle a 
party to equitable relief. In Fellowes v. Lord Gwydyr (1829), 1 Russ. & My, 
83: MeWs’ Digest, ix, 1059 ; xix, 607, Page could not resist specific perfor- 
mance because the representation as to the personality of the contractee was 
not material. 

In Smiths. Wheaicroft {\^1^)^9 Ch. D. 223, Fry, J., observed that where 
personal considerations enter into a contract, error as to the person with 
whom the contract is made annuls the contract ; not so where the person 
sought to be bound would have been equally willing to make the same con- 
tract with any other person. In the samj case tlie same leanuHl Judge held 
that the plain tifls asking at the trial to have specific performance with a 
variation according to the terms of the agn^ement produced by the defen- 
dant, the action would not be dismissed, but judgment would be given for 
specific performance with the variation. 

Where a party has taken steps to verify the representations made to him, 
the court will conclude that such representations had noi been material in 
the matter of the formation of the contract^, and specific performance will 
be accordingly decreed. As against this, there is the statement of Jessel, 
M.R., in Redgrave v. Hurd (1881), 20 Gh. D. 1, 14, that the effect of a false 
representation is not got rid of on the ground that the person to whom it was 
made has been guilty of negligence. 

The fact of material misrepresentation having been made with the object 
of inducing a man to enter into a contract raises an inference of law that he 
was actually induced by it. In With v. CFlanagan^ [1936J Ch. 575, a repre- 
sentation true when it was made became untrue, owing to a change of 
circumstances, before the contract was signed. The plaintiff was entitled to 
rescission on the ground that the representation had to be treated as continu- 
ing till the date when the contract was signed. 

Where concealment amounts to fraud. — Mere nondisclosure, by itself, 


1. Ciapham v. Shillito (1844) 7 Bcav. 146: Mews’ Digest, ix, 1051,1064; Clarke v. 
Mackintosh (1862) 4 Giff. 134 : Mews’ Digest, xix, 607. 
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gives rise to no action at common law except in contracts uberrimaejidei. It 
is however a ground for equitable remedies.^ 

In common law, in order to render concealment into a fraud, there must be 
some active misstatement of fact, or, at all events, such a partial and frag^ 
mentary statement of fact as that the withholding of that which is not stated 
makes that which is stated absolutely false.* ' 

In Renell v. Sprye (1852), 1 De G.M.&G. 660: Mews’ Digest, iii, 1025, etc.; 
21 L.J., Ch. 633, it was observed that an agreement though not amounting 
strictly to champerty or maintenance, a court of equity will discourage and 
relieve against. 

A vendor of land must describe the land accurately.* He should disclose 
every material defect in his title unless by a special condition he is relieved 
of tlie obligation. Where the defect was ostensible specific performance 
could not be resisted.^ 

In Shirley v. Stratton (1785), 1 Bro. G.C. 440: Mews’ Digest, ix, 1067; xix, 
608, the vendor industriously concealed the defect, and specific performance 
was refused. What facts a party is under an obligation to disclose will 
depend on the particular fact-situation.® Mere silence has been differentiated 
from active concealment.® 

In Turner v. Green, ^ Gh. 205, Chitty, J., observed that where there 

was no obligation on plaintiff’s solicitor to disclose all he knew, the defendant 
was bound by the terms of the settlement. His lordship also held that mere 
silence as regards a material fact, which the one parly is not bound to dis- 
close to the other, is not a ground for rescission, or a defence to specific 
performance. 

Contracts uberrimae iidei. — In contracts uberrimae Jidei, full disclosure of 
every material fact is required. All contracts of insurance are contracts 
uberrimae Jidei, All contracts of insurance are not of indemnity."^ Conceal- 
ment of matters which are in fact material will vitiate a policy, though the 
parly did not believe them to be material.® In London Assurance v. Mansel 
(1879), 1 1 Ch. D. 363, Mansel had been guilty of a material concealment and 
the plaintiff office was entitled to have the contract set aside (/>(?r Jessel, M.R.). 
In Locker & Woolf Ltd v. Western Australian Insurance Co, Ltd,, [1936] 1 K.B. 

1. Hesse v. Briani (1856) 6 De G,M.& G, 623 : Mews* Digest, xix, 109, 608 ; xx, 1042 ; 
Owen V. Foulks (1802) 6 Ves. 031 n ; 9 Vcs. 348 S.P. ; Mews’ Digest, XX 1355. 

2. Peak v. Gurney (1873) L.R. 6 H.L. 377 {per Lord Cairns at p. 403) : Mew 'Digest, i, 
531 ; iv, 112, 117, 130, etc. 

3. Swaisland v. Dearsley (1861) 29 Beav. 430 : Mews’ Digest, ix, 594 ; xx, t047. 

4. Bowles V. Round (1800) 5 Ves. 508 ; Mews’ Digest, i, 1285 ; xx, 1067, 

5. Turner v. Green [1895J 2 Ch. 205, 209 (per Chitty, J.) ; Bell v. Lever [1932] A.G. 161 ; 
Greenhalgh v. Brindley [1901] 2 Ch. 324 ; see also Hanbury, p. 652 and note 75. 

6. I'urner v. Green [1895J 2 Ch. 205, {per Chitty,,]. at p. 209). 

7. Dalby v. India and London Life Assurance Co, (1854) 15 C.B. 365 ; Mews* Digest, xi, 3 ; 
Law V. London Indisputable Life Policy Co, (1865) 1 K. & J. 223 : Mews’ Digest, xi, 18. 

8. Dalglish v. Jarvie 2 Mac. & G 231. 243 ; Mews’ Digen, v, 1343, 1346; 20 L. J, Ch. 

475 : 14 Jur. 945 (designs ornamenting manufactures) ; Brownlie v. Campbell (1880) 5 App. 
Cas. 925 H.L. (Sc.) {pet Lord Blackburn, at p. 954) (solicitor's responsibility). , 
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408 C.A.^ it was observed by Slesser, L. J., at p. 414, that it was filndameEl^ 
in insurance law that the company was entitled to be satisfied as to the txsoral 
hazard. The moral integrity of the proposer is called the moral hazard. 
The non<Ndisclosure of the refusal of the motorcar insurance was the non- 
disclosure of a material fact in the proposal for the fire insurance which 
therefore entitled the fire insurance company to avoid the 'policy. See also 
The equitable doctrine of constructive frauds above. See also under Section 30, post^ 


Effect of delay. — Delay may disentitle the victim of equitable fraud to 
relief.^ In Leaf v. International Galleries, [1950] 2 K.B. 86, rescission was for- 
feited by delay. In Long v. Uoyd, [1958] 1 W.L.R. 753 C.A., acquiescence 
deprived the purchaser of any right to rescind the purchase. Where a seller 
of goods has a right to avoid the contract for fraud, he sufficiently exercises 
his election if he at once, on discovering the fraud, takes all possible steps to 
regain the goods, even though he cannot find the rogue or communicate with 
him,* Mere delay in payment of money due does not constitute fraud.* 

Fraud creates personal bar. — A party may, by his conduct in a certain 
situation, raise up against himself a personal bar.^ 


18 , ‘^Misrepresentation^^ means and includes 
“Misrepresentation’* (1) the positive assertion, in a manner not 

warranted by the information of the person 
making it, of that which is not true, though he believes it to be 
true. 

(2) any breach of duty which, without an intent to deceive, 
gains an advantage to the person committing it, or any one, 
claiming under him, by misleading another to his prejudice or to 
the prejudice of any one claiming under him. 

(3) causing however innocently, a party to an agreement to 
make a mistake as to the substance of the thing which is the 
subject of the agreement. 

Representation. — A representation is a statement made by one party 
to the other, before or at the time of contracting, with regard to some exist- 
ing fact or to some past event, which is one of the causes that induces the 
contract.® One may however represent a state of things without making a 
direct communication thereon to the person affected thereby. Where, for 
example, a vendor of coals affixed a metal label to a sack of coal indicating 


1. Lamare v. Dixon (1873) L.R. : 6 H.L. 414 : Mews* Digest, xi, 963. 

2. Car Finance Co. v. Caldwell [1963] 2 All E.R, 547 Q.B.D. 

3. Kapila Textile Mills, Ltd. v. Madkava & Co. A.I.R. 1963 Mys, 39, 

4. Viscount Clermont v. Tasburgh (1819) 1 Jac. & W. U2 ; Mews* Digest, xU, 603 ; Wanton 
V. Coppord [1899] 1 Gh. 92 ; Lamare v. Dixon (1873) L.R. 6 H.L. 414 : Mews* Digest, xi, 963. 

5. Lamare y. Dixon, (1873) L.R. 6 H.L. 414; Redgrave v, Hurd, (1881), 20 OK D. I ; 
Wkitiington v. Seal^Hayne, (1900), 82 L.T. 49. 
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that when full the J«ack contained | cwt., it was held that he thereby repre- 
sented that it did contain that weight,^ The representation must be by the 
seller himself* or by an agent in the course of his employ.® 

Representation is any indication by words^ letters, signs, or conduct by 
one person to another of the existence of a fact. A representation of simple 
commendation or expectation at or before a contract of which the other 
party can or should form his own opinion is not as a rule actionable ; ^an 
innocent misrepresentation gives no ground for damages’, but this involves 
the question whether the misrepresentation is innocent. If made at the time 
of sale of personal chattels ‘it is a warranty’ or collateral contract provided 
it appears to have been so intended. Even though a representation might 
not amount to fraud, or a warranty, its untruth might be a ground for 
resisting specific performance.^ See also above. 

A representation of fact is distinguished from a representation of law.’^ 
There is also a clear difference between a representation of fact and a repre- 
sentation that something will be done in the future. A representation that 
something will be done in the future cannot either be true or false at the 
moment it is made. Such a representation can at best be a contract or 
promise.® 

The expression of an opinion is not, per se, a representation of fact. But 
an expression of opinion may involve a representation of fact. The existence 
of the opinion in the person stating it is a question of fact.’ 

A statement of opinion may also sometimes involve a statement of fact. 
Thus, in a case where the facts are equally well known to both parties, what 
one of them says to the other is frequently nothing but an expression of 
opinion.® When however the facts arc not equally well known to both 
sides, then a statement of opinion by one who knows the facts best involves 
very often a statement of a material fact, for he impliedly states that he 
knows facts which justifies his opinion.® Where, again, an opinion is stated 
as a fact it will be tantamount to a representation in the eye of the law.^® 
Mere statements of parties as made by the sellers as to the quality of a thing 
do not form a part of the contract as ultimately reached and as such are not 
taken as representations at law.^^ If however such statements seek to give to 

1. Franklin v. Godfrey^ 63 L.J. M.G. 239. 

2. Roberts v. Woodward^ 25 Q.B.D. 412. 

3. Baker v. Herd^ 10 T.L.R. 181 ; Stroud ; Judicial Dictionary, vol. 3, 2554. 

4. Wharton : law Lexicon, 869 ; Pertab Chunder v. Mohendranath, (1890) 17 Gal. 291 P.C. 

5. BeattU v. Ebury, (1872), 7 Gh. App. 777, 802. 

6. Beattie w, Ebury, {\B72), 7 Gh. App. 777, 804 ; Maddison v, Alderson, (1883), 8 App. 
Cas. 467. 

7. Bisset V. Wilkinson, [1927] A,G. 177. 

8. Bisset V. Wilkinson. [1927] A.G. 177. 

9. Smith V. Land and House Property Corporation, (1884) 28 Gh. D. 7, 15. 

10. Reese River Silver Mining Co,, Ltd, v. Smith, (1869) L.R, 4 HiL. 64. 

11. Maggemis v. Fallon, (1828), 2 Mol. 561, .588 ; Scott v. Hanson, (1829), 1 Rufls. & M. 
i28 ; Dimmock v. Hallett, (1856), 2 Ch. App, 2K 
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the puilchaser an exact idea as to the quality or quantity of the thing to be 
sold, they will be construed as representations of fact.^ 

All representations do not constitute the terms of a contract. Soqie 
representations may constitute terms of a contract while others may not be 
intended by the parties to be parts of the contract. 

There is no question of any representation by the decree-holder to the 
auction-purchaser that the judgment-debtor has a salable interest in the 
property.^ 

Means and includes. — As to the implication of the expression ‘means 
and includes’ under Section 17, at p. 354, supra. 

Misrepresentation. — Misrepresentation is: (1) the positive assertion, 
in a manner not justified by the information of the person making the asser- 
tion, of what is not true, though he innocently may believe it to be true ; 
(2) any breach of duty which breach, though without an intent to deceive, 
gains an advantage to the person committing it or to a person claiming under 
the person committing the breach of duty when such breach of duty has 
misled the other party to the contract to his prejudice or to the prejudice of 
any one claiming under the party misled ; (3) causing, however innocently, 
a party to au cigreement to make a mistake as to the substance of the thing 
which is the subject-matter of the agreement. Misrepresentation may thus 
be innocent or fraudulent. It may also arise out of a positive assertion or 
a mere innocent breach of duty. The causing of a fundamental mistake as 
to the subject-matter of the agreement, even though innocently, is also mis- 
representation in the eye of the law. 

Misrepresentation is suggestio falsi in a matter of substance essentially 
material to the subject, wliethcr by acts or by words, by manoeuvres, or by 
positive assertions or material concealment [suppressio veri) whereby a person 
is misled and damnified.® 

The conduct of a parly may sometimes amount to a representation of 
fact as much as a positive assertion.* Silence on the part of a party, per se, 
is not misrepresentation in the eye of the law. Thus, the failure on his part 
to disclose a fact which was material and which if known might dissuade the 
other party to enter into the contract docs not of itself render the contract 
reached voidable in favour of the latter.® In the absence of a fiduciary 
relation between vendor and purchaser in the negotiation, neither party is 
bound to disclose any fact exclusively within his knowledge which might 
reasonably be expected to influence the price of the subject to be sold. 
Simple reticence thus does not amount to legal fraud, however it may be 


1. Brooke v. Rounthwaite, (1846), 5 Hare, 298. 

2. Thakarlal v. Rama, A.I.R. 1961 Raj. 193. 

3. Wharton: Law Lexicon, 14th ed., 1953, 660-661. 

4. R. V. Barnard, (1837), 7 G. & P. 784. 

5. Fox V. Mackreth, (1788), 2 Cox, Eq. Gas. 320, 321 ; Bell v. Lever Brothers, Ltd,, [1932] 
A.C. 161, 227 ; Smith v. Hughes, (1871), L.R. 6 Q.B. 597. 
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viewed by moralists.^ When however there has been some misleading con- 
duct or active misrepresentation on the part of a party intended to induce 
the other to believe in the existence of a non-existing fact, which might 
influence the mind of the latter to conclude the contract it will be a sufficient 
ground for a court of equity to refuse a decree for a specific performance of 
the agreement.* 

Subject to the above, it may be observed that silence or non-disclosure 
of facts does sometimes operate in the eye of the law as misrepresentation of 
facts. Silence may in a given case distort positive assertions ; in such case 
it will entitle the party misled to relief. Where, again, the parties arc in a 
fiduciary relationship to each other, or where the nature of the contract 
requires utmost or abundant good faith between the parties, silence as to a 
material fact will be tantamount to misrepresentation entitling the party 
misled to equitable relief. All contracts of insurance, for example, are con- 
tracts uberriame Jidei. The assured is therefore under a duty to disclose all 
material facts which are known to him. The question in each case is not 
whether the assured believed any particular circumstance to be material but 
whether it was in fact material.® Even in the cases where there has been no 
hduciary relation between the parties or where the contract is not one requir- 
ing most abundant good faith [uberrima Jides) a representation if made must 
be complete and true ; otherwise, the partial representation though, per se^ 
true will be in law a misrepresentation.* 

No one is entitled to make a statement which on the face of it conveys a 
false impression and then excuse himself on the ground that the person to 
whom he made it had available means of knowledge.® A misrepresentation 
whether innocent or fraudulent or whether forming a part of the contract 
or not renders the contract voidable and not void. A voidable contract is 
valid until avoided. It is only when the misrepresentation has been res- 
ponsible for inducing the misled party to conclude a contract which was 
something fundamentally diflerciit from the one contemplated that the con- 
tract will be, because of the misrepresentation, a totally void one.® 

Positive assertion. — Misrepresentation may consist in a positive asser- 
tion made by a party of what is not true. The fact that the party making 
the assertion had believed that what he was asserting was true is not 
material. If according to the judicial criterion, the assertion positively made 
was not warranted or justified by the quantum or nature of the information 


1. Turner v. Greeny [1895] 2 Gh. 205 ; Laidlaw v. Organ, (1817) 2 Wheat. 178. 

2. Walters v. Morgaji, (1816), 3 De G. F, & J. 718, 723. 

3. London Assurance v, Mansel, (1879), 11 Ch. D. 363. See also above. 

4. Tapp V. Lee, (1803), 3 Bos. & P. 367 ; Amesv, Milward, (1818), 8 Taunt. 637 ; Dimmock 
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342 ; Curtis v. Chemical Cleaning and Dyeing Co., [1951] 1 K.B. 805 : [1951] 1 All E.R. 631. 
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of the |)erson making the assertion, it will be in the eye of the law a mis- 
representation.^ 

In equity it is immaterial whether the misrepresentor knew the matter 
to be false, or asserted it, without knowing if it were true or false ; for the 
affirmance of that which is not known to be true is as unjustifiable as the 
assertion of that which is known to be false, since it is equally a means of 
deception. But equity would not relieve, if the misrepresentation were of a 
trifling or immaterial thing, or if the other party did not trust to it, or was 
not misled by it, or if it were vague and inconclusive in its own nature, or 
if it were upon a matter of opinion or fact equally open to the inquiries of 
both parties, and in regard to which neither could be presumed to have 
confided in the other. Equity cannot indemnify a person from the conse- 
quence of indolence and folly, or of careless indifference and neglect of 
easily accessible means of information. 

If the representation amounts to a warranty, its untruth is actionable 
because the person making it has entered into a contract or warranty and 
not on the ground merely of mis-statement. Such representations may be 
collateral or not part of the principal contract.® 

A party unknowingly making a false statement is required in law to state 
the actual fact if and when he comes to know of it.® The law also requires 
the person making a statement which was correct when made to state the 
facts as they stood later in the course of negotiations if a change of time or 
circumstances rendered the earlier statement untrue in the changed context.* 

Breach of duty. — Misrepresentation may consist in any breach of duty 
which gains an advantage to the person committing the breach or to any 
person claiming under the person committing the breach of duty. In 
order to constitute a misrepresentation, the breach of duty must mislead the 
other party to his prejudice or to the prejudice of any person claiming under 
the party misled. Thus where there is a fiduciary connection between the par- 
ties, relief may be granted for what is termed “fraud” although there has been 
no actual dishonesty.® The duty concerned may be equitable as well as 
legal. The duties imposed on the seller or the buyer under Section 55 of 
the Transfer of Property Act, 1882, are legal. Any breach of such duties 
will be considered in law as misrepresentation for the purpose of the Con- 
tract Act. The party misled will be entitled to relief under the Transfer of 
Property Act as well as under Section 19 of the Contract Act. 

Whether the non-disclosurc of a fact was material or not is an issue of 
construction.* 

1. Mohan Lall v. Sri Gungaji Cotton Mills Co,^ (1899) 4 C.W.N. 369, 388. 
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to the effect of the information obtained as director of one company 
by a person who is also the director of another company see Pratt (Bombay) ^ 
Ltd. V. Af. T*. Ltd., and Sassoon & Co. Ltd. v. Pratt (Bombay^, Ltd.^ (1938) Bom. 
421 P.C. 

Causing fundamental mistake. — Misrepresentation may consist in 
causing, however innocently, a party to an agreement to make a mistake as 
to the substance of the thing which is the subject of the agreement. Such 
misrepresentation will render a contract voidable at the option of the party 
mistaken.' 

As to the effect of common, mutual and unilateral mistakes, see under 
Sections 20 and 22, post. 

Innocent misrepresentation. — ‘‘To ‘misrepresent*, misrepresenta- 
tions do not by themselves, import wilful falsehood or malice ; misrepresenta- 
tion of facts may be, and often is, innocent.*’* A misrepresentation is called 
innocent when it has been made by one of the parties without any such 
intention but which has nevertheless the effect of misleading the other. A 
misrepresentation will be innocent where the representor believes his asser- 
tion to be true and consequently has no intention of deceiving the repre- 
sentee. Innocent misrepresentation is w^here a person makes a representation 
which he reasonably and honestly believes to be true, but which is in fact 
false. Innocent misrepresentation, if it induced a contract, provides a 
defence to an action on the ground of breach of contract and will enable 
the deceived party to get the contract rescinded by the Court if the parties 
can be put back again in their legal po.sition. 

Where the innocent misrepresentation has not been incorporated in the 
contract, the plaintiff gets no relief under the English common law. Only 
under equity he will be entitled to rescind the contract, but not entitled to 
damages. When however the obligation arising under the contract has 
been made subject to a condition precedent, the party misled can insist on 
the fulfilment of the condition precedent.* For further discussion as to the 
effect of innocent misrepresentation, see below. 

Effect of innocent misrepresentation. — Where a party has been 
misled by an innocent misrepresentation lie can through legal steps avoid 
the contract. In addition, he can recover damages when the innocent mis- 
representation constituted a term of the contract. If the said innocent 
misrepresentation did not constitute a term of the contract and therefore 
did not form a part of the contract, the party misled will not be entitled to 

1. In re Nursey Spinning and Wtaving Co. (1880) 5 Bom. 92 ; Oceanic Steam Navigation Co. v. 
Soonderdas Dhurumsey, (1890), 14 Bom. 241 ; Johnson v. Crowe, (1874) 6 N.-W. P. 350 ; Pertah 
Chimder v. Mohendranath, (1889) 17 Cal. 291 : 16 I.A. 233. The reasoning of Mitra, J., in 
Governor of State of Orissa w. Shivaprasad, A.I.R. 1963 Orissa 217, as enunciation of law is 
confusing and will be ignored. 

2. Dowdall V. Kelly, 4 Ir. Rep. Com. Law 556 ; Stroud : Judicial Dictionary, vol. 3, 1953, 
1807. 

3. Pym V. Campbell, (mS), e Z. &.h.S70. 
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rccovdr damages. He can in such ease only avoid the contract. 
Damages cannot be recovered for innocent misrepresentation unless the 
representation forms a term of the contract cither as a condition or as a 
warranty. Sec D, Bentley v. Harold Smithy [1965] 2 All E.R. 65 C.A. 

Where the representation constitutes a term of the contract and the said 
term is no more than a warranty, the party misled cannot repudiate the 
contract but can sue only for the damages for the loss sustained by him. 
If however the representation is a term of the contract and the said term is 
a condition, the party misled may either reject the contract or treat it as 
being still open. If he treats the contract as being still open, he can claim 
damages only after he has performed all the obligations resting upon himself. 
If, alternatively, he elects to reject the contract, he can refuse to perform 
any of the obligations resting upon himself and sue the other party for a 
total failure to perform the contract.^ If however the party misled has 
received the whole or any substantial part of the consideration for the pro- 
mise on his part, the representation even where constituting a term as a 
condition ceases to be available to him as a condition. That is to say, after 
having received the whole or any substantial part of the consideration from 
the party responsible for the misrepresentation, the party misled cannot 
avail himself of the broken condition in order to reject the contract and yet 
sue the other party for a total failure to perform the contract. He will be 
allowed, in the circumstances, to avail himself of the broken condition only 
as a warranty, and his compensation will be by way of damages alone.* 
Moreover, there may be statutory provisions overriding the effect of the 
common and equitable law as stated hereinbefore. Under the English Sale 
of Goods Act, 1893, for example, where a statutory condition is broken, the 
buyer will not be free to reject the goods, but will have to rest content with 
the recovery of damages. The (Indian) Sale of Goods Act, 1930, too, in its 
Section 13, requires the buyer to treat the breach of the condition as a 
breach of warranty in case he does not choose to waive the condition. Sub- 
section 2 of the same Section also lays down that where a contract of sale 
is not severable and the buyer has accepted the goods or part thereof, or 
where the contract is for specific goods the property in which has passed to 
the buyer, the breach of any condition to be fulfilled by the seller can only 
be treated as a breach of warranty and not as a ground for rejecting the 
goods and treating the contract as repudiated, unless there is a term of the 
contract, express or implied, to that effect. 

Where an innocent misrepresentation of fact does not form part of a 
contract but has been partly responsible for inducing the party misled to 
enter into the contract, he may get the contract rescinded. Damages will 
not lie in his favour in such case. He can only avoid the transaction and 

1. Wallis, Son and Wells v, Pratt, [1910] 2 K.B. 1003, 1012 ; Behn v. Burness, (1863), 3 B. 
& S. 751 ; Marling v, Eddy, [1^51] 2 All E.R. 212, 215. 

2. Behn v. Burness, (1863), 3 B. & S. 751, 755 ; D. Bentley v, Harold Smithy [1965] 2 AH 
E.R. 65 C.A. 
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the avoidance will be effective from the date of his repudiation of the con- 
tract.^ For innocent misrepresentation and damages, see also under 
Section 73, post. 

The relief of rescission generally consists in the cancellation of the con-* 
tract. The advantages, where any received, must also be restored by the 
parties. The plaintiff will also be indemnified against the obligations that 
had been necessarily and inevitably created by the contract. He will not 
be indemnified against all loss which may have arisen out of the contract.* 
See Sections 27 and 28 of the Specific Relief Act, 1963. 

There are however some exceptions to the above rule regarding the effect 
of an innocent misrepresentation of fact which though not forming part of 
the contract was partly responsible for inducing the party misled to enter 
into the contract. Damages are recoverable, in England, for example, under 
the doctrine of implied warranty of authority as well as under Sections 38 
and 43 of the English Companies Act, 1948. Under the Transfer of Property 
Act, 1882, Section 55(2), the seller will be responsible far damages even if 
the buyer was aware of the defect in title. For the statutory rights and 
liabilities of the buyer and seller of immovable property under the Transfer of 
Property Act, 1882, see Section 55, ibid. Section 14 of the (Indian) Sale of Goods 
Act, 1930, similarly, imposes some implied undertakings on the seller of goods. 

Fraudulent misrepresentation. — A misrepresentation is called fraudu- 
lent when it has been made knowingly and with a deliberate intention by 
one of the parties with a view to deceiving the other. The absence of honest 
l)elief is sine qua non for fraud.® A fraudulent misrepresentation is a false 
statement which, when made, the representor did not honestly 
believe to be true. In order to render itself fraudulent, the false 
statement must be made knowingly, or without belief in its truth 
or recklessly, careless whether it be true or false. A wicked mind 
is thus essential.* A negligent statement is therefore not a fraudulent state- 
ment. When one docs not knowingly make a false statement, or when one 
does not make a statement which one does not believe to be true, or when 
one does not make a statement careless whether what was stated was true 
or false, it will not be a case of fraudulent misrepresentation, though it may 
be one of inaccurate or negligent statement. When the representor honestly 
believed that what he asserted was true he will be taken in law as not to 
bavc made a fraudulent misrepresentation. If however the representor was 
grossly careless, if he was reckless in making a statement without caring to 
base it on any foundation of fact.s at all, he will be held, in law, as liable as 
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if he had made ^ fraudulent statement. Some amount of care or caution is 
thus expected of a party when he makes a statement which will persuade the 
other to enter into a contract. That the representor was only grossly careless 
but not actuated by any motive will not be material as a defence.^ 

Effect of fraudulent misrepresentation. — Where the fraudulent mis- 
representation has caused a fundamental mistake as to the subject-matter of 
the contract, the contract will be void under the English common law* 
Apart from this exceptional case, a fraud renders a contract only voidable 
and not void. Where a fraudulent representation has induced or partly 
induced a party to enter into the contract, he will be entitled to rescind the 
transaction.* The voidable contract will remain valid until avoided. The 
party misled therefore will either accept the contract as binding or repudiate 
it within a reasonable time in England* or within the time allowed in India by 
the law of limitation. Even when he seeks to affirm the contract, he will 
be entitled to bring an action of deceit to recover damages when the mis- 
representation has been acted upon.^ Whether the fraudulent misrepresenta- 
tion has been a term of the contract or not damages will be recoverable in 
tort. Even where the misled party elects to avoid the contract, that is, to 
repudiate it or rescind it, damages will be recoverable in his favour and 
against the misrepresenlor.** In an action for rescission, he can recover the 
price if any paid.® In an action for specific performance against him he may 
plead fraud as a defence and may also counterclaim for damages. 

In an action of deceit, or when alleging fraudulent misrepresentation at 
common law, in England, it is necessary to prove actual dishonesty. For 
this purpose it must be shown that the representor made a false statement 
which, at the time when it was made, he did not honestly believe to be true. 
In cases falling within the exclusive jurisdiction of equity, c.g., where there 
is a fiduciary connection between the parties, relief may be granted for what 
is termed ‘fraud* although there has been no actual dishonesty,'^ 

A principal cannot disclaim responsibility for fraudulent misrepresenta- 
tions made by his agent which, though made before the agency commenced, 
to the agent’s knowledge continued to influence the other party after his 
appointment as agent and finally induced the other party to enter into tJie 
contract which the agent had been authorised to make, and did make on 
behalf of the principal. It is the agent’s duty, having made false repre- 
ientations, to correct them before the other party acts on them to his detri- 
ment ; where the agent continues to conceal the true facts and so the repre- 
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7. Nocton V. Ashbur0n, {Lord), [1954] A.G. 932. 
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senUtions are continuing representations, the other party will be entitled to 
hold the principal liable.^ 

Ifidacement. — A representation, whether innocent or fraudulent, docs 
not of itself render a contract voidable. The Explanation to Section 19 
makes it clear that fraud or misrepresentation renders a contract voidable 
only when it was responsible for inducing the party misled to enter into the 
contract.® It does not matter however whether or not the representation 
in question was the only factor responsible for inducing the party misled to 
enter into the contract. Even where it only partially affected his decision, 
the resulting contract will be voidable.® But when a representation 
though made by a party was not known to the other or though known 
did not affect his decision as to his entering into the contract,* it 
is not relevant for the purpose of of law. Similarly, when the other 
parly was aware that the representation made was untrue it cannot be taken 
as to have misled him in the matter of the formation of the contract and as 
such the representation in question is regarded in law as irrelevant.® Sec- 
tion 115 of the Evidence Act, 1872, docs not apply to a case where the state- 
ment relied upon is made to a person who knows the real facts and is not 
misled by the untrue statement.® 

Right of rescission. — Under Sections 19 and 19A, when consent 

to an agreement is caused by coercion, fraud, or misrepresentation, or undue 
influence the agreement is a contract voidable at the option of the party 
whose consent was so caused. 

The object of rescission is the restoration so far as is reasonably practica- 
ble of the status quo anle^ a restoration that is clearly impossible unless the 
plaintiff is compensated for the adverse and direct consequences of having 
made the contract. See Sections 27 to 30 of the Specific Relief Act, 1963. 

An action for rescission of a contract on the ground of innocent mis- 
representation must be brought in England within a reasonable time.’ In 
India the Limitation Act, 1963, will govern the cause of action.® As part 
of the remedy of rescission for an innocent misrepresentation which is not 
a term in the contract, the plaintiff is entitled to an indemnity against cer- 
tain obligations arising out of the contract. This right does not extend to 
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2. Currie V, Rennukf (1886) Punj. Rcc. No, 41 ; Honefall v. lliomas, (1862), 1 H. & C. 
90 ; Smith v. Chadwick, (1882), 20 Ch. D. 27, 44. 
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all such obligations, but is limited to those necessarily created by the con* 
tract.^ 

A mis-statement of the state of a TOan’s mind is a misrepresentation of 
fact. A, misrepresentation of intention may be a misrepresentation of fact.^ 
A misrepresentation of fact is a ground for the rescission of a contract or for the 
refusal of specific performance even though it was honestly believed to be true. 
In this case, however, it is not a ground for the recovery of damages. It is 
no defence in England to an action based on misrepresentation that the 
person to whom the representation was made was offered the means of 
discovering its untruth.^ The Indian Contract Act, Section 19, Exception, 
however, makes it clear that if the party whose consent was caused by 
innocent misrepresentation or by fraudulent silence had the means of dis- 
covering the truth with ordinary diligence the contract will lAOt be void at 
his option. It may be submitted that even though the contract in the 
given circumstances cannot be avoided by the party misled, he can be 
awarded damages for the loss sustained because of the misrepresentation or 
of the fraudulent silence. The acceptance of such a rule will however be a 
departure from the English rule of equity which allows the misled party only 
to avoid the contract when innocent misrepresentation has formed no part 
of the terms of the contract but docs not allow damages. 

The party misled by the fraudulent misrepresentation can not only avoid 
the contract but can also recover damages no matter whether the said frau- 
dulent misrepresentation constituted a term of the contract or not. Thus 
a fraudulent misrepresentation will entitle the party misled to recover 
damages irrespective of the fact that the misrepresentation iii question was 
a mere representation and as such did not form a part of the contract. 

Where the party misled by the fraudulent or innocent misrepresentation 
has affirmed the voidable contract either expressly or impliedly he loses his 
right to rescind it.^ Not only the conduct of the misled party may go to 
show that he has affirmed the voidable contract in spite of his knowledge 
of the misrepresentation but his inaction in the matter of its repudiation has 
sometimes been treated as conclusive evidence of his decision to stand by the 
contract.® It is the duty of the plaintiff, bearing in rnind the peculiar nature 
of the properly, to repudiate the contract at the very earliest possible 
moment after he has come to know of the misrepresentation.® The lapse 
of a reasonable time would disentitle the misled party in England to a right 
of rescission. The law requires the irii.sled party in England to disprove the 
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representation within a reasonable time, or else the party responsible for 
ihc misrepresentation may have acted on the faith that the other party has 
affirmed the contract.^ A third party may also be misled by the inaction 
of the party who could^ if he so elected, avoid the contract.^ For the Indian 
\ 2 LV>f Limitation of time under Section 19, infra. Where the defect in the 
title or conveyance was known to the plaintiff rescission will not lie.® 

When a rescission of the contract has been prayed for and granted, the 
Court orders for the restoration of the advantages received by the either 
side. Though the defendant has been fraudulent, he must not be robbed, 
nor must the plaintiff be unjustly enriched, as he would be if he both got 
back what he had parted with and kept what he had received in return. 
The purpose of the relief in favour of the plaintiff' is not punishment on the 
defendant but compensation.* When also the subject-matter of the contract 
has deteriorated in the hands of either of them though retaining its identity, 
restoration may be granted along with the necessary compensation.^ Subject 
to this it may be said that where a voidable contract cannot be wholly 
rescinded it will not be rescinded at all.® Thus where the subject-matter 
of the contract has undergone some substantial ciiange while in the hands 
of the cither of the parties, rescission is considered undesirable or impossi- 
ble.’ 

A contract effected through misrepresentation being voidable, that is, 
valid until avoided, the party misled cannot get it rescinded after an 
innocent third party for value has acquired an interest in the subject-matter 
of the contract which was voidable.® Where however the fraud has rendered 
the contract void, the innocent transferee for value is not protected. 

The commencement of winding up proceedings completely bars the right 
of a shareholder to avoid the contract under which he obtained his shares.® 

In some cases it has been held in England that executed contracts cannot 
be rescinded for innocent and material misrepresentation.^® This strict rule 
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of law has not been held applicable where a fiduciary relation exists between 
the parties. 

Where a vendor has procured the sale of his property by misrepresenta* 
tion the purchaser can set aside the contract of purchase prior to corn* 
pletion, even though the misrepresentation be innocent. But if the contract 
has been executed by the completion of a conveyance or lease, or the formal 
assignment of a chattel, then rescission cannot be obtained on the ground 
of innocent misrepresentation by the vendor or lessor. When the contract 
is completed, fraud must be proved before rescission can be granted.^ In 
tlie absence of fraud, a misrepresentation as to the title or nature of the land 
sold or leased or as to the incumbrances thereon will not entitle the pur- 
chaser or lessor to obtain rescission after the transaction has been completed.® 
According to these decisions, it is an important principle that a purchaser 
investigating a title must know that when he accepts the title, takes the 
conveyance, pays his purchase money and is put into possession, there is an 
end to all as between him and the vendor on that purchase. Otherwise, 
there never would be an end of the question.® 

There are decisions, on the other hand, holding that the plaintiff can 
obtain rescission in spite of its completion.^ 

For further discussion as to the consequences of rescission of voidable 
contract see under Section post. Sec also Sections 27 to 30 of the Specific 
Relief Act, 1963. 

19. When consent to an agreement is caused by coercion, 
Voidability of agree- fraud or misrepresentation, the agreement is a 
ments without free Contract Voidable at the option of the party 
whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or 
misrepresentation, may, if he thinks fit, insist that the contract 
shall be performed, and that he shall be put in the position in 
which he would have been if the representations made had been 
true. 

Exception . — If such consent was caused by misrepresentation 
or by silence, fraudulent within the meaning of Section 1 7, the 
contract, nevertheless, is not voidable, if the party whose consent 
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was so Caused had the means of discovering the truth with 
ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
not render a contract voidable. 

Jllusiraiiom 

(a) A, intending to deceive falsely represents that five hundred inaunds of indigo 
are made annually at A*s factory, and thereby induces B to buy the factory. The contract 
is voidable at the option of B. 

{b) d, by a misrepresentation, leads B erroneously to believe that five hundred maunds 
of indigo arc made annually at A^a factory. B examines the accounts of the factory, which 
show that only four hundred maunds of indigo have been made. After this B buys the 
factory. I'he contract is not voidable on account of /4’s misrepresentation. 

(t) A fraudulently informs B that A"s estate is free from encumbrance. B thereupon 
buys the estate. The estate is subject to a mortgage. B may cither avoid the contract, or 
may insist on its being carried out and the mortgage-debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adapts means to conceal, 
and doe;s conceal, the existence of the ore from A, Through ^’s ignorance B is enabled to 
buy the estate at an under-value. The contract is voidable at the option of A, 

{e) A is entitled to succeed to an estate at the death of B. B dies ; C, having received 
intelligence of fi’s death, prevents the intelligence reaching A and thus induces A to sell 
him his interest in the estate. The sale is voidable at the option of A, 

Contracts without free consent. — When consent to an agreement has 
been cansed by coercion^ fraud, or misrepresentation, the agreement is void- 
able at the option of the party whose consent was so caused. The law 
however requires parlies to a contract to show ordinary diligence in their 
transactions. The Exception to Section 19 says that even where consent has 
been caused by innocent misrepresentation or silence, though such silence is 
considered fraudulent within the meaning of Section 17, a contract will not 
be voidable because of the misrepresentation or silence if the party injured 
had had the means of discovering the truth with ordinary diligence.^ The 
unsoundness of a horse may not be easily discernible, but the age of an ox is 
discernible up to a certain stage by an examination of his teeth. Suppose 
a farmer as purchaser of an ox says to the vendor, '‘If you do not deny it, 
I shall assume that the ox is not an old one’\ The vendor says nothing. 
The ox was however an old one. Here the vendor’s silence is, under Sec- 
tion 17, equivalent to speech and is fraudulent. Though ordinarily a pur- 
chase of the ox will be voidable on ground of fraud under Section 1 7, the 
Court under Section 19, Exception, may not in given circumstances hold the 
purchase as voidable if it is of opinion that so far as the particular ox was 
concerned the farmer purchasing the animal could easily ascertain its age 
by examining its teeth. In order to reduce the extent of voidable agreements 
die law may legitimately expect people to discover the truth when it could 
be so done with ordinary diligence. 
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The Transfer of Property Act, 1882, however seeks to safeguard the 
interests of the transferee of immovable property in various ways. See Sec- 
tions 55, 60B, 65, 108, 109, 120, So does Section 13 of the Specific 
Relief Act, 1963. See also Sections 9, 18, 26, 27 to 30, ibid. 

The Exception. — ^The Exception concerns innocent misrepresentation 
and fraudulent silence in a case where the party misled had the means of 
discovering the truth with ordinary diligence. It does not concern fraudu- 
lent misrepresentation.^ The Exception to Section 19 lays down that where 
consent was caused by innocent misrepresentation or fraudulent silence, the 
contract will not be voidable if the party whose consent was so caused had 
the means of discovering the truth with ordinary diligence.^ Under Sec- 
tion 1 8, we have seen that in England, in equity, an innocent mis- 

representation of fact, even where the representation does not form part of 
a contract but has been partly responsible for inducing the party misled to 
enter into the contract, enables the misled party to get the contract rescinded. 
Damages will not however lie in England in his favour in such case. In- 
spite of this background of equity in England it may be submitted that even 
where the innocent misrepresentation has not formed part of the contract, in 
India, in equity, damages may be awarded in favour of the party misled, 
The disability in the given circumstances of the misled party in the matter 
of avoidance of a contract to which he was induced by innocent misrepre- 
sentation or fraudulent silence may be compensated for by awarding damages 
in his favour for the loss he has sustained b(‘cause of the innocent misrepre- 
sentation or fraudulent silence. In the absence of such construction and 
application of the Exception to Section 19, the Indian law will be harder 
than the English rule of equity to the prejudice of the expectation of fair 
play in dealings between citizen and citizen. There is indeed no bar to the 
Court in awarding damages in favour of the misled parly for the loss he has 
sustained because of the innocent misrepresentation or fraudulent silence on 
the part of the other party or his agent. Where the Legislature has sought 
to depart from the English rule of equity in one particular respect, the 
Courts in India can apply the law making it conformable to the sense of 
equity without violating the letter or even the spirit of the law as enacted 
by the Legislature. In the absence of the Court’s power to award damages 
in a case even where the innocent misrepresentation or the fraudulent silence 
was no term of the contract wrongly induced, the Exception to Section 19 
will make the Indian law indeed harder and less equitable than the English 
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rule of equity on the subject^ as it is sometimes supposed to be.^ 

Where the vendor makes an express recital in the sale-deed about the 
non-existence of the mortgage, which was false to his knowledge, the case 
does not fall within the Exception to Section 19 and the contract is voilable 
at the instance of the vendee.^ 

Ordinary diligence. — The quantum of diligence which will be required 
in order to be termed ordinary diligence within the meaning of the Exception 
to Section 19, will vary from case to case. The standard of a reasonable 
man in the context of the value of the subject-matter, the difficulties of the 
situation, the nature of the transaction concerned^ and such other allied 
factors will be the criterion of ordinary diligence for the purpose of the 
Exception to Section 19. 

The Explanation. — Where the falsification or concealment had an 
important bearing in obtaining the other party’s consent, the Explanation to 
Section 19 would not apply. ^ 

The option of the party misled. — The party misled by fraud or misrepre- 
sentation may seek to avoid the contract on ground of fraud or misrepresenta- 
tion, or he may, alternatively, if he likes, insist on the performance of the 
contract as if there had been no fraud or misrepresentation.® He may insist 
that he should be put in the position in which he would have been if the 
representations as made by the other party had been true.® Section 19 does 
not entitle a party to insist on an entirely different contract being 
performed.’ The power of the Court in the matter of restitution or specific 
enforcement is limited by its feasibility.® The power is also limited in its 
exercise by a sense of reasonableness. Section 43 of the Transfer of Property 
Act, 1882, lays down that where a person fraudulently or erroneously repre- 
sents that he is authorised to transfer certain immovable property and 
professes to transfer such property for consideration, such transfer shall, at 
the option of the transferee, operate on any interest which the transferor 
may acquire in such property at any time during which the contract or 
transfer subsists. This rule however does not impair the right of transferees 
ill good faith for consideration without notice of the existence of the said 
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option. See also Section 13W the Specific Relief Act, 1963.^ 

The rule of estoppel, for which see Section 18, stipra, often resi^tiin 
realisation of only damages in favour of the misled party. 

The right of third party under Section 19 or 19A cannot be availed of 
by way of defence in a suit.* 

Contract by coercion. — Coercion for the purpose of the Contract Act 
has been defined under Section 15, ante. Under Section 19 it is, among other 
things, laid down that when consent to an agreement is caused by coercion, 
the party whose consent was so caused may avoid the agreement at his 
option. 

In England the word ‘duress’ is used for coercion. Duress means actual 
violence or threats of violence calculated to produce fear of loss of life or of 
bodily harm. A party to a contract procured by duress or undue influence 
cannot be said to have given his free consent thereto, and as such the con- 
tract is voidable at his instance. In order to constitute itself a duress, the 
throat must be illegal, that is, it must be a threat to commit a crime or a 
tort. Secondly, in England, the duress must relate to the person of the party 
and not to his goods.* Where the threat to do harm to a party has not been 
unlawful, but the harm in contemplation would be only an incident in law 
of his own conduct, a contract based on such threat is not generally voidable 
for duress.* On the ground of public policy however sometimes a contract 
even though based on a lawful threat may be declared void. 

It will be remembered that according to Section 15 of the Indian Con- 
tract Act, ‘’coercion’ is the committing or threatening to commit any act, 
forbidden by the Indian Penal Code, or the unlawful detaining of or threaten- 
ing to detain any property to the prejudice of any person whatever ; thus 
not only the property of the party to the agreement but the person or pro- 
perty even of a third person may be threatened. The Indian law of coercion 
is thus more equitable than the English law of duress. 

By the common law of England, a contract made during duress is not 
void but voidable ; and the person upon whom it is practised may avail him- 
self of the duress as a special defence to an action thereupon at any time. 
But the person who has employed the force cannot allege it as a defence if the 
contract be insisted upon by the other. 

Where a*person is not a free agent, and is not able to protect himself, 
the Court wilTprotect him, and will set aside a contract made under duress. 
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Circumstances also of extreme necessity and distress of the party, although 
not accompanied by any direct restraint or duress, may, in like manner, so 
entirely overcome his free agency as to justify the Court in setting aside a 
contract made by him on account of some oppression or fraudulent advan- 
tage, or imposition attendant upon it.^ Even a marriage under duress may 

be declared void.* 

The duress that will invalidate a maritime salvage agreement is less than 
the duress required at common law in England to invalidate an ordinary 
agreement ; if the remuneration demanded is so exhorbitant as to be inequi- 
table, that will be duress sufficient to invalidate a salvage agreement.* 

The petitioner’s father, after fighting with anti-communist forces in 
Yugoslavia, left the country in 1944; he reached England in 1947. The 
petitioner and her mother, after suffering many hardships, left Yugoslavia 
and arrived in England on November 11, 1956. In London they were met 
by the petitioner’s father and the respondent, a Yugoslav refugee, whom the 
father introduced to the petitioner as the man whom she was to marry. The res- 
pondent was fourteen years older than the petitioner. The petitioner refused 
the proposal. During the period between November 1 1 and December 29, 
1956, there were quarrels between the father and the petitioner concerning 
th(* proposed marriage. The father threatened to send the petitioner back 
to Yugoslavia if she did not marry the respondent ; she told her father that 
she would rather commit suicide than return there. On December 28 there 
was an argument between them about the marriage and the father struck 
her. On December 29, 1956, the petitioner and the respondent, in the 
presence of her father and two other Yugoslavs, went through a ceremony 
of marriage at a register office. The petitioner, so the Court found, under- 
stood the nature of the ceremony. After the ceremony the petitioner said 
that she did not agree, locked herself in her room, and did not thereafter 
see the respondent again. Both parties to the marriage ceremony were found 
to liave acquired domicil of choice in England. On petition for nullity on 
the grounds of mistake and duress it was held that though the petitioner had 
understood the nature of the ceremony, she had established that she never 
consented to the marriage, but was driven to go through the ceremony by 
terror instilled in her by her father’s threats ; therefore, a decree of nullity 
would be granted.* Semble, the effect of duress on marriage is to render it 
voidable, not void. 

The question of coercion is one of fact depending upon the circums- 
tixnces of each case.® The fact that one party was in a strong bargaining 

1. Wharton i Law Lexicon^ 14th cd., 1953, 356. 

2 . Scott V. SthrighL ( 1 886) 1 2 P.D. 2 1 . 

3. Stroud : Judicial Dictionary ^ 3d. ed., 1952, 896 ; The Rialto, [1891] P. 175 : The Mark 
Lane, 15 P.D. 135 ; The Medina, 1 P.D. 272 ; The Silesia, 1 P.D. 177. 

4. Parojeic (otherwise Ivetic) y. Parojeii. [1959] 1 All E.R. 1 ; v. (1886) 12 

P.D. 21, 3U 

5. Bkiigwan v. J^ayan Kunvarba, A.I.R. 1953 Sau. 53 ; Satgur v. Har Narain, 7 Luck* 64 : 
A.I.R. 1932 P.C. 89 ; Copal v. Jagarmaih, A.I.R. 1935 Bom. 362. 
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position does not establish coercion, fraud, or misrepresentation. A contract 
cannot be avoided on that ground.^ Section 19 cannot apply where the 
contract itself contains a defeasance clause. And if the conditions of such 
clause are fulfilled, the party who is given right to annul the contract under 
it is entitled to do so unless the other party proves that the former has waived 
his rights.* 

Fraud. — Fraud does not make a transaction void but only voidable at 
the instance of the person defrauded.® Fraud as an inducement to a contract 
renders it voidable. Fraud in the performance of a contract is no ground 
for rescission.* 

Section 19 entitles the party whose consent to an agreement has been 
obtained by fraud and misrepresentation to treat the contract voidable at his 
option. It gives him the option either to treat it as binding or to treat it 
altogether void, and if he treats it altogether void he can withdraw any 
advantage that had been granted under fraud to the party practising fraud 
on him. He may resile from the position in which he has been placed on 
account of the fraud and misrepresentation.*^ 

The Explanation to Section 19 makes it clear that in order to entitle a 
party to avoid the contract on the ground of fraud or misrepresentation it has 
to be established that the fraud practised or misrepresentation made had 
actually caused him to consent to the contract sought to be avoided. If the 
fraud or misrepresentation had had no causal connection with the formation 
of the contract, the plea of fraud or misrepresentation will not avail the party 
seeking to avoid the contract.® 

A by misrepresentation leads B erroneously to believe that five hundred 
maunds of indigo are made annually at A's factory. B examines the accounts 
of the factory which show that only four hundred maunds of indigo have 
been made. After this, B buys the factory. The contract is not voidable 
on account of i^’s misrepresentation. 

As to further discussion on the necessity of inducement as caused by 
fraud or misrepresentation see under^Section 18, supra. 

Wliere a party who has undertaken to do a certain work had had the 
means, if he had been ordinarily diligent, to know everything about the work 
there can be no question of his having been induced by any misrepresentation 
or fraudulent non-disclosure of the facts, so as to entitle him to avoid the 
contract under the Section.'^ Under the Exception to Section 19, ordinary 
diligence is necessary if it is a case of active misrepresentation or silence 
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2. Western Indid Life Insurance Co. Ltd, v. Asima Sarkar, A.I.R. 1942 Gal. 412. 
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amountixig^ to fraud. Cases of fraud by active misrepresentation as 
defined under Section 17(3) are not covered by the Exception to 
Section 19,^ 

Where the petitioner and the respondent went through a ceremony of 
marriage without any intention on the part of the husband respondent to 
regard it as a real marriage, it was held that the consent of the petitioner 
was obtained by fraud and that the marriage in question was a mere pretence 
and was null and void.* 

A intending to deceive B falsely represents that five hundred maunds of 
indigo are made annually at A^s factory, and thereby induces B to buy the 
factory. The contract is voidable at the option of B. B having discovered 
a vein of ore on the estate of A, adopts means to conceal, and does conceal, 
the existence of the ore from A. Through A^s ignorance B is enabled to buy 
the estate at an undervalue. The contract is voidable at the option of A. 
A is entitled to succeed to an estate at the death of B. B dies. C having 
received intelligence of B’s death, prevents the intelligenee reaching A and 
thus induces A to sell him his interest in the estate. The sale is voidable at 
the option of A, A fraudulently informs B that ^*s estate is free from 
encumbrance. B thereupon buys the estate. The estate is subject to a mort- 
gage ; B may either avoid the contract or may, alternatively; insist on its being 
carried out and the mortgage-deed redeemed by A.* Under Section 55 of 
the Transfer of Property Act, 1882, clause (g), sub-section (1), in the absence 
of a contract to the contrary, the seller is bound, inter alia^ except where the 
property is sold subject to incumbrances, to discharge all incumbrances on 
the property existing up to the date of the sale. 

A contract between the railway administration and an adult passenger 
on the basis of a half-ticket is voidable and not void.* 

Where the fraud had been in fact perpetrated and there was no difference 
in the degree of guilt of the plaintiff and that of the defendant, the Court will 
not assist any of the parties.® 

Documents mistakenly signed, — Cases arise where a person is induced 
by the fraud of another to put his signature to a document embodying a 
contract quite distinct from the one the former had contemplated. The 
person directly responsii^le for the fraudulent inducement may either be the 
other party to the contract embodied or even a stranger. Now, the person 
signing the document may or may not be negligent in his doing. Even if he 
'vas, the contract as embodied in the document could not be enforced against 

1. Niranjan y, Tirilochan, A.I.R. 1958 OrUsa 81; Venkataratnam v. Sivaramudu, h.l.K, 
1940 Mad. 560 ; Apear v. Malchus, (1939) 1 Cal. 389 : A.I.R. 1939 Cal. 473 ; PTiaz Ahmad v. 
Persottam, 53 All. 374 : A.I.R. 1931 All. 154. 

2. Miss Shinen v, John James, A.I.R. 1952 Punj. 277. 

3. Whitley Stokes, Anglo-Indian Codes, vol. I, 1887, 557, observes that the word 
“redeemed** in illustration (c) to Section 19 probably means “paid ofT*. 

4. Union aj India v. Benode, A.I.R, 1962 Gal. 48, 

5. VUi^at Husain v. Misran, (1923) 45 All. 396. 
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him.^ Only in the case of a negotiable instrument negligence on the part of 
the person signing the document will impose liability on him in favour of 
the holders in due course.^ Apart from the case of a negotiable instrument 
and at a particular stage of its life, the contracts in question were invalid not 
merely on the ground of fraud, but also on the ground that the mind of the 
person signing the document did not accompany the signature. So far as 
the contract embodied in the document was concerned, he never intended to 
be a party thereto and therefore in the eye of the law never signed the con- 
tract to which his name is fraudulently appended. Such a signature is no 
better than a forged one.* In law, the effect would be the same even where 
the person responsible for the mistake had had no fraudulent intention,* 
The person induced to sign the document in order to get relief has to 
establish that the contract he contemplated was fundamentally different in 
its nature from the one embodied in the agreement.* The misrepresenta- 
tion must be as to the character and class of the deed and not merely 
as to the contents thereof. The relief to be granted to the person fraudu- 
lently induced to sign a contract is thus confined to a case where the con- 
tract embodied in the document is something quite distinct in its character 
and class from the one actually contemplated. When the two contracts are 
of the same kind, though differing only in details, in contents or legal effect, 
the Court will not protect him.® 

Where A, an illiterate woman, executes a deed under the impression that 
she is executing a deed authorising B, her distant nephew, to manage her 
lands, but within a few months detects that it was in reality a deed of gift of 
those lands in favour of B and the evidence shows that A never intended to 
execute such a deed of gift and that the deed was not read over or explained 
to her before she signed it, the deed was held as vitiated by fraud and wa?; 
therefore void and inoperative.’ 

Where a person has purchased certain land and the vendor has not only 
failed to disclose to the vendee that he had leased the land to a third party 
but has represented that the vendee could take immediate possession and 
cultivate the land, the sale is voidable and the absence of exercise of due 
diligence by the vendee is no defence open to the vendor.® 
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When a deed of one character, is executed on a representation that it is 
of a different character, it is wholly void and inoperative. Such a deed did 
not require to be set aside under Article 91 and a suit to recover possession 
of the properties comprised therein would be governed by Articles 142 and 
144 of the Limitation Act, 1908.^ Now see Articles 64 and 65 of the Limita* 
tion Act, 1963. 

When a voidable transaction is avoided, the avoidance is effective not 
from the date but from the date of the original transaction itself. The 
effect of the avoidance is to get rid of the transaction with the result that in 
law it is as if the transaction had never taken place.* 

If a person executes a document knowing its contents but misappreciates 
its legal effect, he cannot deny its execution.* If, however, as noted above, 
the plea of non est factum is to succeed, what has to be established is that the 
misrepresentation which caused the signature was a misrepresentation of the 
character and class of the document in question and not a misrepresentation 
simply as to its contents.^ 

Misrepresentatioii. — ^When consent to an agreement has been caused by 
misrepresentation, the agreement is voidable at the option of the party whose 
consent was so caused. 

The Exception to Section 19 however lays down that even if the consent 
was caused by misrepresentation as dehned in Section 18 or fraudulent 
silence as defined in the Explanation to Section 1 7, the contract will not be 
avoidable at the option of the party misled if he had had the means of 
discovering the truth with ordinary diligence. Illustration (b) to Section 19 
exemplifies this rule. 

As it has been observed by the Fifth Indian law Commission,® the Excep- 
tion to Section 19 does not apply to active fraud as distinguished from 
fraudulent silence and innocent misrepresentation. The word ‘fraudulent* 
in the Exception does not qualify ‘misrepresentation* but it qualifies only 
silence.® The wordings of the Section 19 should be made unambiguously 
clear while redrafting the Indian Contract Act. 

As to the effect of misrepresentation ees under Section 1 8, supra, 

Limitatson of time. — A party is entitled to resist the claim made against 
him by pleading fraud, and he is entitled to urge that plea though he had 
not brought a suit to set aside the transaction. In the circumstances he is 
not precluded from urging that plea by lapse of time^ The option of avoid- 
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ing a contract procured in any of the ways mentioned in Sections 19 aii4 
19A can be exercised by the party’s representatives unless such rights hjive 
been lost by the party by acquiescence or otherwise.^ An heir of a party to 
the contract is a person interested in the contract and can sue to set it aside«* 
For further notes, see under Section 19A, infra. 

Rescission. — Section 19 of the Contract Act does not require that an 
agreement shall be rescinded in a particular form, and all that Section 66 
provides for is that the rescission of a voidable contract may be communi- 
cated or revoked in the same manner and subject to the same rules, as apply 
to the communication or revocation of a proposal.® 

19A. When consent to an agreement is caused by undue 
Power to set aside i^flunce, the agreement is a contract voidable at 
contract induced by the option of the party whose consent was so 

undue influence. caUSCd. 

Illustrations 

(a) i4*s son has forged B'% name to a promissory note. under threat of prosecuting 
A's son obtains a bond from A for the amount of the forged note. If B sues on this bond, the 
Court may set the bond aside. 

{b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by undue 
influence, induces B to execute a bond for Rs. 200 with interest at 6 per cent, per month. 
The Court may set the bond aside, ordering B to repay the Rs. 100 with such interest as may 
seem just. 

Consent by undue influence. — When consent to an agreement has been 
caused by undue influence, the contract so reached is voidable at the option 
of the party whose consent was so caused.* A contract made on the basis of 
consent obtained by undue influence may be set aside by the Court absolutely. 
If however the party whose consent was obtained by undue influence has 
received any benefit from the contract, the Court may set aside the contract 
on such terms and conditions as may seem just. /I’s son has forged 5’s name 
to a promissory note. B under the threat of prosecuting A^s son obtains a 
bond from A for the amount of the forged note. If B sues on this bond, the 
Court may set aside the bond. A a money-lender, advances Rs. 100 to an 
agriculturist, and by undue influence, induces B to execute a bond for 
Rs. 200 with interest at 6 per cent, per month. The Court may set the 
bond aside, ordering B to repay Rs. 100 with such interest as may seem 
just.® The option of avoiding a contract procured by undue influence under 
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Section 19-A is not restricted by the provisions of the Mahomedan law.^ 

As to definition of undue influence, cases of undue influence and the 
various questions relating thereto, see Section supra. See also Sections 
27 to 30 of the Specific Relief Act, 1963, and Section 64 of the Contract 
Act, post, 

Option of the party misled. — A contract to which consent of a party 
has been obtained by undue influence is voidable at the option of the party 
unduly influenced. The contract being voidable, as opposed to void, will 
stand unless it is avoided. The voidable contract will continue as a valid 
contract until repudiated. It is not that it will remain invalid until con- 
firmed.® The voidability of the contract is an imperfection or defect which 
can be cured by the act or confirmation of the person who could avoid the 
contract because of the undue influence. Acceptance of rent will make good 
a voidable lease. The right under a voidable contract continues until it is 
avoided and therefore restoration of property handed over in pursuance of a 
voidable contract cannot be claimed until the instrument, where any, is 
avoided either by the act of parties or through the Court.® 

Gases. — A contract procured by undue influence is only a voidable one 
and only gives the person under undue influence a right of choice or election. 
Such a right, once exercised, is exhausted. So, if by notice expressly given 
or implied by conduct, the promisor elects to affirm, he can never afterwards 
claim to avoid ; similarly if he has once elected to avoid, he can never after- 
wards be allowed to affirm in his own interest. There is no locus poenitentiae 
in either case.* 

Where the lease has been the result of undue influence, at the worst it 
makes the lease only voidable. A Court cannot disregard a voidable contract 
unless it is avoided or set aside (by a Court) at the instance of the other 
party.® 

Where a donor of a gift is the victim of fraud or undue influence it is for 
him to have the alienation set aside on that ground and if he stands by, his 
wife has no locus standi to set aside the gift on those grounds.® 

In 1937 a lady of sixty-six years of age, unversed in business, whose pro- 
})erty had been managed by her brother until his death in 1936, was being 
advised in the preparation of her will, by the respondent, her solicitor, who 
had for many years been her family solicitor and then had the management 
of her property. By the first draft of her will her executors were to be the 
respondent and a bank, and her residuary estate was to be given to charities. 
Between the first consulation in October, 1936, and the execution of the will, 
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there were some twenty interviews between the testatrix and the respondent 
at which her will was discussed. The will that she ultimately executed 
appointed the respondent to be her sole executor and gave the residuary 
estate to him, a clause being included requesting him to apply the same in 
accordance with a letter not yet written. The residuary gift was of substan- 
tial value. The will was drawn by the respondent and executed in his office. 
The testatrix had no independent advice. In 1939 the respondent advised 
the testatrix to execute a codicil, which he drew, revoking the gifts to 
charities. The testatrix executed the codicil. The consequence of the 
revocation of the gifts to charities was that their amount fell into residue. 
The testatrix died in 1947 and the respondent proved the will and codicil. 
In action to revoke the grant of probate on the grounds that the testatrix did 
not know and approve the contents of her will or of her codicil it was held 
by the House of Lords that the burden of proof on the respondent to estab- 
lish that the testatrix knew and approved the contents of her will and codi- 
cil in so far as they benefited him was, in the circumstances of the case, a 
very heavy one.^ The evidence given by the author of the will, who was 
also its chief beneficiary, has to be regarded with suspicion, and each piece 
of evidence in such case demands the closest scrutiny and the testimony can- 
not be accepted without vigilance or jealousy.* 

If a person who seals and delivers a deed is misled by the statements or 
misrepresentations of the persons procuring the execution of the deed, so 
that he does not know what is the instrument to which he puts his hand, the 
deed is not his deed at all because he was neither minded nor intended to 
sign a document of that character or class as, for instance, a release while 
intending to execute a lease.® 

Where Rangamoni signed a document under the belief that she was signing 
a power-of-attorney whereas she was made to execute a deed of gift and 
exchange, thereby alienating the property from hierself to the defendant, the 
Court held that the contract was void ab initio.^ 

Where Titai executed a document under the impression that it was a lease, 
when in fact it was a deed of gift, the Court held there was no real execution 
since Titai*s mind would have been directed to one thing whereas what he 
put his hand to was something of an altogether different character. Thus 
if there was no real execution, the document was wholly void and not merely 
voidable.® 

The term ‘lawful’ agreement excludes not only unlawful agreements the 
object or consideration for which is unlawful as defined in the Contract Act, 
but all agreements which were on the face of them void. The word ‘lawful* 
cannot be construed as wide enough to include an enquiry as to whether the 
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agreement is voidable or not. Frauds undue influence, or coercion makes a 
contract voidable, and not void. In an application, therefore, under Order 
23, Rule 3 of the Code of Civil Procedure, 1908, the Court cannot consider 
the contract as not a lawful agreement of compromise because one party 
seeks to avoid it on the ground of fraud, undue influence, or coercion.^ 

An interest obtained by undue influence cannot be held by third parties 
although innocent of fraud. A bona fide transferee for value without notice 
is however protected.* No refundment of money or return of security, given 
under an agreement not to prosecute a criminal case, will be allowed unless 
circumstances disclose pressure or undue influence. Mere fear of punish- 
ment in a criminal case does not constitute undue influence.* The principles 
of justice, equity and good conscience do not necessarily disentitle a mort- 
gagee from insisting on his security for a greater sum than what has been 
actually advanced. Each case has to be judged according to it its own 
circumstances.* Excessive interest may not be a ground for relief but it may 
be evidence of the helplessness of the debtor. Where there was no undue 
influence the Court will not interfere.* 

For further examples of cases of undue influence see under Section 16, 
supra. 

Undue influence and law of limitation. — Article 91 of Schedule I of the 
Limitation Act, 1908, applied to suits by plaintiffs to have instruments avoided.* 
The period of three years permitted by Article 91 began to run from the 
discovery of the plaintiff of the true nature of the deed which he had signed 
and not from the date when he escaped from the influence by which, accord- 
ing to the plaintiff, he was dominated.^ Now see Article 59 of the Schedule 
to the Limitation Act, 1963. 

A defendant may raise undue influence by way of defence and it is not 
necesssary for him to take steps to set aside the agreement.® A defendant 
may, by way of equitable defence, set up the invalidity of a deed, although 
his right to have it avoided by a suit has become timebarred. Delay and 
acquiescence will not bar the defendant’s right to equitable relief unless he 
knew that he had the right, or being a free agent at the time, he deliberately 
determined not to inquire what his rights were or to act upon them. Where 
beyond signing the deed the defendant does not do anything to show that he 
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considered the deed effectual he will not be barred by mere lapse of time 
from Setting up the invalidity of the deed»^ 

Where a document has been obtained by practising fraud or undue influ- 
ence, the legal representatives can bring a suit to set aside the document. 
A heir of a party to the contract is a person interested in the contract and 
can sue to set it aside.* Where the executant of a document had no oppor- 
unity to have it cancelled on the ground of undue influence, it is open to his 
representatives to raise the defence of undue influence.* Section 19A is not 
confined solely to parties to the contract and hence the option of avoiding a 
contract procured in any of the ways mentioned in Sections 19 and 19A can 
be exercised by the party’s representatives unless such rights have been lost 
by the party by acquiescence or otherwise.* The plea of undue influence 
can be raised only by the executant of document or his representative in 
estate but not by a third party claiming adversely to such executant.* 
Under Section 88 of the Indian Trusts Act, the personal representatives of 
the executor can bring a suit to set aside a document improperly 
obtained by the person in fiduciary relationship with the executor.® 

STATE AMENDMENTS 
Sections 19B and 19C 
Madhya Pradesh 

By the Madhya Pradesh Indian Contract (Amendment) Act, 1938,’ after 
Section 19-A of the Indian Contract Act, 1872, the following Sections shall 
be deemed to be inserted, namely® : — 

(a) ‘Maintainer’ means a person who gives assistance 
or encouragement to one of the parties to a suit 
Definitions of main- or proceeding and who has neither an interest 

tainer and champer- ^ . i. i 

tous agreement. m SUCH suit OT proceeding nor any other motive 
recognized by law as justifying his interference. 

(b) ‘Champertous agreement’ means an agreement whereby 
the nominal plaintiff agrees with the maintainer to share with 
or give to him a part of whatever is gained as the result of the 
suit maintained. 

1. Lakshmi Doss v. Roop Laul (F.B.), (1907) 30 Mad. 169, 178: 17 M.L.J. 19; Rangnath v. 
Govind, 28 Bom. 639: 6 Bom. L.R. 592. 

2. Shraoan y, Kashiram f (1926) 5 \ Bom. 133: 29 Bom. L.R, 115: 100 I.G. 932: A.I.R. 
1927 Bom. 384. 

3. Rash Behori v. Haripadoy 59 C L. J. 387; 152 I.G. 561; A.I.R* 1934 Gal. 762. 

4. Manhhan v*. Sri Ram, (1936) A.L. J. 1215: 165 I.G. 240: A.I.R. 1936 All. 672; Shravan 
V. KashirarUy 51 Bom. 133; 100 I.G. 932: 29 Bom. L.R. 115: A.I.R. 1927 Bom. 384. 

5. Kotumal v. Dur Mahomedy A.I.R. 1931 Sind 78. 

6. Shravan v. Kashiram (1926) 51 Bom. 133; 29 Bom. L.R. 1 15: 100 I.G. 932: A.I.R. 1927 
Bom. 384; Govind v. Siudtri (1918) 43 Bom. 173 : 17 I.G. 883 : 20 Bom. L.R. 911. 

7. Thif Act has been extended with effect from 1 January, 1959, to the whole of 
Madhya Prade^ and amended by Section 3 and Schedule of the M. P. Act 23 of 1958. 

8. Section 2 of M. P. Act XV of 1938. 
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19--G. A champertous agreement may be set aside upon such 
Power to tet aside terms and conditions as the Court may deem fit 

ment. tO XmpOSe. 

The drafting of clause (b) of Section 19-B does not seem to be accurate. 
A champertous agreement may be an agreement whereby either the nominal 
plaintiff or the nominal defendant agrees with the maintaincr to share with 
or give to him a part of whatever is gained as the result of the suit mainj^ained. 
The expression “or the nominal defendant’* seems to have been omitted in 
clause (b) through oversight, because according to clause (a) of the Section a 
‘maintaincr’ is a person who gives assistance or encouragement to one of the 
parties to a suit or proceeding, and this party may either be a plaintiff or a 
defendant. Even supposing that the Legislature intended to discourage 
litigiousness on the part of the citizens only as plaintiff and not defence 
in law as such, though such intention would be lacking in imagination, the 
common law of the country, namely, the public policy of the law, will come 
to the rescue of the ‘nominal defendant’ in deserving cases as to which see 
^Maintenance and ckamperty\ under Section 23, post. 

Champertous agreements are not void per se but may be set aside on proper 
terms. The question whether a champertous agreement should be set 
aside will depend on the facts and circumstances of each case, and it is not 
possible to lay down a universal formula which will be applicable in all 
cases. 

The w^ords “may beset aside” in Section 19-C are not to give a discretion 
but to confer a power, and the exercise of such power depends not upon the 
discretion of a Court or a Judge, but upon the proof of a particular case out 
of which such power arises. Once an agreement comes within the definition 
of ‘champertous agreement’ as given in Section 19-B, (b), the Courts will be at 
liberty to set aside it. The discretion of the Court will be exercised only in 
imposing the terms and conditions while setting aside the agreement and 
this discretion has to be exercised judicially. 

Where the plaintiff was a maintainer as defined in Section 19-B, and the 
agreement was champertous, it could not be specifically enforced. The 
plaintiff was however entitled to compensation.* 

20. Where both the parties to an agreement are under a 
Agreement void where mistake as to a matter of fact essential to the 

both parties are under . . . , 

listakc as to matter agreement, the agreement is void. 

of fact. 

Explanation . — An erroneous opinion as to the value of the thing 
which forms the subject-matter of the agreement is not to be 
deemed a mistake as to a matter of fact. 


1. Pannalal v. Thansing, A.l.R. 1952 Nag. 195. 

2. Passarilal v. Chhuttanbaij A.l.R. 1953 M.P. 417. 
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Illustrations 

(a) A agrees to sell to B n specific cargo goods supposed to be on its way from England 
to Bombay. It turns out that before the day of the bargain, the ship conveying the cargo 
had been cast away and the goods lost. Neither party was aware of the facts. The agree*- 
ment is void. 

(b) A agrees to buy from B a certain horse. It turns out that the horse was dead at the 
time of the bargain, though neither party was aware of the fact. The agreement is void. 

(c) A being entitled to an estate for the life of B^ agrees to sell it to C. B was dead at 
the time of the agreement, but both parties were ignorant of the fact. The agreement is 
void. 

Both parties mistaken. — ^Where both the parties to an agreement are 
under a common mistake as to a matter of fact essential to the agreement, 
the agreement is void. 

Mistake. — Mistake is a misconception or error.^ Mistake is not a mere 
forgetfulness* ; it is a slip made not by design, but by mischance. An expec- 
tation which is not fulfilled is not a mistake.® 

Mistakes in the formation of contracts may be of three kinds, namely, 
unilateral mistake, mutual mistake, and common mistake. In a case of 
unilateral mistake only one of the contracting parties is mistaken and the 
other knows of his mistake. Thus there is no correspondence of proposal 
and acceptance. In a case of mutual mistake the contracting parties mis- 
understand each other and here also there is no real correspondence of offer 
and acceptance. The parties are really not consensus ad idem and, strictly 
speaking, there is in fact no agreement at all. In a case of common mistake 
both the contracting parties make the same mistake. The minds of the 
contracting parties are, however, ad idem and there comes into being, strictly 
speaking, an agreement, but it is devoid of force and efficacy because both 
the parties are mistaken about some fact which is vital to the agreement. 
Section 20 of the Indian Contract Act deals with the common mistake of 
fact and not with the mutual or unilateral mistake of fact. As to the effect 
of mutual and unilateral mistakes see under Section 22, posi,^ 

A contract where there is no mistake as to its execution is not void.® 

Section 20 does not apply to a case where the contracting parties have 
made a mistake as to any fact existing at the time of the making of the 
contract and it is complained that one of them is unable to carry out its 
part of the contract on account of the unexpected refusal of a third person 
to carry out his obligation under another agreenfent.® Where the defendant 
was actually aware of the defect in his title which he was conveying to the 


1. V^h 2 txiOT\. i' Law LexicoUt 14th cd., 1953, 661. 

2. Barrow v. Isaacs, [1891] 1 Q^.B. 417. 

3. Wharton: Law Lexicon, 14th ed. 1953, 661 ; Peria Sami v. Representatives of Salugaf 
(1878), L.R. 5 LA. 61, 73. 

4. For a mis-statement of the effect of mutual and unilateral mistakes, see U. F. Govt, v. 
Jfanhoo Mol, A.l.R. 1960 All. 420, per Dwivedi, J., at page 423. 

5. JT. Af. P, R, Firm v. Ponniah^ A.l.R. 1923 Mad. 17. 

6. U, P, Govt, V. Nanhoo Mol, A.l.R. 1960 All, 420. 
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plaintiff at the time of the sale, there was no mutual mistake of facts under 
Section 20.^ In Sheikh Brothers Ltd. v. Ochsner, [1957] A.C. 136, (on appeal 
from the Court of Appeal for Eastern Africa), the mistake was as to a matter 
of fact essential to the agreement, and hence the licence agreement was void 
imder Section 20 of the Indian Contract Act, 1872, and the appellant was 
not, therefore, entitled to compensation under Section 56 of the Indian 
Contract Act, 1872* 

Common mistake. — In common mistake, both parties make the same 
mistake. Each knows the intention of the other and accepts it, but each is 
mistaken about some underlying and fundamental fact. The parties, for 
example, are unaware that the subject-matter of their contract has already 
perished. Or, the parties may enter into an agreement for the sale of a 
given picture both thinking that the picture was painted by Poet Rabindra 
Nath Tagore, whereas in fact it was one by Dr, Abanidra Nath Tagore. 
This will also be a case of common mistake. In both the cases, the agreement 
is void. A sells to B an estate innocently, which at the time is actually 
swept away by a flood without knowledge of the fact. Simply because 
a conveyance has been executed, and, say, a bond given for the stipulated 
price, A cannot claim the price, because the subject-matter of the sale was 
not at all there at the time of the contract.* 

In the case of common mistake, the mistake does not operate to avoid the 
contract at the English common law. Only equity can set aside the contract 
on terms. Even when a contract has been executed it can be set aside in 
equity on terms on the ground of common mistake. Under Section 20 of 
the Indian Contract Act an agreement is void where both the parties to it 
arc under a mistake as to a matter of fact essential to the agreement reached. 
It is not enough that there was a mistake as to some point, even though a 
material point, a mistake as to which does not affect the substance of the 
whole consideration.* 

In order to render a contract void under Section 20 of the Contract Act 
the common mistake must be relating to a fact essential to the agreement.* 
Where the intention of the parties was that the risk should attach in 
the past and they were ignorant whether the goods were in existence or 

1. Harilal Dalsukhram v. Mulchand, (1928) 52 Bom. 883. 

2. Hitchcock V. Giddings (1817), 4 Price 135, 141. 

3. Adaikappa v. Thomas Cook and Son, A.I.R. 1933 P.C. 78 : 64 M.L J. 184 : 142 l.C. 660 ; 
Babshettiv. Venkataramana, {IS79) 3 Bom, 154, 158; Peria Sami v. Representatives of Salugar 
(1878), L.R. 5 I.A. 61, 73 ; Chin Gwan and Co. y. Adamji, (1933) 11 Rang. 201; 146 l.C. 
440 : A.I.R. 1933 Rang. 79 ; ChandanmuU v. Clive Mills Co. Ltd., (1948) 2 Gal. 297 : A.I.R. 
1948 Gal. 257 ; 52 C.W.N. 521 ; Kochuvarecd v. Mariappa, A.I.R. 1954 T.C, 10. 

4. Secretary of Stah v. Pfabi Baksh, A.I.R. 1927 Oudh 198 ; Ismail v. Dattatraya, (1916) 40 

Bom. 638 ; Secretary of State v. Sheth Jeskingbhai, (1893) 17 Bom. 407 ; Babshetti v. Venkata^ 
ramana, (1879) 3 Bom. 154; Kuchwar Um OS Stone Co. v. Secretary of State, (1937) 16 Patna 
159 ; Debendra v. Administrator^General of Bengal, (1906) 33 Cal. 113 \ on appeal, 35 Gal. 955 : 
L.R. 35 I.A. 109 ; Sarat Chandra v. Rajom, (1908) 12 C.W.N. 481 ; Pfarayan v. Raoji, (1904) 6 
Bom. L.R. 41 7 ; IT. Panduranga v. State of Mysore, AI.R. 1965 Mys. 244. ' 
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destroyed, there was no question of mistakes which would attract Seotion 20 
of the Contract Act.' 

If plaintiff wants to recover the money paid under a mistake of fact, it 
is necessary for him to establish that the mistake is as to some fact causing a 
liability to pay. Cash handed over under a voluntary contract hardly 
comes within that description,* 

Where there is a mutual (common) mistake as to a fact which goes to 
the root of the contract, and frustrates the object of the agreement, Section 20 
will apply. But where one of the parties to an agreement knows a fact which 
makes his bargain an advantageous one, and that fact is unknown to the 
other party of the agreement, the other remains bound by the contract unless 
there is an obligation on the party knowing the fact to disclose it to the other 
party to the contract.* 

The existence of a separate war»*anty in a contract is evidence that the 
matter of the warranty is not a condition or essential part of the contract, a 
mistake in regard to which will render the contract void under Section 20 
of the Contract Act.^ 

In a written agreement by a debtor to pay his debt by instalments, 
securing the payment by a mortgage of laud, the amount of the debts was 
erroneously stated to be greater than it actually was. In a suit on the agree- 
ment, it was held that such an error was ground for reforming the account, 
but not for setting aside the agreement.* 

Where the notice issued under Section 63(2) of the Calcutta Improve- 
ments Acts 191 1-1915 and the consequent liability to restriction upon the 
use of premises constituted a matter of fact essential to an agreement, the 
case fell within the provisions of Section 20®. 

Where a compromise had been entered into by the parties and sanc- 
tioned by the Court under a misapprehension of material fact, the compro- 
mise will be set aside.’ 

The Government in granting and the Kalyanpur Company in accepting 
a lease or a contract for lease were under the impression that the Govern- 
ment had a title to grant such a lease or contract. But as both the parlies 
were under a mutual (common) mistake of fact as to a third person’s title 
the agreement had no binding effect.® 

Mistakes affecting a contract may be of different kinds and may give 
rise to different results. The mistake may consist in the expression given 


1. The Indian Trade and General Insurance Co. Ltd, v. Bhailal Maneklal, A.I.R. 1954 Bom, 
148. 

2. Adaikappa'v, Thomas Cook & Son (Bankers) ^ Ltd,y A.I.R. 1933 P.G. 78. 

3. Chin Cwan & Co, v. Adamjee Hajee Dawood & Co,, A.I.R. 1933 Rangoon 79. 

4. Sada Kavaur v. Tadepally Basaviah, (1907) 30 Mad. 284. 

5. Seth Gokul Dass v. Murli and (1878) 3 Cal. 602, 608 : 5 I.A. 78, 84. 

6. Nursing Dass v. Chuito Lall, (1923) 50 Cal, 615. 

7. Bibee Solomon v. Abdool Azeez, (1881) 6 Gal. 687. 

8. Kuchwar Ume & Stone Company, Ltd, v. Secretary of State, (1937) 16 Patna 159 (S.B.): 
A.I.R. 1937 Patna 65. 
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in a formal document to the real agreement between the parties, in which 
case the agreement is valid and the remedy is by a rectification. The 
mistake may be such as to prevent any real agreement being formed in 
which case the agreement itself is void. Each party may have meant 
something but not the same thing as the other. There is no constnsus 
ad idem and the minds of the parties never met. In such a case, there 
is no agreement at all. It may also happen that the parties had a common 
intention which however was based on an assumption made by both of them 
as to some matter of fact essential to the agreement, such as the existence 
of the thing which is the subject of the contract. If an assumption of a 
basic or fundamental character made by the parties to an agreement is 
erroneous, the agreement is void at its inception, the law regarding such 
errors as striking at the root of the agreement itself. To hold otherwise 
would be creating rights and liabilities entirely beyond and outside what 
was intended by the parties when they entered into the agreement. The 
same result is reached by implying a term in the contract itself that it was 
conditional upon the existence of a state of things which can reasonably 
and properly be described to be basic or fundamental.^ 

The question whether the mistake is basic or fundamental depends on 
the circumstances of each case and on the construction of the particular con- 
tract sought to be enforced.* 

An overpayment of a second mortgage by the first mortgagee, due to a 
mistake as to the state of account between the first mortgagee and the mort- 
gagor, is a mistake **as between” the two mortgagees which will found a 
claim for money had and received.* 

Common mistake as to essential fact. — Where both the parties to 
an agreement are under a mistake as to a matter of fact essential to the 
agreement, the agreement is void. A agrees to sell to 5 a specific cargo of 
goods supposed to be on its way from England to Bombay. It turns out that 
before the day of the bargain, the ship conveying the cargo had been cast 
away and the goods lost. Neither party was aware of the facts. The agree- 
ment is void.^ A agrees to buy from B a certain horse. It turns out that 
the horse was dead at the time of the bargain, though neither party was 
aware of the fact. The agreement is void. A being entitled to an estate 
for the life of agrees to sell it to C. B was dead at the time of the agree- 
ment, but both parties were ignorant of the fact. The agreement is void.® 

1. Ramanujulu v. Gajaraja, A.I.R, 1950 Mad. 146 ; Norwich Union Fire Insurance Society v. 

Ltd., [1934] A.C. 435 : A.I.R. 1934 P.G. 171 ; Joseph Constantine Steamship Line, Ltd. v. 

Herial Smelting Corporation, Ltd., [1942] A.C. 154 : 110 L.J. K.B. 433. 

2. Ramanujulu v. Gajaraja, A.I.R. 1930 Mad. 146 ; Secretary of State v. Nabi Bakhsh, A.I.R. 
[Ji^27 0udh 198. 

3. Wetd-Blundell v. Synott, [1940] 2 K.B. 107. 

J 4. Couturier v. Hastie (1856), 5 H.L.G. 673 ; 101 R.R. 329. 

5. Strickland V. Turner (;852), 7 Ex. 208 : 86 R.R. 619 ; Cochrane v. Willis (1865), L.R. 

: 1 Ch. 58. 
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The Explanation to Section 20 makes it clear that an erroneom opinion 
as to the value of the thing which forms the subject-matter of the agreement 
is not to be deemed a mistake as to a matter of fact.^ As to the effect of one- 
sided mistake as to matter of fact, see Section 22, post. As to the effect of 
mistakes as to law, see Section 2\^post, 

Effect of common mistake* — Where both the parties are mistaken as 
to the essential fact, the agreement is void. Where only one of the parties is 
mistaken as to a matter of fact, the contract is not void ; it is not even neces- 
sarily voidable. Sec Section 22, post. As to effect of mistakes as to law, sec 
Section 21, post. 

When a contract is void, it means that the instrument or transaction is 
so nugatory and ineffectual that nothing can cure it. Acceptance of rent, for 
example, will not affirm a void lease. In a void agreement no legal contract 
ever comes into being and so the rights of the parties arc determined in- 
dependently of the deed where any. There is no need to avoid or cancel that 
which never existed in the eye of the law.* 

In the case of common mistake, formally there is correspondence of 
proposal and acceptance, but where the parties are both mistaken about 
some fundamental fact their mistake will be fatal to the existence of the con- 
tract. Thus, where in the case of common mistake the particular subject- 
matter of the agreement is in fact non-existent, the agreement reached 
though complete in its form cannot have efficacy. The contract in such a 
case is therefore void, that is, without any legal significance.® 

In the case of common mistake, the parties are of one mind, though the 
agreement is later discovered as to have no content at all or to have been 
based on an assumption which was taken to be fundamental by both the 
parties but has proved false. The proof of common mistake excludes inten- 
tion. The common mistake relied on by a party should however be of such 
a nature that it can properly be described as a mistake in respect of the 
underlying assumption of the contract or transaction or as being fundamental 
or basic.® Where a mistake or misrepresentation has been there as to some 
facts which facts by the common intention of the parties, whether expressed 
or more generally implied, constitute the underlying assumption without 
which the parties would not have made the contract, such a mistake com- 
mon to both parties is, if proved, sufficient to render a contract void.* 
The underlying assumption can only properly relate to something which 

1. HarUal V, Mulchand, (i92B) 52 Bom. 883 ; 113 I.C. 29 : A.I.R. 1928 Bom. 427; 
Statiary of State^ v. Tellepeedi) A.I.R. 1925 Mad. 859 ; 87 I.C. 644 ; Soorath v. Bhabasankar, 119 
I.C. 205 ; (1928) 33 G.W.N. 626 ; A.I.R. 1929 Gal. 547. 

2. Aiaram v. Ludheshwofy (F.B.), A.I.R. 1938 Nag, 335 ; Pelherpermal v. Muniandy, 35 
Cal. 551 P.C. ; Husen v. Rajaramy A.I.R. 1914 Nag. 75. 

3. Couturier v. HastUy (1856) 5 H.L, Gas. 673 ; StrickUnd v. Turnery (1852) 7 Exeb. 208; 
Galloway v. Gallowayy (1914), 30 T.L.R. 531. 

4. Norwich Union Fire Insurance Society, Ltd. v. Price Ltd., [1934], A.C. 455, 463. 

5. Bell V. Lever Brothers, Ltd., [1932] A.C. 161, 206, 218, 235. 
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hoth the parties must necessarily have accepted in their minds as an essential 
and integral element of the subject-matter. This underlying assumption 
may also relate to quality of the thing contracted for. In such a case 
a mistake will affect assent where it is the mistake of both parties 
and is as to the existence of some quality which makes the thing without 
the quality essentially different from the thing as it was believed to be. 
This is one line of thought. This line seeks to imply that a contract 
will be void if the parties proceed on a false and a fundamental assumption 
irrespective of the character of the fact assumed to be true. There is, on 
the other hand, the restrictive view holding that the only false assumption 
sufficiently fundamental to rank as operative mistake is the assumption that 
the very subject-matter of the contract is in existence,^ This latter view 
represents the English common law on the subject, namely, that a common 
mistake though fundamental docs not as a general principle nullify a contract 
at common law. According to the English common law, a contract is not 
void merely because the parties acted under a common mistake, however 
fundamental that mistake may be.* It is only where the subject-matter of the 
contract is not in existence at the time of the agreement or the subject- 
matter has already been the property of the buyer or transferee himself at 
the time of the sale or transfer that the agreement is void under the English 
common law. When goods, for example, whether specific or unascertained, 
are sold under a known trade description without misrepresentation, innocent 
or guilty, and without breach of warranty, the fact that both parties arc 
unaware that goods of that known trade description lack any particular 
quality is completely irrelevant. The parties are bound by their contract, 
and there is no room for the doctrine that the contract can be treated as a 
nullity on the ground of common mistake, even though the mistake from the 
point of view of the purchaser may turn out to be of a fundamental charac- 
ter.® Thus even where both the parties were under a mistake and the said 
mistake was of a fundamental character with regard to the subject-matter, 
but nevertheless to all outward appearances were agreed with quite sufficient 
certainty on a contract for the sale of goods by description, the contract was 
not treated in the eye of the common law of England as a nullity. The 
common mistake prevalent in the minds of the parties but not reflected in 
the contract itself did not vitiate the contract under the English common 
law, though in eqxiity such a mistake might in some circumstances be a 
ground for setting aside the contract in question.* 

1. Cheshire and Fifoot ; Law of Contract, 4th edn., 1956, 172-179 ; ibid., 5th cdn., 1960, 
174-185 ; and 6th edn., 1964, 187-202. SolUv. Butcher, [1950] 1 K.B. 671 : [1949] 2 All E.R. 
1107 ; Leaf v. International Galleries, [1950] 2 K.B. 86 : [1950] I All E.R. 693 ; Bell v. Lever 
Bfothers, Ltd., [1932] A.G. 161, 

2. See Cheshire and Fifoot, Law of Contract, 5th cdn„ 1960, 184 ; 6th cdn., 1964, 198. 

E R^*90?^*^ and Jones, Ltd. v. Bunten and Lancaster, Ltd., [1953] 1 Q.B, 646 : [1953] I All 

4. Frederick E. Rose (London), Ltd. v. William H. Pirn, Jut. & Co., Lid., [19531 2 O-B. 450 : 
[1953J 2 AU E.R. 739. . 
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The scope and effect at common law of common mistake on a oontmet 
have been discussed by the House of Lords in Bell v. Lever^ [1932] A.C. 161* 
In SolU V. Butcher^ [1950] 1 K.B. 671, Denning, L.J., had had the view that a 
contract would not be void if based on a false and fundamental assumption 
of any character. It would be void, according to Denning, L.J., only if 
the subject-matter was non-existent. Irrespective of this view of Denning, 
L.J., a contract, in England, even though not void at common law for com- 
mon mistake, may be set aside in equity upon such terms as seem fit to the 
Court.^ 

Under the English common law, where the basis upon which the contract 
had been entered into had had no existence, the contract will be set aside. 
Such a case of contract is known as the case of res extincta.^ Where a party 
has nothing to assign, transfer, sell, or convey, the assignment, transfer, sale, 
or conveyance is a nullity. Through a common mistake an agreement may 
also be made for transfer, assignment, lease, or sale of a property in favour 
of a person where in fact the transferee, assignee, lessee, or the purchaser 
himself was in law the owner of the thing conveyed, and thus there was 
nothing for the other party to convey. This last case of contract is known 
as the case of res s?ia,^ The existence of the subject-matter of the contract 
is as essential as the existence of the parties thereto.^ This restrictive view 
of the English common Jaw as to the operativeness of common mistake does 
not however bar in England the application of the equitable principles of 
relief to deserving cases. Equity may set aside a contract based on a common 
mistake even where the said common mistake is not of a fundamental charac- 
ter. Equity may also rectify a written agreement where the writing has 
failed to record accurately the agreement that was sought to be made by the 
parties inter se. Equity like common law regards the cases of the res extincta 
and the res sua as nullity. 

Under equity the void contract may be refused specific performance. 
It may also be set aside even after it has been executed. Ancillary relief 
may also be granted to either of the parties if the circumstances of the case 
so require.® When once the Court finds that an agreement was reached as 
between the parties who had been under a common mistake of a 
material fact, the Court may set the contract aside, and it has ample juris- 
diction to set aside even an order of the C(^urt which was founded upon that 
contract.® In its equity jurisdiction, the Court may set aside a contract even 
when it is not void on the ground of common mistake."^ Where parties have 

1. Huddersfield Banking Co., Ltd. v. Henry Lister & Son^ Ltd.^ [1895] 2 Ch. 273. 

2. Scott V. Coulsony [1903] 2 Ch. 249, 233. 

3. Bingham v. Bingham, (1748) I Ves. Sen. 126 ; Cochrane v. Willis, (1865) 1 Ch. App. 
58 ; Debenham v. Sawbridge, [1901] 2 Ch. 98, 109. 

4. Bell V. Lever Brothers, Ltd,, [1932] A.C. 161, 218 ; fifewborne v. Sensolid (Great Britain), 
Ltd., [1954] 1 Q.B. 45 : (1953) 1 AIIE.R. 708. 

5. Cooper v. Phibbs, (1867), L.R. 2 H.L. 149. 

6. Hudder^eld Banking Co,, Ltd, v. Henrv lAsUr & Son, Ltd., [1895] 2 Ch. 273, 284. 

7. SoUe V. BuUher, [1950] 1 K.B. 671 : [1949] 2 All E.R. 1 107. 
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reached final agreement upon the terms of a contract but, owing to common 
mistake, these terms are inaccurately expressed in a later instrument, the 
Court may not only rectify the instrument but also decree specific perfor- 
mance of it as rectified.^ The Court of equity also seeks to do justice to 
third parties where their interests have meanwhile intervened,® though under 
the English common law relief could not be given to a third party where the 
contract in question was void because of common mistake.® 

Section 20 of the Indian Contract Act embodies the English equitable 
rules of common mistake. The illustrations to the Section however confine 
themselves only to cases of the res extincta. 

There is difference between a mistake as to an existing fact and a mistake 
as to a future occurrence with distinct consequence. A mistake as to an 
existing fact will render the contract void ab initio^ that is, if the parties have 
entered into a contract upon such a mistake there is and never has been any 
contract at all between them. On the other hand, if the mistake is as to 
some future event, a binding contract is entered into between the parties, 
rhe contract may be avoided or rescinded at some future date if the expected 
event does or does not happen. 'Thus in case of mistakes as to a future fact 
tno contract would not be void ab initio,^ 

Where a consignee has entered into a contract of sale of goods with a 
third person but before the sale and without the knowledge of the vendor 
the goods arc stolen in transit, the contract of sale is void on account of 
bilateral fcommon) mistake.^ If parties contract under a mutual (common) 
mistake and misapprehension as to their relative and respective rights, the 
result is that the agreement is void.® "riic Government of Bihar represented 
to a Lime Co. the plaintilT that it had the right to forfeit the lease of one 
Kucliwar Co. and grant a lease to the plaintiff, and the plaintiff believing 
ill that representation entered into a contract with the Government. But 
as a result of the decision of the Privy Council the Government became 
incapable of making out the title which it asserted it had at the time of the 
contract. The title of the Government was not however wholly gone but 
was restricted only by reason of the earlier lease which had still several years 
to run. It was held that in the circumstances it had been open to the plain- 
tilT to repudiate the contract if he so liked, but the Government could 
certainly not plead that the contract was void on the ground of mistake and 
refuse to perform that part of the cigreement which it was possible for it to 
perform.’ In a written agreement by a debtor to pay his debt by instal- 

1. Craddock Brothers v. Hunty [1923] 2 Gh. 136. 

2 . Huddersfield v. Henry Lister, [1893] 2 Oh. 273. 

3. Cundy v. Lindfay, (1878) 3 App Gas. 439, 

4. Chandanmull v. Clive Milh Co. Ltd.. A.I.R. 1948 Gal 257. 

3. Governor-General in Council v. Kahir Ram, A.I.R. 1948 Patna 345. 

6, Kuchwar Lime & Stone Co., Ltd. v. Secretary of State, (S.B.), (1937) 16 Patna 1.59 : A.I.R* 
1^37 Patna 65 ; iT. Panduranga v. State of Mysore, A.I.R. 1965 Mys. 244. 
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meats, securing the payment by a mortgage of land, the amount of the debts 
was erroneously stated to be greater than it actually was. In a suit on the 
agreement it was held that the error in question wats ground for reforming 
the account, but not for setting aside the agreement.' 

One fundamental distinction between Section 20 of the Contract Act and 
Section 55 of the Transfer of Property Act, consists in whether both parties 
to the contract to sell or the seller alone have or has knowledge of a defect 
in the property sold, for while in the former case the ignorance of the parties 
is not dishonest, in the latter, the element of fraud necessarily intervenes and 
it is for this reason that Section 55 of the Transfer of Property Act expressly 
declares the conduct of the seller to be fraudulent when he fails to disclose 
to the buyer a material defect in the property. Consequently, reasoning 
under Section 20 of the Contract Act cannot be used in support of a reason- 
ing under Section 55 of the Transfer of Property Act.* 

The parties were contemplating sale of a plot of land under the impres- 
sion that it was five bighas, while as a matter of fact the area was less. 
According to the municipal rules the plaintiff would not be entitled to build 
on the land, the area being less than five bighas. The case was one of a 
(common) mistake as to a matter of fact essential to the agreement, and as 
such the agreement was void under Section 20 of the Contract Act and i¥)t 
enforceable in law.* 

Where the party assailing the contract does not suggest that it was 
vitiated by mutual (common) mistake but alleges that he was labouring 
under mistake as to the nature of the work to be done under the contract 
that would not, as is clear from Section 22, entitle him to avoid the contract.^ 
If a compromise were void under Section 20 the order passed on the 
basis thereof will be wrong or incorrect to be rectified in appropriate pro- 
ceedings but it will not amount to an order without jurisdiction.® 

Mutual (common) mistake such as would render a contract void within 
the meaning of Section 20 depends upon facts which must be pleaded and 
proved. Where the plea is not made out either in the plaint or at the 
hearing before the trial Court, it cannot be raised for the first time in 

appeal.® 

Rectification of written agreements. — Cases arise where a document 
purporting to embody the terms of a contract fails to state them accurately, 
It may thus reveal a mis-statement, understatement, or overstatement of the 
content of the contract sought to be made. A court of equity in England 
when moved will rectify the document in question only on the ground of 


1. Seth Gokul Dass v. Murli, (1878) 3 Cal. 602. 
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common mistake^ and will also, when necessary, order specific performance 
of the agreement as embodied in the rectified document.* 

As to the right of a party to resist specific performance of a contract on 
the ground of mistake, see Specific Relief Act, 1963, Sections 9 and 18. As 
to the law of rectification of instruments in India, see Section 26 of the 
Specific Relief Act, 1963. As to the law of cancellation of instruments in 
India, see Sections 31 to 33, ibid, 

“In order to get rectification it is necessary to show that the parties were 
in complete agreement upon the terms of their contract, but by an error 
wrote them down wrongly ; and in this regard, in order to ascertain 
the terms of their contract, one does not look into the inner 
minds of the parties — into their intentions — any more than one 
docs in the formation of any other contract. One looks at their outward 
acts, that is, what they said or wrote to one another in coming to their 
agreement, and then compares it with the document which they have signed. 
If one can predict with certainty what the contract was and that it is, by a 
common mistake, wrongly expressed in the document, then one rectifies the 
document but nothing less will suffice.*** A party is entitled to rectification 
of a contract if he proves beyond a reasonable doubt that he believed a 
particular term to be included in the contract and that the other party 
concluded the contract with the omission or a variation of that term in the 
knowledge that the first party believed that term to be included.* 

Contracts may be rectified so as to carry out the intentions of the con- 
tracting parties where they have been drawn up, by reason of a common 
mistake, to an effect militating against the intentions of both.* 

The essence of rectification is to bring the document which was expres- 
sed and intended to be in pursuance of a prior agreement into harmony 
with that prior agreement. It presupposes a prior contract and it requires 
proof that by common mistake the final completed instrument as executed 
fails to give proper effect to the prior contract. For this purpose evidence 
of what took place prior to the execution of the completed document is 
obviously admissible and indeed essential.* In order to enable the Court to 
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rectify a faulty document, there must be evidence of an agreement whether 
made orally or in a written form clearly expressing the intention of the 
parties. Without the basis of this earlier oral or written agreement^ the 
Court will not be in a position to rectify the faulty document which subse* 
quently sought to embody the intention of the parties by way of restatement. 
The earlier agreement whether oral or written must have been the final, 
express, and conclusive embodiment of the intention of the parties. Without 
the basis of such an embodiment of the intention of the parties the Court 
will have nothing wherewith to judge as to the mis-statcmeiit, understatement, 
or overstatement of the content of the real contract alleged to have been 
faultily incorporated in the document sought to be rectified. The earlier 
agreement must evince the completion of a contract, though for the want of 
a written or proper form, seal, stamp, or registration it could not be enforced 
in a Court of law. What is essential is the completion of an agreement as 
between the parties.^ The later document must be only a more formal 
expression of the terms earlier concluded. When the parties did not or 
could not finally reach any agreement as to the terms of a contract whether 
orally or by means of an agreement, note, or memorandum prior to the 
document written subsequently, the Court will naturally construe that the 
document written subsequently is the only and accurate exposition of the 
terms of the contract finally reached. The question of rectification in such 
a case does not therefore arise. ^ 

21. A contract is not voidable because it was caused by a 
Effect of mistake as mistake Hs to any law in force in India, but a 
*“ mistake as to a law not in force in India has the 

same effect as a mistake of fact. 


Illustration 

A and B make a contract grounded on the erroneous belief that a particular debt is 
barred by the Indian Law of Limitation ; the contract is not voidable. 

Mistake of law. — A mistake of law is no ground for relief from a tran- 
^anction, A mistake of law is not a mistake that invalidates an agreement.® 
A contract is not voidable because it was caused by a mistake as to any law 
in force in the country. A and B make a contract grounded on the erroneous 
belief that a particular debt is barred by the Indian law of limitation. The 
contract is not voidable. A mistake as to foreign law has however the same 
effect as a mistake of fact. A mistake as to the law in force in India does not 
make a contract voidable. A man cannot go back upon what he has deli- 
berately done merely because he alleges that he acted under a misapprehen- 
sion of the law.^ 

1. Shipley U,D.C. V. Bradford Corporation^ [1936] Gh. 375 ; Crane v. Hegeman^fiarris Co* 
Inc,, [1939] lAU 662. 

2. Breadalbane v. Chandos (1837L 2 Mv. & Cr. 71 1 ; Fowhr v. Fowler (1859), 4 De. G. & 
J. 250. 
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The English rule that money paid under a mistake of law is not recover- 
able, was reaffirmed in Sawyer & Vincent v. Window Brace, Ltd., [1943] K, B, 
32 ; Fibrosa Spolka v. Fairbairn Lawson, [1943] A. C. 32 ; Jones, Ltd. v. Waring 
& allow. Ltd., [1926] A.C. 670. In India, however, mistake of law only 
does not invalidate an agreement ; money paid under a mistake of law is 
not irrecoverable. Entering into a contract under a mistake of law has been, 
in India, distinguished from making a payment of money under a mistake 
of law. See Section 72, post. 

A mistake of law, whether unilateral, mutual, or common, has no effect in 
the matter of rendering a contract voidable.^ Where a mistake is a pure 
mistake of law in India and not a mistake bearing upon the private or 
special right of the person and where such mistake results in the payment by 
one person to another making it inequitable that the payee should retain the 
money, such a mistake is no ground of relief within Section 72 of the 
Contract Act.^ 

Under Section 21, error of law does not vitiate a contract, much less will 
it annul a conveyance after the lapse of many years, unless there has been 
some fraud or misrepresentation and an absence of negligence.* 

In the maxim ignorantia juris hand exemat, the word ‘jus* is used in the 
sense of denoting general law — the ordinary law of the country. But when 
JUS* is used in the sense of denoting a private right, that maxim has no 
application. Private right of ownership is a matter of fact; it may be the 
result also of matter of law ; but if parties contract under a mutual mistake 
and misapprehension as to their relative and respective rights, the result is 
tliat agreement is liable to be set aside as having proceeded upon a common 
mistake.^ 

Like most maxims of the law, the maxim that ignorance of law docs not 
furnk.h an excuse or defence has but a limited application and it is not 
proper 10 fetter the law by maxims of this kind. If the mistake of law, 
which is common to both the parties to an agreement, is of such a kind that 
it is mixed up with certain specific facts relating to a particular individual 
so much so that it may be said that as the combined effect of the parties* view 
of the law and the facts, they made a mistake at the time of entering into 
tfic transaction as to the nature of their pre-existing private rights it may be 
said that such a mistake is not a pure mistake of law and the agreement is 
liable to be set aside as having proceeded upon a common mistake.* 

Where under an earlier decision A would have succeeded and under a 

1. British Homophoney Ltd. v. Kunz and Crystallate Gramophone Record Manufacturing Co., Ltd., 
(1935) 152 L.T. 589 ; Sabihan Bibi v. Madho Lai, (1907) All W.N. 197. 
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1545. 

5. Ramanujulu v. Gajafajay A.I.R. 1950 Mad. 146 ; Cooper v. Phibbs, (1867) 2 H.L. 149 : 
16 L.T. 678 ; Pratopa Simha v. Simji Raja Saheh, A.I.R. 1927 Mad. 150 ; Ramchandra v. Ganesh 
Chandra, (1917) 21 C.W.N. 404: 39 I.G. 78. 
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later decision which overruled the earlier decision B would have suocbeded 
as heir to the suit properties, and between the dates of these two decisions A 
sold the suit properties to B the price being paid by the execution of the suit 
mortgage by £ to d for the full amount of the consideration and the sale and 
the mortgage formed the consideration the one for the other : it was held 
that as judicial decisions, unlike enactments of the Legislature, are merely 
declaratory of the law as it has always stood even at the time of the sale 
and the mortgage, A had, in fact, no title to convey though the parties had 
assumed the contrary. The contract related to a subject-matter contemplated 
by the parties as existing but which in the fact did not exist. As B was 
purporting to take a conveyance of her own property not knowing that it 
was hers there had been a total failure of the subject-matter of the 
transaction. The result in law was the same as if the parties had made an 
agreement expressly conditional on the existence of a good title in the vendor, 
which not existing, the agreement fell with the title and as the mortgage and 
the sale both formed parts of the same transaction, each being the considera- 
tion for the other, they were both unenforceable.^ 

The mistake with regard to the law of registration upon the validity of 
the assignment deed would be a mistake of law and under Section 21, the 
contract would not be void on that ground.^ 

The members of the co-operative society, so far as their liability was con- 
cerned, under the impression that their individual property could be sold in 
execution of a decree against the society entered into compromise with the 
dccrecholder-bank whereby the bank gave up its rights to have the question 
of liability of the members decided by the Civil Court and also gave up a 
portion of its claim. By a subsequent decision of the High Court it was 
established that the individual property of the members of the society was 
not liable in execution of a decree against the society. It was held that the 
members could not assert their right which they had given up and which 
was subsequently found that they had in contravention of the terms of the 
compromise. 

An agreement entered into upon a supposition of a right, or of a doubtful 
right, though it afterwards comes out that the right was on the other side, 
shall be binding, and the right shall not prevail against the agreement of the 
parties; for the right must always be on one side or the other and therefore the 
compromise of a doubtful right is a sufficient formation of an agreement. If 
an intending litigant bona fide forbears a right to litigate a question of law or 
fact which it is not vexatious or frivolous to litigate, he does give up some- 
thing of value. It is a mistake to suppose it is not an advantage, which a 
suitor is capable of appreciating, to be able to litigate his claim even if he 
turns out to be wrong. It is equally a mistake to suppose that it is not 
sometimes a disadvantage to a man to have to defend an action even if in 
the end he succeeds in his defence. Thus the reality of the claim which is 
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given up must be measuredi not by the state of law as it is ultimately dis- 
covered to be, but by the state of the knowledge of the person who at the 
time has to judge and make the concession. Otherwise, one would have to 
try the whole cause to know if the man had a right to compromise it and 
with regard to questions of law it is obvious one could never safely compro- 
mise a question of law at all.^ 

Where a certain property is included in a partition under a mistaken view 
that the co-sharers were entitled to inherit it and it is later claimed by the 
lawful heir, the partition can be set aside and shares re-adjusted as private 
right of ownership is a matter of fact though it may be the result of law and 
the parties were under a mutual mistake and misapprehension as regards 
ihcir respective and relative rights in effecting the partition,* 

Section 21 of the Indian Contract Act deals only with mistakes of law 
which cause a contract or which give birth to a contract.; it has nothing to 
do with any other kind of mistake. If therefore a payment made under a 
mistake of law is not the origin of a contract such payment would be refund- 
able under Section 72. The English common law rule that a payment 
made under a mistake of law is not recoverable has no application in India 
where there is a statute governing the question.* 

Where the legal position was well known to all concerned in the locality, 
it could not be said that either party was under a misconception as to the 
rights to be created.* 

22. A contract is not voidable merely because it was caused 
Contract not void- by one of the parties to it being under a mistake 

able merely because , . , r r x 

of mistake of one tO U matter Ol I3.Ct« 
party as to matter of 
fact. 

One party mistaken as to matter of fact. — A contract is not necessarily 
voidable because it was caused by one of the parties under a mistake as to 
a matter of fact.® Under Section 20, an agreement is void where both the 
parties to it are under a mistake as to a matter of fact essential to the agree- 
ment. Under Section 21, a contract is not voidable because it was caused 
by a mistake as to any law of the country. A mistake as to a law not in force 
in India, that is, a foreign law, is treated, under Section 21, as a mistake 
of fact. 

Section 22 of the Contract Act covers cases of mutual as well as unilateral 
mistakes. In some of the judicial decisions the expression ‘mutual mistake’ 

1. Central Co-operative Bank, Ltd. v. Dasrath Pandey^ A.I.R. 1940 Patna 406; MUes v, New 
Zealand Alford Estate Co. (1886). 32 Ch.D. 266 : 55 L.J. Gh. 801 : 54 L.T. 582 : 34 W.R. 669 ; 
Sadasivay.Ramalinga,2l.\.2\9;2A W.R. 193: 15 Bcng. L.R. 383; 3 Sar. 519 (P. G.) ; 
Stapilton v. Stapilion, 1 White and Tudor* s Leading Cases, 234 : Cann v, Cann, 24 E.R. 586. 

2. Cooper v. Phibbs (1867), 2 H.L. 149 ; Ramchandra v. Ganesh Chandra^ A.I.R. 1917 Gal. 
786 ; Balaji Ganoba v. Atmapumahai, A.LR. 1952 Nag. 2. 
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has been used for ‘common mistake’. In the context of a given fact-situation 
it will not be difficult, it is believed, to follow the referent. 

Mutual mistake. — In mutual mistake, the parties misunderstand each 
other and are at cross-purposes. A intends to offer his 8 horse-power 
Standard car far sale, but B believes that the offer relates to one Hindustan 
of 10 horse-power. Or, A intends to sell a painting by Dr. Abanindra Nath 
Tagore, but B believes that the offer relates to a painting by Poet Tagore. 
In both the cases the mistake is mutual and not common. 

^ In both the cases A is ignorant of 5’s erroneous belief and hence the 
mistake involved is called mutual. If however A was aware of 5’s erroneous 
belief, the mistake in either case would be called unilateral. 

In the case of mutual or unilateral mistake because of the lack of one- 
minded ness an agreement cannot be said to have been reached. The law 
however does not always hold a contract voidable merely becau.se it was 
caused by one of the parties to it being under a mistake as to a matter of 
fact. 

There is a distinction between the intention of the parties and the sense of 
the promise, and it is the sense of the promise rather than the intention of 
the parties which governs the contract. Of course, the sense of the promise 
may be different to different persons ; the promisor may consider that his 
words bear one sense, the promisee may consider that they bear another, 
and a stranger may consider that they bear a third. But the judge, who 
has to decide what legal obligation has resulted from the transaction, 
determines what the sense is. If, after an examination of all the evidence, 
ambiguities remain unresolved and the judge finds himself unable to deter- 
mine the “sense of the promise”, he will conclude that no binding contract 
has been rnadc.^ There may be cases of contract entered into under mutual 
mistake where because of the extent of the absence of one-minded ness as 
between the parties it is not possible for the Court at all to interpet the facts 
in favour of a concluded contract. ^ 

Mutual mistake does not as a rule vitiate a contract. This is the position 
even under equity.® Where there has been no misrepresentation and where 
there is no ambiguity in the terms of the contract, the defendant cannot be 
allowed to evade the performance of it by the simple statement that he has 
made a mistake. Were such to be the law, the performance of a contract 
could seldom be enforced upon an unwilling party who was also unscru- 
pulous.^ Thus, the content of a contract is ordinarily construed according 
to the ordinary and accepted meaning of the words employed by the parties 

1. Cheshire arid Fifoot, M the Law of Contract ^ 3rd edn. 1959, 117-118; Scott 'V, 
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in order to convey the terms purported to be agreed upon.^ A court of 
equity, howwer, may also, in its discretion refuse specific performance of a 
contract against the mistaken party. Courts of equity have at all times 
relieved against honest mistakes in contracts, when the literal effect and the 
specific performance of them would be to impose a burden not contem- 
plated and which it would be against all reason and justice to fix upon the 
person who, without the imputation of fraud, has inadvertently committed 
an accidental mistake ; and also where not to correct the mistake would be 
to give an unconscionable advantage to either party.* 

In the case of a contract entered into under mutual mistake, the law 
resorts to somewhat an objective standard. Even in the absence of one- 
mindedness as between the parties, the law will try to interpret as if there 
had actually been correspondence of offer and acceptance. Whatever a 
man’s real intention may be, if he so conducts himself that a reasonable man 
would believe that he was assenting to the terms proposed by the other party, 
and that other party upon that belief enters into the contract with him the 
man thus conducting himself would be equally bound as if he had intended 
to agree to the other party’s terms.® Where the nature of a given right was 
well known in the locality, the law will not conclude that there was any 
common or mutual mistake as to such right.® In Haji Abdul Rahman v. Bombay 
& Persia Steam Navigation Company, (1892) 16 Bom. 561, the plaintiff 
chartered a steamer from the defendants. The date inserted in the charter- 
party was the 10th August, 1892 (fifteen days after the Haj). “The 10th 
August, 1892”, was given or accepted by the plaintiff in the belief that it 
corresponded with the fifteenth day after the Haj. The defendants had no 
belief on the subject, and contracted only with respect to the English date 
The 19th July, 1892, and not the 10th August, 1892, in fact corresponded 
with the fifteenth day after the Haj. On finding out the mistake the plaintiff 
brought a suit for rectification of the charter-party by the insertion of the 
correct date, the 19th July, 1892, instead of the erroneous date, the 10th 
August, 1892. It was held that the agreement was one for the 10th August, 
1892, and that as that date was a matter materially inducing the agreement 
there could be no rectification but only cancellation, even if both parties 
were under a mistake. The mistake was not mutual (meaning, common) 
but on the plaintiff’s part only ; and, therefore, there could be no rectifi- 
cation. 

Unilateral mistake.— In unilateral mistake, one only of the parties is 
mistaken. There is no common misconception or error. The other party 


1. Powelv. Smith {\B12),L.K. HEq. 85; Watson v. AfawWn (1853), 4 De G. M. & G. 
230, 23&. 

2. Burrow v.Scammell (mi), 19 Ch.D, 175, 182; Paget v, Marshall (1884) 28 Ph n 
255, 263, 266. 

3. Smith V. Hughes (1871), L.R. 6 597, 607 ; Cornish v. Abington (1859) 4 H & N 

549, 556 ; Woody, Scarth (1858), I F. & F. 293 ; Scott v. Littledale (1858), 8 E. & B. 815.* 

4. State of Orissa v. Md, Khan, A.l.R. 1961 Orissa 75. 
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knows, in case of unilateral mistake, or must be taken to know, of the 
former’s mistake. If, for example, A agrees to buy from B a specific picture 
which A believes to be a genuine one of Poet Tagore’s but which in fact is a 
copy and B knows of A^s erroneous belief, then the case will be of unilateral 
mistake. But if B is ignorant of A*s erroneous belief, it will be a case of 
mutual mistake. 

In the case of mutual or unilateral mistake because of the lack of one- 
mindedness an agreement cannot be said to have been reached. Unlike in 
the case of common mistake, in the case of mutual or unilateral mistake there 
has been no correspondence of proposal and acceptance. 

If an offer made in one sense by the offeror is mistakenly accepted in 
another sense by the offeree and if the mistake is known or ought to be 
known to the offeror, no contract is created by the acceptance. But if an 
offer is accepted in the sense intended by the offeror, the fact that the 
acceptance is due to a mistaken motive does not prevent the formation of a 
contract.^ 

An agreement apparently concluded between A and 5 is a nullity on the 
ground of mistaken identity, if it is proved that A did not intend to contract 
with B but with C, that this fact was known, actually or infcrentially, to B 
and that the question of identity was an essential element in the transac- 
tion.® 

If A, though misled, intends to contract with /?, the contract cannot be 
void on the ground of mistaken identity. It is a question of fact in each case 
what A^s intention was, and the onus lies on A to prove that he did not 
intend to contract with but with C, that this mistake was known to 7?, 
and that the question of identity was an essential element in the transaction.® 

A person may escape liability on a document which he has signed if he 
has been misled as to its fundamental character, but not if he has been 
misled merely as to its details. The plea of mistake is available to a person 
despite his negligence, unless the document which he has signed in the 
belief that it was one of a different category is a negotiable instrument that 
has come into the hands of an innocent assignee for valuc.^ 

A buys J5’s horse ; he thinks the horse is sound and he pays the price of a 
sound horse ; he would certainly not have bought the horse if he had known 
that the horse was unsound. If B has made no representation as to soundness 
and has not contracted that the horse is sound, A is bound and cannot 
recover the price. A agrees to take on lease or to buy from B an unfurnished 
dwelling house. The house is in fact uninhabitable. A would never have 
entered into the bargain if he had known the fact. A has no remedy and 
the position is the same whether B knew the facts or not, so long as he 

1. Smithy. Hughes (1871), L.R. 6 Q.B. 597; Hartog y. Colin and Shields, f 1939] 3 All 
E.R. 566. 

2. Lindsay v. Cundy (1876), 1 Q.B.D, 348 ; Cundy v. Lindsay, (1878), 3 App. Cas. 459. 

3. Phillips V. Brooks, Ltd,, [1919] 2 K.B. 243. 

4. FostHf V. Mackinnon (1869), L,R. 4 C.P. 704 ; Carlisle and Cumberland Banking Company 

[1911] 1K.B. 489. 
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made no representation or gave no warranty. A buys a roadside garage 
business from B abutting on a public thoroughfare ; unknown to A but 
known to it has already been decided to construct a bye- pass road which 
will divert substantially the whole of the traffic from passing Ah garage. A 
has no remedy. All these cases involve hardship on A and benefit to B. 
But the cases are supported on the ground that it is of paramount importance 
that contracts should be observed. Where parties honestly comply with the 
essentials of the formation of contracts, that is, where they agree in the 
same terms on the same subject-matter they arc bound by the contracts made 
by them.^ Where however an agreement is vitiated by a unilateral mistake 
the law will intervene in favour of the party aggrieved. Thus if in the above 
instances B knew that A had completely misunderstood the offer and yet 
allowed him to proceed with the negotiations and accept the offer, law would 
intervene to the relief of A. If by any means B knew that there was no real 
agreement between him and A, he would not be entitled to insist that the agree- 
ment should be fulfilled in a sense to which the mind of A did not assent.* 
Where the mistake does not concern the fundamental character of the offer 
or acceptance it will not vitiate the agreement even though there has not 
been one-minded ness between the parties. The character of the offer or the 
character of the acceptance may properly relate to the subject-matter of the 
contract as well as the personality of the proposer and the offeree.* For 
English cases as to effect of mistaken identity of personality sec Boulton v. 
Jones (1857), 2 H. and N. 564 : 27 L.J. (Ex.) 117; Hardman v. Booth (1863i), 1 
H. and C. 803 ; Cundy v. Lindsay (1878), 3 App. Cas, 459 ; Sowler v. Potter 
[1940] 1 K.B. 271 : [1939] 4 All E.R. 478 ; Kingh Norton Metal Co., Ltd. v. 
Edridge, Merret and Co., Ltd., {IS91), 14 T.L.R. 98; Phillips w. Brooks, Lid., 
[1919] 2 K.B. 243 ; Dennant v, Skinner & Collam, [1948] 2 K.B. 164 : [1948] 
2 All E.R. 29. 

A mistake is immaterial under the English common law unless it results in 
a complete difference in substance between what the mistaken party 
bargained for and what in fact he will obtain if the contract is fulfilled. 
Where the mistake does not prevent the mistaken party from appreciating 
the fundamental character of the offer or the acceptance it will not be 
material. Where a particular proposal has been made without any represen- 
tation or warranty and accepted by the offeree according to the terms 
proposed by the proposer, the acceptance will result in a binding 
agreement irrespective of the motive with which the offeree accepted the 
proposal. 

It is with a great many qualifications that it can be said that at English 
common law as in equity a unilateral mistake will vitiate the contract. A 
court of equity only in certain circumstances will either set such a contract 


1. Bell V. Lever Brothers, Ltd., [1932] A.G. 161, 224. 

2. SmUh V. Hughes (1871), L.R. 6 Q.B. 597, 609, 610. 

3. Jaganmih v. Secretary oJStaU, ( 1886) Punj. Rcc„ No. 21. 
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aside or refuse to order its specific performance, » In deserving cases, equity 
will, in a case of unilateral mistake, even where the mistake does not at 
English common law avail the mistaken party' in View of its not being 
material to the substance of the offer, grant relief to the party 

where the sense of justice so demands.* 

As in the case of mutual mistake so in the case of unilateral mistake, the 
application of the objective standard is not ruled out. A party is presumed 
in law to have known what would be obvious to a reasonable man in given 
circumstances. The party seeking to benefit under the unilateral mistake 
cannot thus plead his ignorance as to the other party’s mistake where the 
custom of the trade and such other circumstances were sufficient in the eye 
of the law, to establish that as a reasonable man the former should have 
known that the latter had been working under a mistake.® 

Money paid under a mistake of a material fact, as where a person dis- 
counts a forged bill, is recoverable. The banker paying the forged cheque 
of a customer cannot charge the customer with the loss. In England money 
paid under a mistake of law is ordinarily not recoverable,® though there is 
an exception in the case where an officer of a court or a trustee in bankruptcy 
has received the money.® 

It is a common condition of the sale of land that any error or misdescrip- 
tion shall not vitiate the sale, and may or may not be made the subject of 
compensation, and this condition applies whether an error complained of 
was discovered before or after completion of the purchase ;» but where the 
misdescription is so serious as to go to the root of the contract, the condition 
will not assist the vendor.’ 

MisceUaneous cases of mistake.— Mistake is an erroneous impression, 
amounting to conviction, that some circumstance with regard to the matter 
in hand is difl’erent from what it really is. 

In Bilbie v. Lmdej (1802), 2 East 469-472 : 6 R.R. 479, it was observed that 
money paid by one with full knowledge (or the means of such knowledge in 
his hands) of all the circumstances cannot be recovered back again on 
account of such payment having been made under an ignorance of the law. 
This case is sometimes cited as a ruling authority on the ordinary application 
of the maxim “ignorantia juris”, etc. As to the modifications with which 
that maxim must be understood see (as some of the later cases) Beauchamp v. 
If'ian (1873), L.R. 6 H.L, 223 ; Daniellv. Sinclair (1881), 6 App. Gas. 181, 


1 . Wilding V. Sanderson, f 1 897] 2 Ch. 534 ; Re International Socuty of Auctioneers and Valuers. 
Baillie^s Case, f 1898] 1 Gh. J 10 ; WebUer v. Cecil (1861), 30 Beav. 62. 

2. Solle V. Butcher, ,[1950] 1 K.H. 671. C92 : [194>»] 2 All E.R. 1107, 1119: Woodv. Scarth 
(1855), 2 K. & J. 33, -11 ; Torrance v. Bolton (1872), 8 Gh. App. 1 18. 

3. Hartog v. Colin and Shields, [1939] 3 All E.R. 566. 

4. Holt V. Markham, [1923] 1 K.B. 504, 

5. Ex p. Simmonds, (1885), 16 Q.B.D. 308. 

6. Palmer v. Johnson, (1884), 13 Q.B.D. 351. 

7. Flight V. Booth, 1 Bing., N.C. 370. 
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190; 50 LJ.P.C. 50 ;'44 L.T. 257 ; Bettyes v. Maynard (1882), 46 L.T. 766 ; 
769;49L.T. m ^ 

In Eaglesfield v. Marquis of .Londonderry (1876), 4 Ch. D. 693 as the plaintiffs 
had not been deceived by any misrepresentation of fact but there had been 
a common misconception of law, the bill was dismissed with costs. Jcssel, 
M.R. at page 702 observed ; “A misrepresentation of law is this : When 
you state the facts, and state a conclusion of law, so as to distinguish 
between facts and law. The man who knows the facts is taken to know the 
law ; but when you state that as a fact which no doubt involves, as most 
facts do, a conclusion of law, that is still a statement of fact and not a state- 
ment of law”. See for M.R. Jessel’s illustration at pages 702 and 703, ibid. 

In Holt V. Markham^ [1923] 1 K.B. 504 G.A., the plaintiffs could not recover 
on the grounds, (1) that the plaintiffs’ mistake was not a mistake of fact 
causing the payment, and (2) that the plaintiffs were estopped from alleging 
that it was paid under a mistake. 

Money paid under a mutual mistake of fact can ])e recovered.^ In R. E. 
Jones, Ld.v. Waiing & Gillow, Ld., [19261 A.C. 670 H.L.(E.), the House of 
Lords divided. According to Lords Shaw, Sumner and Carson, the plaintiffs 
were entitled to recover on the principle of Kelly v. Solari (1841), 9 M and 
W. 54. Viscount Cave and Lord Atkinson dissented. As to this case see 
Hanbury, p. 626. 

Ill Kelley v. Solari (1841), 9 M. and W. 54, 58 {per Parke, B.) : Mews* 
Digest, xiii, 1088: 11 L.J. Ex. 10: 6 Jur. 107 : 60 R.R. 666, it was held 
that money paid under a bona fide forgetfulness of facts, which disen- 
titled the parly to receive it, may be recovered. It was observed by Baron 
Parke in this case at page 58 of (1841) 9 M. and W. 54 : page 670 of 60 
R.R. 666, that it is not sufficient to preclude a party from recovering money 
paid by him under a mistake of fact, that he had the means of knowledge 
of the fact ; unless he paid it intentionally, not choosing to investigate the 
fact. 

In Bell v. Lever Brothers, [1932] A.C. 161 H.L,(E.), according to the 
majority of the Lords, the action failed ; as to mutual mistake, on the ground 
that the mutual mistake related not to the subject-matter, but to the quality 
of the service contracts ; as to unilateral mistake, on the ground that the 
defendants under their contracts of service with the L. Company owed no 
duty to them to disclose the impugned transactions. 

Money paid under a mistake of law* cannot ))e recovered in England. 

But as it has been pointed out in Eaglesfield v. Lord Londonderry (1876), 4 
Gh. D. 693, 702, 703 (per Jcssel M. R.), it is difficult to draw any clear line 
between mistake of fact and mistake of law (see also Ministry of Health v. 
Simpson, [1951] A.C. 251 {per Lord Simonds at p. 270)). In Holt v. Markham, 
[1923] 1 K.B. 504, the defendant was paid by the plaintiffs gratuities on a 

L Anglo-Scottish Beet Sugar Corporatiorii Ltd. v, Spalding Urban Dutrkt Council, [1937] 2 K.3. 
607 ; Turvey v. Demons {1923), Ltd., [1952] 2 All E,R. 1025. 

2, BUbie V. LumUy, (1802) 2 East 469 : 6 R.R. 479. 
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higher sc^le than he was entitled to. The excess could not be recovered as 
the mistake had been considered by the Court as one of law. In In re 
Ainsworth Finch v. Smithy [1915] 2 Ch. 96, the executors were held entitled to 
recover the overpaid amount from the tenant for life. The error of over- 
payment could be rectified. 

In the administration of an estate, errors of account between trustees and 
cestuis que trust could be corrected. In In re Mus grave, Machell v. Parry ^ [1916] 2 
Ch. 417 (Neville, J,), the trustees were entitled to deduct the income tax they 
had paid out of residue from future payments of the annuities on the ground 
that the Court will always in the administration of an estate, where possible, 
correct errors of account between trustees and cestui que trust. The rule that 
a man cannot recover moneys paid under a mistake of law does not apply to 
such a case.^ 

In In re Horne, Wilson v. Cox Sinclair^ [1905] 1 Ch. 76, the trustee who was 
himself one of the beneficiaries, inadvertently overpaid the other beneficiaries 
their shares of income, and died before any adjustment had been made. 
Warrington, J., held that the executors of the deceased trustee were not 
entitled to recover from the other beneficiaries the amounts so overpaid, or 
to have accrued or future income impounded till the shares were equalized, 
by reason of the fact that their testator himself was the person responsible 
for the mistake that had been made. 

In Lamer v. London County Council^ [1949] 2 K.B. 683 C.A., the Council was 
allowed to recover the amount overpaid to Lamer. Speaking generally, the 
fact that the person overpaid had sent the money beyond recall, was no 
defence, unless there were some fault on the part of the paymaster and none 
on the part of the recipient. 

In National Association oj Local Government Officers v. Bolton Corporationy [1943] 
A.C. 166 H.L.(E.), it was held that an agreement by a local authority to 
make payments to make up war service pay to level of civilian remuneration 
became a contractual term of the officer’s employment and was not a mere 
gratuity which, though promised, could be withheld at pleasure. 

In Ex parte James. In re Condon (1874), L.R. 9 Ch. 609, the Court observed 
that it had jurisdiction to relieve against the mistake of law, and to order the 
money in the instant case to be repaid by the trustee to the execution 
creditor. 

Section 21 (1) (a) of the English Crown Proceedings Act, 1947 (10 and 11 
Geo. 6, ch. 44) describes the nature of relief that can be granted in civil 
proceedings in the High Court by or against the Crown. \n In re Rhoades. Ex 
parte Rhoades^ [1899] 2 Q.B. 347 C.A., it was observed that an executor who is 
a creditor of his testator is not bound, in order to preserve his right of 
retainer out of the assets he has got in, to assert his right before occasion 
arises, as on an attempt to take assets out of his possession : if he asserts 
it then, hb right will be protected, unless he has done some act, by release or 


1. Ministry oJ Health v. Sintpsonj [1951] A.C. 251, 270 [per Lord Simonds). 
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otherwise^ to deprive himself of it. This is so even though by mistake and 
in ignorance of his rights the executor-creditor has paid over the assets to the 
official receiver under the administration order. See also Scranton^ s Trustee 
v. Pearse^ [1922] 2 Ch. 87 C.A. (trustee’s right to recover) and In re Sandiford. 
Italo-Canadian Corporation^ Ltd, v. Sandiford, [1935] Ch. 681 (administration of 
deceased solicitor’s insolvent estate). 

In Wells V. Wells, [1914] P. 157 C.A., it was held that fees owing to counsel 
in England are not “debts” and cannot be attached or garnished as such. In 
the instant case, the fees due to a barrister had been received by a firm of 
solicitors and not paid over. They were not debts and could not therefore 
be attached under a garnishee order obtained by the barrister’s wife against 
the solicitors. The order was obtained by her for payment of alimony 
pendente lite. In Sebel Products Ltd, v. Commissioners of Customs & Excise, [1949] 
Ch. 409, it was observed per curium that the defendants were placed in the 
same position as ordinary subjects, and there was no reason why in appropriate 
cases they should not refuse to refund money paid voluntarily under a mistake 
of law. This was a defence however which they should exercise with great 
discretion by reason of the position they occupied. 

In Rogers v. Ingham (1876), 3 Ch. D. 351 C.A., it was observed that the 
Court will not in all cases relieve against a payment of money under mistake 
of law. 

I'he Court will not generally interfere with compromise, in the absence of 
reprehensible circumstances.^ In Gordon v. Gordon (1821), 3 Swanst. 400, 
Mews’ Digest, v, 17 ; xii, 479 : 19 R.R. 230, the case was one of an agreement 
in settlement of family disputes, one party being guilty of gross fraud and 
concealment of the rights of the other. The agreement was set aside after 
great length of time. 

In Fane v. Fane (1875), L.R. 20 Eq. 628 : Mews’ Digest, v, 18, 526 ; ix, 1 1 12 ; 
xvii, 1084, 1203; xx, 874, it was held that a family settlement will not be 
supported if founded on a mistake of either party to which the other party is 
accessory, although such mistake may have been innocently made. 

As to delay, see Drewry v. Barnes (1826), 3 Russ. 94; Mews’ Digest, xii, 
1363 ; XV, 811 ; xvii, 42 ; xxi, 439 : 5L.J. (O.S.) Ch. 47 : 27 R.R. 20, (person 
suing as incumbrancer on rates), 

English cases of equity and mistake and refusal of specific per- 
formance. — The written record of a contract must not be varied or added 
to by verbal evidence of what was the intention of the parties {per Blackburn 
J., in Burges v. Wickham (1863), 3 B. and S. 669 : Mews’ Digest, xviii, 1783: 
129 R.R. 506, 523), Even common law admits of exceptions to this rule. In 
equity, parol evidence is admissible in opposition to specific performance on 
the ground of mistake.® Moreover, though written record of a contract 
must not be varied or added to by verbal evidence of what was the intention 

1. Stapilton v. StapUton (1739], I Atk. 2 : Mews* Digest, v, 6, 31, 32, 626 ; ix, 888, 910 ; xx, 
17 ; Stewart v. Stewart (1839), 6 Cl. & Fin. 91 1 : Mews* Digest, v., 14, 

2, Townshend v. Stangroom, (1801) 6 Vcs. 328, ' 
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of the parties, such rule bars evidence only of previous or simultaneous 
agreements. The rule does not bar evidence of subsequent agreements which 
will have the effect of discharging the old contract and substituting a new one* 
In Morris w, Baron & Company y [1918] A.C. 1 H.L.(E.), it was held that a 
contract evidenced in writing could be impliedly rescinded by a parol 
contract, though unenforceable by reason of its non-compliance with the 
statute where there is a clear intention to rescind as distinguished from an 
intention to vary. See also Hanbnryy page 627, note 29. 

In Powell V. Smith (1872), L.R. 14 Eq : Mews* Digest, xi, 903 ; xv, 1044 ; 
xix, 600 [per Lord Romilly, M.R.), it was observed that the Court will not 
refuse specific performance of an agreement on the ground that one of the 
contracting parties has mistaken its legal effect. 

In Hart v. Hart, (1881), 18 Ch. D. 670, it was held by Kay, J., that it is no 
answer to a suit for specific performance for defendant to say that though he 
understood what the words of the agreement were, he was under a mistake 
as to their legal effect. 

In Duke oj Beaujort v. Neeld (1845), 12 Cl. and Fin. 248 at p. 286, [per Lord 
Campbell) : Mews’ Digest, i, 515 ; iii, 1812, 1819, 1821 ; vi, 168 ; viii, 9; xvi, 
48, Neeld was entitled to an injunction and the Duke of Beaufort had no 
equity on which to ask for the interference of the Court in his favour. It 
was a case of exchange of lands, ejectrmmt, etc. 

Swaisland v. Dearsley (1861), 29 Beav. 430: Mews’ Digest, xix, 594; xx, 1047, 
enunciates the principles on which the Court proceeds in refusing specific 
performance in cases of mistake. 

English cases of mistake where specific performance was refused. — 

Equity will hold the defendant to his bargain unless injustice or real hardship 
would result from the ordi r of specific performance. Fraud will not be 
countenanced by equity by its indiscriminate refusal to grant specific per- 
formance against improvident defendants.^ 

In Baxendale v. Seale (1855), 19 Beav. 601 : Mews’ Digest, xix, 598; xx, 990, 
the contract was ambiguous. 

In Webster v. Cecil (1861), 30 Beav. 62: Mews’ Digest, xix, 601, A by letter, 
offered to sell some property to B for 1,250 by mistake, intending ^2,250. 
B by letter, accepted the offer. The Court refused to enforce the contract. 

In Joyncs v. Staiham ( 1 746), 3 Atk. 388 ; Mews’ Digest, xiii, 1248, a mortgagee, 
in an agreement for a mortgage, omitted to insert a covenant for redemption; 
the mortgagor could be permitted to read evidence, to show the omission. 

In Matins v. Freeman (1837), 2 Keen 25: Mews’ Digest, xix, 601 ; 6 L.J. Ch. 
133, a party by mistake bid for the wrong lot, and was declared the purchaser. 
The case having been one of a clear mistake, the Court would leave the party 
to his remedy at law. 

In Day v. Wells (1861), 30 Beav. 220: Mews’ Digest, i, 1254 ; xix, 601, the 
Court refused to decree specific performance at the instance of the pur- 


1. Tamplin v. James, (1830) 15 Ch.D. 215, 221 James, L.J.)). 
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chaser where the vendor luade a bona fide mistake as to the authority which 
he had given to an auctioneer. 

English cases of mistake and cancellation^— In Calverly v. Williams 
(1790), 1 Ves. Jun. 210: Mews’ Digest, xx, 1169 (mistake as to part of 
property) it was held that small variation in general description of land is 
nut material. 

In Scott V. CoulsoHy [1903] 2 Ch. 249, a contract for the sale of a life policy 
was entered by both parties in the belief that the assured was alive, and the 
contract was completed by assignment. Between the dates of the contract 
and the iissigntmmt the put chaser received information which led him to 
believe that at the date of the contract the assured was dead, which after the 
dale of the assignment was asccTtaiiK^d to have been the fact, but the pur- 
chaser never disclosed his inform uion to the vendor. Held, that the vendor 
was ciitiibul to have the transaction set aside notwithstanding that it had 
been coinpl(*ted by assignmi nt. 

In Coopd) V. Jod (1859), 1 De G. F. and J. 240 : Mews’ Digest, vii, 536; ix, 
1268 ; xvi, 393, 476, 851; 27 Beav. 313, consideration having failed, the 
guarantee’ was at an end. 

In Carpmad v. Powi^ (1846), 10 Beav. 36: Mews’ Dig(‘st, i, 418; vii, 817; 
viii, 1319 : lv3 h. Gh. 275, as then* had Ix'en a mistake on both sides the 
di-ed could not ])e rectifiefl, l)ut was set asid * altog(*tln‘r. 

Ill Ecid Ih^aiirhamp v. Winn (1873), L.R. 6 H.L. 223, it was held that where, 
in the making of an agn*emmt b^'tween two parties, there has been a mutual 
misi ike, as to tlitdr rights, occasitming an injury to one of thfnn, the rule of 
(Mpihy is in favour of interposing to grant relief. The Court of equity will 
not, if such a ground for relief is cf arly ostiblished, decline to grant relief 
jniT(*ly because, on account of tin* circumstances which have intervened 
since the agr ‘eimmt wxs juade, it may be dillicult to restore the* parties exactly 
to their origiriiil condition. 

Ac(|ui(‘sceiic(* in wliat has bee n done will not be a bar to relief where the 
party allegial to have* acqui' scixl has acted, or abstained from acting, through 
b* iiig ignorant that hi^ possessed rights which would be available against 
that wliicii he permitted to be enjoyed. 

In Robeii Munro & Co,, Lid. v. Mcya, [1930] 2 K.B. 312, 335, 336, it was 
obsi rved by W right J. at page 335, that where the making of a contract was 
not conditit>jied by th(* mistake, it could not be set aside. I’he restitutio in 
ii tro] urn, thi^ possibility of which is essential to the jurisdictif)n of the Court of 
equity, does not mt*an that the parties would be put in the same position as 
if they had n(?v(*r made the c )n tract. 

In Maple Flock Co,, Ltd. v. Universal Furniture Products [Wemhhy), Ltd,, [1934] 

1 K.B. 148 C.A., the plaiutilT's breach of tht'. contract was not, within the 
meaning of the English Sale of Goods Act, 1893, Section 31, sub-section (2), 
it repudiation of the whole contract. The defendants’ refusal of further 
deliveries was a breach by them of the contract ; the plaintiffs were entitled 

judgment on their claim in the action. 
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Cancellation may be granted where mistake is of taw. In Cooptr v. Pbibhs 
(1867), L.R. 2 H.L. 149, 170 (Lord Westbury) : Mews’ Digest, xiii, 730: 16 
L.T. 678, the maxim of *Hgnorantia juris non excusaV* did not apply. In this 
case the agreement having been made in mutual mistake, the plaintiff, 
though there was no fraud, was entitled to have it set aside. 

Lord Westbury, at page 170 of (1867) 2 H.L. 149, observed that private 
right of ownership is a matter of fact ; it may be the result also of matter of 
law. In the maxim ^Hgnorantia juris hand excusat^^ the word ^‘jus” has 
therefore the sense of general law or of private right according to circumstance’s. 

In Carter v. M'Laren^ 2 H.L. (Sc.) 120, 126, Lord Westbury observed that 
•‘you must ascribe to every subject a knowledge of the law, more especially 
in cases where it prescribes a rule of civil conduct.” 

In Broughton v. Hutt (1858), 3 De G. and J. 501 : Mews* Digest, v, 29 ; vii, 
543, the mistake was as to title. The plaintiff was entitled to have the deed 
of indemnity set aside as against himself. 

In Lansdowne v. Lansdowne (1820), 2Jac. and W. 205 : Mews* Digest, v, 
1024; viii, 555; ix, 365 ; xi, 337, 432, 835; xxi, 483, 514: 21 R.R. 43 ; 2 
Bligh, 66, it was observed that in ambiguous contracts the domicile of the 
parties, the place of execution, the purpose and various provisions and 
expressions of the instrument arc material to be considered in the construction. 

In Solle V. Butchery [1950] 1 K.B. 671 C.A. (Denning L.J.), on the issue of 
common mistake of fact, the lease was set aside. As to Denning L.J., see 
pages 689 et, seq. 

In Stone v. Godfrey (1854), 5 De G. M. and G. 76 : Mews’ Digest, x, 727; 
xiii, 1037, 1053; xvii, 906 ; xx, 675; xxi, 277, it was observed that the Court 
has power to relieve against mistakes in law as well as mistakes in fact ; but 
that where relief is sought against the consequences of mistake in law, the 
Court must be satisfied that the plaintiff’s conduct has been determined by 
those mistakes. See also Mews’ Digest, xiii, 1037-1038, for Midland Great 
Western Ry, v. Johnson, 6 H.L. Cas. 798 (mistake of law is no ground for 
equitable relief) ; G. W, Ry, v. Cripps, 5 Hare, 91:4 Railw. Cas. 473 (money 
paid into Court) ; Pullen v. Ready, 2 Atk. 591 (construction of will) ; Marshall 
v. Collett, 1 Y. and Coll. 232 (party, under a misapprehension of his legal 
rights, parted with his property for a valuable consideration). 

The Court will only exercise its power to relieve against mistakes in law as 
well as against mistakes in fact where there is some equitable ground which 
makes it inequitable that the relief should not be granted.^ 

In equity the line between mistakes in law and mistakes in fact has not 
been so clearly and sharply drawn as at law.* For general principles as to 
mistake, see Mews’ Digest, xiii, 1036-1056. 

English cases of mistake and rectification. — In Leaf v« International 
Galleries, [1950] 2 K.B. 86 C.A., it was observed that assuming the equitable 


1. Rogers v. Ingham, 3 Ch.D. 351 : 35 L.T. 667 : 25 W.R. 338. 

2. DanieU v. Sinclatr, 50 L.J.P.G. 50 ; 6 App. Gas. 181 : 44 L.T. 257: 29 W.R. v. 569. 
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remedy of recission for an innocent misrepresentation to be open to a 
buyer of goods, it was not open to the buyer in the instant case as it had 
not been exercised within a reasonable time. 

In Frederick E, Rose {London) Ltd. v. William H, Pirn Jnr. & Co. Ltd.^ [1953] 
2 Q,.B. 450 C.A., though both the parties were under a fundamental mistake 
as to the nature of the subject-matter, the contract was not a nullity, for, as 
Denning L.J. observed, where parties to a contract were to all outward 
appearances in full and certain agreement, neither of them could set up his 
own mistake or the mistake of both of them, to make it a nullity ab initio. 

In Angel v. Jay, [1911] 1 K.B. 666, it was observed that a Court of equity 
will not grant rescission of an executed lease on the ground of an innocent 
misrepresentation. 

English cases of mistake and marriage agreements* — Equity is often 
asked to rectify marriage agreements where the articles and settlement 
differ. In Legg v. Goldwire (1736), Cast. Talbot 20 : Mews’ Digest, xvii, 
1221, it was observed that settlement after marriage, purporting to be pursuant 
to articles before, but differing, would not be supported. But secus, if both 
before marriage, except where the settlement purports to be pursuant to such 
articles. 

In Bold V. Hutchinson (1855), 5 De G. M. and G. 558 (Lord Cranworth) : 
Mews’ Digest, xvii, 906, 1218, it was observed that where a settlement made 
before marriage purports to be in pursuance of the articles, but is not in 
conformity therewith, that is conclusive ground for correcting the settlement 
without further evidence. 

In Cogan v. Duffield (1875), L.R. 20 Eq. 789 : Mews* Digest, xvii, 1222 ; xx, 
85 : 45 LJ. Ch. 307 : 2 Ch, D. 44 : 34 L.T. 593 C.A., the settlement was 
not in accordance with the articles and, and therefore it was to be rectified. 

In Hanley v. Pearson (1879), 13 Ch. D. 545, Bacon, V.-C., observed that the 
Court will order rectification of a deed on the ground of mistake upon the 
evidence of the plaintiff alone, where no further evidence can be obtained. 
In Constanlinidi v. Ralli, [1935] Ch. 427, Eve, J., observed that upon the evi- 
dence before the Court, it could not be said that the settlement was not made 
exactly in accordance with the plaintiff’s instructions. No case for rectifica- 
tion had, therefore, been made out ; and the Court, therefore, would not 
sanction the proposed compromise. 

In Banks v. Ripley, [1940] Ch. 719, Morton, J. ordered rectification of the 
settlement according to the intention of the parties thereto. It was observed 
that the Court had jurisdiction to rectify the document on evidence afforded 
simply by a perusal of it, there being no other admissible evidence available. 
See Bonhote v. Henderson, [1895] 1 Ch. 742. See below. 

English cases of voluntary settlements. — In Bonhote v. Henderson, 
[1895] 1 Ch. 742, it was observed by Kekewich, J., that the Court has juris- 
diction, in a proper case, to reform or rectify a voluntary settlement, as well 
as a settlement for value. 

In Van der Linde v. Van der Linde, [1947] Ch. 306, Evershed, J., observed that 
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the proposed rectification was not one which would benefit the parties, 
inter si. The Court would not, therefore, exercise its jurisdiction to rectify 
the deed. 

In Whiteside v. Whiteside^ [1950] Ch. 65 C.A., because of special circum* 
stances the Court n'fused rectification (error of the plaintiff and new issue). 

English cases that mistake must be mutual. — For rectification to be 
granted, there must be a mutual mistake and the agreement must have been 
drawn up in a manner contrary to the intention of both parties.^ 

In White & Carter {Coimcils), Ltd. v. McGregor, [1962] 2 W.L.R. 17, 37 H.L. 
(Sc.), it was observed by Lord Hudson that equity will not rewrite an 
improvident contract where there is no disability on either side. 

The collateral agreerm^nt on which a claim for rectification is based, must 
be clearly proved.^ 

In Ei^kine v. Adeane (1873), 8 Gh. 7f6, th^re was a binding collateral agree- 
ment to kill down the game, and th'^ t^^naut was entitled to compensation for 
damag(‘ done by the game. 

In Hodges v. Jones, [1935] Ch. 657, Luxrnoore, J., ol)SfTved that the 
plaintiffs had not succeeded in establishing the collateral agreement they 
alleged. See Driiiffw. Parker (llJfiB), L.R. Kq. 131 : M(‘ws' Digest, iii, 252, 290: 
37 L.J., Gh. 211, as to the rectification of the form of instrument. In the 
instant cas ' the instrum ’Ut was a bill of exchange. 

Sec Wakev. Hanop (1862), 1 II. and C. 202 : Mews’ Digest, viii, 1094; 
xiii, 1055; xvi, 269; xviii, 245 — Ex. Gh. as to the equita])le plea that the 
defendant signe'd the chart' rparty as agent for a third party and not in fact 
as principal. 

In Pall V. KSforie (1823), 1 Sim. and S. 210: Mews’ Digc'st, xi, 478 : 24 R.R. 
140 (prayer for an injunction restraining proc(H'ding), Leach, V.H.C., held 
that a Gourt of equity will reform an instrurmmt which, by the mistake of 
the drawiT, admits of a construction inconsistent with the true agreement of 
the parties, although the party se.jking to reform it himself drew the instru- 
ment. 

Great weight must always be atlaclu'd to an assertion by the defendant 
that the instrument as it stands expr^ sses its true intentions. Without con- 
clusive i‘videjic(' of an inte ntion on the part of both parties at the execution 
of the deL‘<l to ent(T into soni*' oilier contract, it cannot be nTormed. Siie 
pv) Lord Eh ion in lounAund [Maiquis) v. Slangrootn (1801), 6 Ves. 328; Mews’ 
Digest, i, LM ; xiii, 10-16; xix, 540, (>00 ; pei Lord Glielmsford in Fowler v. 
Fowlet (1859), 4 Di' G. andj. 250; Mews’ Digest, v, 28 ; xiii, 1015, and 
MoUiwcj v. ShorLall, 2 Dr. & War. 3o3 : 1 Gou & L. 417. 


1. Murray v. Parker, (1854) 19 Bcav. ‘405 : Mews’ Digest, vii, 556 ; xi, 1086, 1087 ; xiv, 
592{RominiIly, M.R.). 

2. Hodges V. Jortesy [1935] Ch. 657, 667 (Liixmoore, J.) ; Erskine v. Adeane, (1873) L.R. 
8 Gh. 756, 766 (Sir G. Mcllish, L.J,). 
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In Mackenzie v. Coulson (1869), L.R. 8 Eq. 368; Mews’ Digest, xviii, 1575, 
the prayer was for the recliiication of a policy of a marine insurance to 
make it conformable to the real contract. 

In Shipley U. D, C. v. Bradford Corporation, [1936] Ch. 375, Ciauson J., 
observed that the agreement bore the construction which the Council claimed 
to have placed upon it. If that construction were wrong the Court would, 
notwithstanding the absence of any antecedent binding contract, rectify the 
instrument of agreement, so as to give efi'ect to what was proved to have 
been the concurrent intention of the parties at the moment of executing the 
same. 

In Mortimer v. Shortall (1842), 2 Dr. & War. 363 : Mews’ Digest, i, 119 ; 
vii, 553 ; xi, 1086, 1163; xiii, 1046 : 1 Con & L. 417, it was observed that, 
there is no objection to correct a deed by parol evidence when there is any-^ 
thing in writing be yond the parol evidence to go by. (Sec also Murray v, 
Barker, 19 Beav. 305). 

In A. Roberts & Co. Ltd. v. Leicestershire County Council, [1961] Ch. 555, it 
was observed by Pcnnycuick, J., that a party was entitled to roctilication of 
a contract if he proved beyond reasonable doubt that he believed a particular 
term to be included in the contract and that the other party concluded the 
contract with the omission or a variation of that term in the knowledge 
that the first party believed that term to be included. 

In White V. White (1372), L.R. 15 E(p 247, a deed was executed purporting 
(by mistake) to convey a moie ty only of real estate, the intention of the 
parties having been to pa.ss tlie whole. The detxl was rectilied in order to 
pass the entirely. 

In Bell V. Cundall (1750), Ambl. 102 (Lord Hardwicke) : Mews’ Digest, ix, 
87(i, it was observed that a Court of equity will not rectify a mistake of 
names in a recovery, especially aft(T a length of time and against a purchaser. 

English cases of choice between remedies in cases of u|iilateral 
mistake. — For rectification to be granted, the mistake must be mutual.^ 

In Hants v. Pepperell (1867), L.R. 5 Eq. I : Mews’, Digest, xiii, 1043, 1047, 
Paget w. Mat shall (1884), 28 Ch. D. 255, the cases were of unilateral 
mistake. See however May v. Platt, [1900] 1 Ch. 616, per Farwell, J., as to the 
criticism that the said decisions were incorrect as decisions on mistake, 
though they would have been correct as decisions on fraud. See also Hanbury, 
page 637. 

\i\Woollam V. Hearn (1802), 7 Ves. 211: Mews’ Digest, xix, 539 it was 
observed that though a defendant, resisting specific performance, may go 
into evidence to show that by fraud the true terms were not expressed in the 
written agreement, yet plaintiff cannot do so for the purpose of obtaining 
specific performance, with a variation of the contract. See also Forgione v. 

89 L.J. Ch. 510. 

1. Murrqyv- Parker, (1854) 19 Beav. 305 (per Rommilly, M. R.) : Mews’ Digest, vii 
556 ; xi, 1086, 1087 ; xiv, 592. 
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In dlUy V. Fisher (1886), 34 Ch. D. 367 : Mews’ Digest, vii, 553 xk, 
North, X), it was however held that that the Court had jurisdiction, in one 
and the same action, to rectify a written agreement, and to order specific 
performance of the agreement thus rectified. In Craddock v. //tini [1923] 2 
Ch. 136, it was held that specific performance could be obtained of a written 
contract with a parol variation (Lord Sterndale and Warrington LJ.). 

In United States of America v. Motor Trucks, Ltd., [1924] A.C. 196 P.G. (on 
appeal from the Supreme Court of Ontario, appellate division), it was 
observed that where owing to a mistake common to both parties to a contract 
in writing it does not express the true bargain between the parties, the Court 
has jurisdictioh to rectify the contract and to order specific performance of 
it as rectified. 

Where the defendant alleged that the real agreement differed from the 
ostensible agreement and resisted specific performance, the Court when 
satisfied as to the discrepancy, could offer to the plaintiff the choice having 
the agreement performed in the way contended for by the defendant or 
rescinded.^ 

The effect of rectification is to relegate the old instrument to oblivion ; the 
new is not substituted for the old, but the old is regarded as never having 
existed.* Younger, L.J., observed that assuming the existence of common 
mistake, the plaintiffs could not have rectification involving specific per- 
formance of a written agreement with a parol variation. 

A defendant may adduce parol evidence of mistake in a written contract 
for the purpose of resisting specific performance. 

An omission in an agreement by mistake stands on the same ground as an 
omission by fraud.* Parol evidence is admissible for resisting specific per- 
formance of contract for land on mistake and surprise, as well as fraud, but 
not to vary, add to, or explain the written contract.* 

English cases of personality of promisee and equity* — The per- 
sonality of the promisee has rarely been relevant in equity cases. See Hanbury, 
page 639. In Fellowes v. Gwydyr {Lord) 1829), 1 Russ. & My. 83 : Mews’ 
Digest, ix, 1059 ; xix, 607, it was held that if A., in contracting with B., 
falsely represents himself to be the agent of C., and thereby obtains better 
terms, the Court will, notwithstanding, enforce the contract, unless A, knew 
that such would be the effect of the misrepresentation. 

In Dyster v.. Randall & Sons, [1926] Ch. 932, Lawrence, J., observed that 
unless the possession by one of the contracting parties of some personal 
quality is a material ingredient of the contract, the mere non-disclosure of 
the person actually entitled to the benefit of the contract for the sale of land 
is no defence to*an action for specific performance, even though the plaintiff 

1. Ramsbotlom v. Gosden (1812), 1 V. & B. 168 : Mews* Digest, xiii, 1043 •, xix, 540; xx, 

1 1 12, 1497 : 12 R. R. 207 ; Smith v. JVheatcro/t (1878), 9 Ch.D. 223. 

2. Craddock Bros. v. Hunt, [1923] 2 Ch. 136 C.A. 

3. RamsbotUm v. Gosden (1812), 1 V. & B. 168 : 12 R. R. 207. 

4. Clowes V. Higginson, 1 V. & B. 524 : 12 R. R. 284 : Mews* Digest, xix, 539. 
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knows that, if the disclosure had been made, the defendant would not have 
entered into it» For mistaken identity of personality, See also page 411, ante. 

English cases of difficulties of rectification. — In Clowes v. Higginson 
(1813), 1 V, & B. 524 : Mews’ Digest, xix, 323, 539 ; xx, 990, the written 
terms of the contract left it doubtful whether timber was included or exclu- 
ded. The Court could not adopt the purchaser’s own construction, and 
therefore did not compel the vendor to convey upon the terms originally 
offered. Specific performance is discretionary in the Court. In Berners v. 
Flemings [1925] Ch. 264 it was held that a defendant was not entitled to treat 
the plaintiff’s original insistence on a wrong construction as a repudiation by . 
him of the entire contract, and to counterclaim for rescission and the return 
of his deposit where the said defendant in his defence had pleaded that he 
was willing to complete on the right construction. In Preston v. Luck (1884), 
27 Ch. D. 497, the plaintiff was allowed to amend his claim and was granted 
an injunction restraining the defendant from parting with the right. In 
Jervis v. Berridge (1873), L.R. 8 Ch. 351 : Mews’ Digest, v, 732 ; xii, 742 ; xv, 
1070; xix, 530 : 42 L. J., Ch. 518, it was observed that when a person has 
contracted for the purchase of land by an agreement, the terms of which are 
partly written and partly verbal, and has obtained possession upon per- 
formance of the written terms, to attempt to retain possession and refuse to 
perform the verbal terms amounts to fraud. 

In Howatson v. Webby [1908] 1 Ch. 1 C.A., the misrepresentation being only 
as to the contents of a deed known by the defendant to deal with the pro- 
perty, his plea failed and he was liable on the covenant. See also [1907] 1 
Ch. 537 (Warrington, J,). 


23. The consideration or 
unless — 


object of an agreement is lawful, 


What considerations 

and objects arc law- it is forbidden bv law ; or 

ful and what not. . - , i.*/' 

IS of such a nature that, if permitted, it 
would defeat the provisions of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or 
another ; or 

the Court regards it as immoral, or opposed to public policy. 
In each of these cases, the consideration or object of an agree- 
ment is said to be unlawful. Every agreement of which the object 
or consideration is unlawful is void. 


property of 


Illustrations 

(a) A agrees to sell his house to B for 10,000 rupees. Here B’s promise to pay the sum 
of 10,000 rupees is the consideration for promise to sell the house, and A's promise to sell 
the house is the consideration for B’s promise to pay the 10,000 rupees. These are lawful 
considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, who owes that sum 
to By fails to pay it. B promises to grant time to C accordingly. Here the promise of each 
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an agreement is lawful in itself it will be unlawful if it cannot be achieved 
without violation of law or without doing something immoral or opposed 
to public policy, A contract to do a thing which cannot be performed 
without violation of law is void, whether the parties knew the law or not. 
Likewise the object of the contract may be lawful in itself but its fulfilment 
may offend against the well-settled notions of public policy.^ 

Section 23 is not concerned with motive. It is confined to the object of 
the transaction and not to the reasons or motives which prompted it. S, a 
Hindu, borrowed a certain amount from A in order to bribe a certain officer. 
After the bribing was done and completed, B obtained a loan from C in 
order to pay off A and executed a mortgage in favour of C. It was held 
that the purpose of the mortgage loan was not to effect an illegal purpose. 
Such illegal purpose as had been effected had been effected. The mortgage 
loan was at worst a loan designed to enable the borrower to pay back a 
lender who could not have sued the borrower in a court of law successfully 
and therefore it was no more contrary to public policy than would be a loan 
to a borrower to enable the borrower to make a gift. The mortgage conse- 
quently was not void on account of public policy. The fact that the mort- 
gagee as security of title took a number of documents from the mortgagor 
for the ordinary loan and regarded the transaction as queer did not make 
the transaction contrary to public policy.’* 

If the object of transfer of property is immoral, the transfer is void, and 
there cannot be any conveyance of any interest effected by the transfer. If 
the transfer is invalid, the person passing the document retains the title in 
himself and would ordinarily be entitled to recover the property on the 
ground that the title has not passed from him. But the principle of equity 
enunciated in the case of Ayerst v. Jenkins (1873), 16 Eq. 275, would prevent 
the Court from giving aid to a person guilty of immoral conduct to recover 
the property on the ground of public policy.® An assignment for illegal 
future cohabitation is void.^ An unlawful agreement of partnership will 
be refused registration by Income-tax authorities.® 

Criteria of unlawfulness. — The several criteria of unlawfulness of a 
consideration or object of an agreement as given in Section 23 arc overlapp- 
ing one another. Moreover, there are other Sections in the Contract Act 
rendering particular classes of agreements void. The provisions of Section 23 
as to the indicia of unlawfulness of the consideration or object of an agree- 
ment are indeterminate in their wordings and as such do show good drafts- 

1. GuLabchandv, Kudilal, (F.B.), A.I.R. 1959 M.P. 151. 

2. Kasinath v. Bapurao, (F.B.), A.I.R. 1940 Nagpur 305. 

3. Sabava Telldppa v. Tamanappa, A.I.R. 1933 Bom. 209; Deivana Taga v. Mutku Reddi, 44 
Mad* 329: A.I.R. 1921 Mad. 326 : 59 I.G. 1003; Jmmani Appa v. Ramalingamurihii 

1962 S.C. 371. 

4. Thasi Muthtikannu v. Shunmugavelu, (1905) 28 Mad. 413; Kandaswami v. J^arqyanaswmi, 
(1923) 45 M.L.J. 551 : 76 I.G. 306 ; Af/. Roskun v. Muhammad, (1887) Punj Rcc. 46; Gkuma v. 
Ram Chandra Rao, A.I.R. 1925 All. 437: 88. I.G. 411. 

5. Mahapatra Bhandar v. Commr. of /. T., A.I.R. 1965 Orissa 160. 
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manship. In a given scope, the law should be in general provisions in order 
to enable the Court to mould the principles to meet new situations in society. 
Any attempt at precision or economy of words would likely to be at the cost 
of cognoscibility of the intention of the Legislature*^ 

agrees to sell his house to for Rs. 10,000. Here -B’s promise to pay 
the sum of Rs. 10,000 is the consideration for ^’s promise to sell the house, 
and A*s promise to sell the house is the consideration for B’s promise to pay 
the amount of Rs. 10,000, These are lawful considerations. A promises 
to pay SRs. 1,000 at the end of six months, if C, who owes that sum to 5, fails 
to pay it. B promises to grant time to C accordingly. Here the promise of 
each party is the consideration for the promise of the other party and they 
arc lawful considerations. A promises for a certain sum paid to him by B 
to make good to B the value of his ship if it is wrecked on a certain voyage. 
Here A"s promise is the consideration for 5’s payment, and B's payment is 
the consideration for A's promise, and these are lawful considerations. A 
promises to maintain B's child and B promises to pay A Rs. 1,000 yearly 
for the purpose. Here the promise of each party is the consideration for 
the promise of the other party. They are lawful considerations. 

When the unlawfulness of a consideration is brought to the notice of the 
Court, the Court will give effect to the fact even though it may not have 
been pleaded by the defendant.® 

Unlawfulness and pleadings. — Even where the contention regarding 
the illegality of the contract is not raised by the defendant, the Court will 
not grant relief if the illegality appears from the evidence adduced in the 
case or is otherwise brought to the notice of the Court.® When it is apparent 
on the face of a contract that it is unlawful, it is the duty of the judge him- 
self to take an objection, and that too whether the parties take or waive the 
objection. Even if there be no pleading by the defendant the Court is 
entitled to consider the question of legality of a contract, and if it is found 
that the contract is illegal, the Court must not enforce any obligation arising 
out of that illegal contract.* The objection that a contract is illegal, when 
taken, must be considered even though taken late. It is open to the appellate 
court even without a pleading to consider the question whether the agree- 
ment relied on or proved in the case is immoral,® illegal, or opposed to public 
policy. There is no question of estoppel for the parties. The knowledge of 
the illegality may come from the statement of the party who was himself 
guilty of the illegality or it may even come from outside sources. It is for 
the protection of the public that the Court refuses to enforce such a con- 

1. Sec Manikka Mooppanar v. Peria Muniyandiy A.I.R. 1936 Mad, 541: 70 M.LJ. 724: 164 

I.G. 31. 

2. Alice Mary HUl v. William Clarkcy (1905) 27 All. 266. 

3. United Industries V, Moideen, A.I.R. 1956 T.C. 101 ; /mmant Appav, Ramalingamurthif 
A.I.R. 1962 S.C. 371. 

4. Sewsagary. Satyanarain, A.I.R, 1960 Patna 145 ; Dominion o/ India y, Bkikrty, 

1957 Patna 586. 

5. Kotharaju v. TekumalUty A.I.R. 1959 Andhra 370* 
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tract.i The observation, therefore, made in Subbayan v. Ponnuchamiy A.I^R. 
1941 Mad. 727, to the effect that the plea as to the invalidity of a deed on 
the ground of its being against public policy being a mixed qu^'Stion of law 
and fact cannot be raised for the first time in a second appeal docs not appear 
tenable. 

A person who asks an agreement or a conveyance to be declared invalid 
on account of its being opposed to public policy must prove the grounds 
which would bring it under Section 23.^ Oral evidence is admissible, under 
proviso (1) to Section 92 of the Evidence Act, to prove that the consideration 
or object of an agreement was unlawful though the agreement in question was 
reduced to writing. 

Void and voidable. — There is this difference between these two words ; 
void means that an instrument or transaction is so nugatory and ineffectual 
that nothing can cure it ; voidablcy when an imperfixtion or defect can be 
cured by the act or confirniation of him who could take advantage of it. 
Thus, while acceptance of rent will make good a voidable lease, it will not 
affirm a void lease. 

‘Null and void’ when used in a statute or legal document indicates the 
exact contrary of the words “full force and effect. ”3 

Voidable means that a thing is valid until repudiated, not that it is invalid 
until confirmed.* 

When a deed or other transaction is “void” on default of doing or sufft^ring 
something by one of the parties thereto, this means voidable at the election 
of the party not in default.® In a long series of decisions the Courts have 
construed clauses of forfeiture in leases, declaring in terms however clear 
and strong that they shall be void on breach of conditions by the lessees, to 
mean that they are voidable only at the option of the lessors. The same 
rule of construction has been applied to other contracts where a party bound 
by a condition has sought to take advantage of his own breach of it to annul 
the contract. 

If it be doubtful whether a statute declaring an act, instrument, or contract 
void, makes it voidable only, another clause in the same statute imposing a 
penalty on such act, instrumeat, or contract, is a clear test that it is ipso facto 
void. The penalty makes it illegal. A penalty implies a prohibition though 
there are no prohibitory words in the statute. Otherwise, the expression 
“void to all intents and purposes,” or “utterly void and of none effect, to 
all intents, constructions and purposes” has been held to mean in given 


1. Ahdula Saheb y. Curuvappa & Go., A.I.R. 1944 Mad. 387; In re Mahmoud^ fl92l] 2 K.B. 
716; Harry Parker, Ltd., v. Mason, [1940] 2 K.B. 590; Holman v. Johnson (1775), I Gowp. 343; 
Snell V. Unity Finance, Ltd. [1963J 3 All E.R. 50 C'.A.; Ramkripal v. Bilaspnr Municipal Committee 
A.I.R. 1963 M.P. 240; Sitaram v. Kunj Lai, A.I.R. 1963 All. 206. 

2. Subbayyan v. Ponnuchami, A.I.R. 1941 Mad. 727. 

3. Whanon ; Law Lexicon, 1 4lh cd., 1953, 1049. 

4. Duncan v. Dixon, 44 Gh. D. 211; Stroud : Judicial Dictionary, 3rd cd, 1953, vol. 4, 3232, 

5. Hughes V. Palmer, 29 C.B.N.S. 393; Melton v. Camroux, 2 Ex. 487; 4 Ex. 1 7. 
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circumstances as only voidable. The words additional to the expression 
‘*void’’ have been construed only as expletive. For illustrations, see Stroud, 
*void’.^ 

The difference between an instrument which is voidable and one which is 
void from the beginning^ is this : In the former the right under the contract 
continues until it is avoided, and therefore restoration of property handed 
over in pursuance ol' it cannot be claimed until the instrument is avoided 
cither by tho act of parties or through the Court. In the latter, no legal 
contract ever came into being and so the rights of the parties determined 
independently of the deed. There is no need to avoid or cancel that which 
newer existed in the eye of the law.^ 

As to the definition of void and voidable agreements see Section 2(g) and 
(j), and Section 2(i) respectively, ante. 

Valid but unenforceable contracts* — Some contracts are subject to 
special procedural reciLiireincnts. Under Section 40(1) of the English Law 
of Property Act, 1925, no action may be brought upon any contract for the 
Sede or other disposition (vf land or any interest in land, unless the agreement 
upon which such action is brought, or some memoradurn or note thereof, is 
in writing, and signed by the party to be charged or by some other person 
tlicreumo by him lawfully authorised. Section 40 of the said Act applies to 
coni racts wild her made before or after the commencement of the said Act 
and docs not affect the law relating to part performance, or sales by the 
CV)urt. Failure (o satisfy these recjuirements of Section 40(1) of the English 
Law of Prop^nny Act, 1925, llius affects only the cnforceabiliiy of the con- 
tract and uol its validity. Consequently, such a contract though not enforce- 
able because of the non-compliaiicc with the statutory requirements, is not 
uilhout any legal incident. Lhe contract being valid, a deposit of money 
made by the purchaser to the vendor under an oral contract for the sale of 
land cannot be recovered by legal action by the purchaser inasmuch as the 
said deposit was made under a valid contract thf)ugh such a contract was 
imenforeeable under the English Statute of Frauds, 1(377, or the English Law 
ol iffoperty Act, 1925.^ The contract being a valid one, the defendant, that 
is, the vendor could avail himself of it by way of defence. In England, in 
the Chancery Division of the Supreme Court, the purchaser though not 
entitled to recover damages for a breach of the contract for the sale of laud 
as orally made can obtain a decree of specific performance on the basis of 
d)o doctrine of pari performance.^ The doctrine of part performance while 
not enforcing the contract at all seeks to charge the defendant upon the 
etpiities resulting from the acts done in execution of the contract, ^nd not 

1. Stroud : Judidal Dictionary, 3rd ed., 1953, vol. 4, 3227. 

2. Asaram V. Ludheshwar (P.B.), A.I.R, 1938 Nag. Peiherpermnl v, Muniandy {V.C,}, 
3:> Cal. 551: 35 I. A. 98; 12 G.W.N. 562: 7 C.UJ. 528; Husen v. Rajaram, 10 N.L.R. 133: A.I.R. 
l'J14 Nag. 75: 26 I.C. 813 ; Sham^her v. Statt o/U, P., A.I.R. 1964 AIL 395. 

3. Thomas v. Brown (1876), 1 Q.B.D. 714, 723. 

4. Britain v. Rossiter (1879), 11 Q..B.D. 123, 130. 
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upon tibe contract itself. Equities are applied in order to avoid injustice 
of a kind which a statute or the Legislature cannot be thought to have had 
in its contemplation.^ On such and other reasons the Court has granted 
relief to the plaintiff.® Where the plaintiff has been permitted by the defen- 
dant to do acts, clearly referable® to the contract, which have so altered his 
position that it would be a fraud in the defendant to take advantage of the 
absence of a written agreement, note or memorandum, he will be entitled 
to judgment even though the defendant pleads Section 40(1) of the English 
Law of Property Act, 1925.^ 

Void and illegal contracts. — There are transactions which the law of 
the country does not countenance. The agreements which seek to embody 
the undertaking of such transactions are known as illegal contracts. The 
prohibition as to such transactions may be a statutory one. It may also be 
based on the common law, that is, uncodified principles of law of the country. 
The said uncodified principles may be derivable from judicial decisions or 
personal law of the citizens. They may also be based, ultimately, on the 
sense of morality of the society. Illegal contracts thus involve either in their 
making, performance, consideration, or purpose a violation of law or of 
sexual morality. The illegal contracts because of their turpitude do not 
enjoy the sanction of the law of the country for their enforcement.® 

Void contracts are not tinged with any turpitude ; they are only not 
enforceable, because in the eye of the law no contract has been formed at all 
in the given circumstances. 

The distinction between illegal and void contracts is often lost sight of, and 
the two terms are used as interchangeable. Thus Wharton : Law Lexicon says : 

“An illegal contract is an agreement to do any act forbidden either (1) 
by the common law, such as agreements to commit a crime or tort, or as 
for rent of lodgings let for prostitution, or for price of indecent picture, or 
in prejudice to the administration of justice, or (2) by statute, as by hire of 
a room for a lecture in contravention of the Blasphemy Act® or a contract 
by a servant of a local authority with such authority, in contravention of 
Section 193 of the Public Health Act, 1875 ; also contracts in unreasonable 
restraint of trade ; general restraint of marriage ; trading with the enemy ; 
compounding felonies, maintenance or champerty, etc. A breach of promise 
by a married man pending divorce after decree nisi may be actionable.’ 
Illegality supervening by act or change in the law terminates the contract. 

1. Maddison v. Alderson (1883), 8 App. Cas. 467, 475; Britain v. (1879), U 

Q.B.D. 123, 130. 

2. Maddison v.* Alderson (1883), 8 App. Cas. 467, 489; Rawlinson v, AmeSy [1925] Ch. 96, 
109.13. 

3. Maddison v. Alderson (1883), 8 App. Cas. 467; Rawlinson v. AmeSy [1925] Ch. 96. 

4. Broughton v. Snooky [1938] 1 Ch. 505, 513; [1938] 1 All E.R. 411, 418. 

5. Ramkripal v. Municipal Committee, Bilaspur, A.I.R. 1963 M.P, 240. 

6. But see In re BowmaUy [1915] 2 Ch. 447. 

7. Fender v. St» Jfohn^MUdmay, (1937) 53 T.L.R. 885 ; [1938] AG.1. 
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An illegal contract cannot be sued A contract illegal according to Ux 

fori is unenforceable.* 

As noted before, in modern writings void is distinguished from illegal. 

Where a statute merely imposes a penalty without declaring a contract to 
be illegal or void, the imposition of penalty by itself does not have the effect 
of making the contract made in contravention of a specific provision or the 
statute illegal or void. It must further be seen whether the statute was 
designed as a whole to further a public policy. 

Section 23 of the Contract Act does not hit a partnership made in contra- 
vention of Section 6 of the Central Excises and Salt Act, 1944, and Rules 
175(2), 178(4) and 210 framed under the Act inasmuch as the Act was not 
designed as a whole to further a public policy, and consequently the settle- 
ment of account of the partnership and a promissory note executed for the 
payment of the amount is not void.® 

In Varadarajulu v. Thavasi Nadar^ A.I.R. 1963 Mad. 413, it was held that a 
partnership firm could not use the vehicle with a permit obtained in the 
name of one partner alone, unless the permit was transferred in the name 
of the partnership with the permission of the transport authority under Sec- 
tion 59(1) of the Motor Vehicles Act. Therefore, any claim arising out of 
the settlement of accounts of the partnership was also illegal and could not 
be enforced. See also the cases referred to by their Lordships. Section 41 
of the Specific Relief Act, 1877, was found not applicable to the facts of the 
case. 

When a partnership is alleged by the plaintiff to be illegal under Section 23 
of the Contract Act, he has to establish the illegality by such evidence as he 
can place before the Gourt.^ Where the C.P. & Berar Money-lenders Act, 
1934, imposed penalty on a contract, the contract was not necessarily prohi- 
bited.® If a contract is illegal, awards given by arbitrators on the basis 
thereof are unenforceable.® A monopoly contract is hit by Article 19(l)(g) 
of the Constitution.'^ Contracts made in non-compliance with Article 299(1) 
of the Constitution are void.® See also under Section 11, supra. 

Where money-lending without a necessary licence is penal, suits by persons 
without the licence at the time of the suit transaction will be dismissed on 
grounds of public policy.® The Full Bench decision holding the contrary 
view in Sharnshir AH v. Ratanji^ (1952) Hyd. 95 : A.I.R. 1952 Hyd, 58, has 
been overruled in the later Full Bench decision in Mohd, Salem v. Umaji, as 

1. 492. 

2. Societa Anonmina v. Gorakhram, A.I.R. 1964 Mad. 532. 

3. Bhushayya v. Chinnapareddi, A.I.R. 1960 Andhra 39. 

4. Subba Raja V, Narayana Raja, A.I.R. 1954 Mad. 1074 Vazhmuni v, Nathamuni, 
l930Mad. 361;122I.C. 342. 

5. Jmki Bat v. Ratan Melu, (F.B.) A.I.R. 1962 M.P, 117. 

6. Societa Anonmina v. Gorakhram, A.I.R- 1964 Mad. 532. 

7. Hamara Radio Co. v. State of Rajasthan, A.I.R. 1964 Raj. 205. 

8. Bhikhraj v. State of Bihar, A.I.R. 1964 Patna 555. 

9. Mohd Salem v. Umaji (F.B.), A.I.R. 1955 Hyd. 113. 
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reported ia AJ.R. 1955 Hyd. 113. The reasoning of the earlier Full Bench 
decision' was no doubt very convincing. Their Lordships observed : 

“If a statute does not declare a contract made in violation of it to be void 
and if it is not necessary to hold the contract void in order to accomplish 
the purpose of the statute the inference will be that it was intended to be 
directory and not prohibitory of the coiitract. Applying this dictum to the 
Hyderabad Moupyleiiders Act (Act V of 1949F) and assuming that the pur- 
pose of the said Act was to compel moneylenders to maintain regular 
accounts and allow opportunity to the supervising authorities to check their 
accounts, the I’uU Bench of the Hyderabad High Court held it unnecessary 
to hold a contract entered into without a liceiice as void in order to accom- 
plish the said purpose oi the Act. The money lent was therefore recoverable 
from the debtor because it was not intended by the Act that inonvlending 
transactions should be prohibited without a licence. I’he said Act thus 
neither rendered the transaction illegal nor incapacitated the moneylender 
from d(»ing business.” 

For the purpose of judicial precedents, however, the latter Full Bench 
decision will prevail. 

There is a clear distinction between a transfer being void and a transfer 
being forbidden by law.^ 

The word “lawful” used in Ord'T 23, Rule 3, of th^" Code of Civil 
Procedure means lawful within the nit'aniiig of the Contract Act. If therefore 
the object or consideration of the couiproniise on which th(‘ dicree is based 
comc’S within any of the matters enuin ‘rated in Section 23 of the Contract 
Act as making an agreement unlawful the compromise decree itself is 
unlawful and is thus void.*’’ A compromis(j decree vitiat 'd under the pro- 
visions of the* C'oiitract Act is thus not binding on the parti ‘s as judicata, 
A compromise d ‘crc\‘, for exaruph', in a previous suit agr^n iug to divide the 
amount of pension in certain proportion bc twetui the parties will not operate 

HS judicata between the same parties in a subsequiiit suit to recover the 
plainlilf's share wTongfully withdrawn by the defendant. Such decrc‘e can 
be ignored as l)<*ing void ah imho in view of Section 12 of the Pensions Act 
read witfi Section 23 of the Contract Act.^ 

When a contract is void, the arbitration clause contained therein is also 
void. Fhe parties who have submitted to arbitration in such a clause in a 
void agreement are not bound by estoppel.^ 


1. Sharmhir Ali v. Ratnaji (F.P.), A.f.R. 1952 Hyderabad 50. 

2. Jokhan Mura v. Mahesh Pandit, A.l.R. 1949 All. 4)57; Dip Narain v. Nageshwar, (F.B.) 52 
All. 338 : A.l.R. i95U All. 1 ; Raghunath v. Lathrnan, 154 l.C. 49 : A.l.R. 1934 All. 240. 

3. Baldco Jha v. Ganga Prasad, A.l.R. 1959 Fatna I 7 ; Savitri v. Savi, 12 Pat. 359 : A.l.R. 
1933 Patna 300; IVeskrn EleUric Co., v. Kailash Chand, (1940) Bom. 13: A.l.R. 1940 
Bom. 00. 

4. Baldeo Jha v. Ganga Prasad, A.l.R. 1959 Patna 17, 

5. Rayrnon and Co. v. Khardah Co., A.l.R. 19d0 Gal* 86 ; Union of India v. Rallia Ranif 
A.LR. 1963 S.C. 1685. 
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Supposing that the arbitrator finds that the arbitration agreement is valid, 
such a finding cannot bind the parties if later on it is found by the Court 
that the arbitration agreement is invalid.^ 

Contracts Illegal at English common law. — A plaintiff cannot enforce 
a contract which to his knowledge will result in the commission of a crime 
or immorality or other conduct of a reprehensible character. If such 
illegality is brought to the notice of the Court, the plaintiff, provided that 
he is implicated in it, will receive no assistance from the Court. It is 
immaterial whether or not the defendant has pleaded the illegality.® 

In England it is a presumption that every contract in restraint of trade is 
contrary to public policy and is therefore void. The presumption is rebutt- 
able only by proof that the restraint is reasonable in the interests of both the 
contracting parties and also in the interests of the public. The burden is on 
the covenantee to prove that the restraint goes no further than is reasonably 
required for the protection of his business. The burden is on the covenantor 
to prove that the contract tends to injure the public.® A restraint imposed 
upon the vendor of a business, that he will not compete against the pur- 
chaser, may be valid ; but a similar restraint imposed upon a servant cannot 
be valid unless it is reasonably necessary to protect the master’s trade con- 
nection or trade secrets. A restraint which is too wide may be severed by 
the Court.* See further, under Section 27, post As to the Indian law also, sec 
under Section 27, post. 

An agreement, though not on its face illegal, is nevertheless illegal if the 
intention is that its subject-matter shall be used for an illegal purpose of a 
reprehensible character, such as defrauding the revenue. This principle is 
equally applicable where the intention is that the document or documents 
expressing the contract shall be used for such illegal purpose.® 

Money paid under a contract which is illegal in that it involves conduct 
of a criminal, immoral, or otherwise reprehensible character is irrecoverable 
if the plaintiff cannot substantiate his claim without disclosing such illegality.® 
A contract which has an incontestable tendency to harm the public good 
is illegal and void as being contrary to public policy. The doctrine of 
public policy already established by precedents will be moulded to suit new 
conditions, but new heads of public policy will not now be created.*^ See also 
below. 

A contract which, as made or as performed, is expressly or impliedly 
I'orbidden by statute will not be enforced whether there is an intention to 


1. Suwalal V. Clive Mills Co,, 1960 Cal. 90; Bhudarmull v. Uma Shankar, A.I.R. 

1953 Gal. 618 overruled, 

2. Pearce v. Brooks (1866), L.R. 1 Ex. 213. 

3. A,^G, of Australia v. Adelaide Steam Ship Co,, [1913] A.G. 781, 796. 

'1. Attwoodw. Lament, [1920] 3 K.B. 571. 

5. Alexander V* Rayson, [1936] 1 K.B, 169. 

6. Strg V. Sadler and Moore, [1937] 2 K.B. 158, 

7. Fender v, St, John-Mildmay, [1938] A.G. 1. 
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break the law or not. The question whether a contract is impliedly forbidden 
depends upon the construction of the statute, and for this purpose no test is 
decisive. A contract which, as made or as performed, is not forbidden by 
statute does not become illegal merely because some collateral act; of 
illegality is committed during the course of performance. A right directly 
accruing from a crime may not be enforced by the criminal or his 
representative.^ 

An agreement which is collusive in its nature and which has been entered 
into by the parties in order to persuade each other to be parties to divorce 
proceedings, or to affect the due administration of the law on matrimonial 
causes or to oust the jurisdiction of the Court is illegal.* 

An agreement tending to promote corruption in public life is illegal. 
Public offices, for example, that is, the offices that are paid from national 
funds cannot be procured, bought, or sold on pecuniary considerations.® 
Neither can honours be the subject-matter of an agreement.® Both the 
English common law and statutory law make such agreement illegal. The 
English Honours (Prevention of Abuses) Act, 1925 (15 and 16 Geo. 5, c. 72), 
Section 1 , provides for the punishment of abuses in connection with the 
grant of honours. If any person accepts or obtains or agrees to accept or 
attempts to obtain from any person, for himself or for any other person, or 
for any purpose, any gift, money, or valuable consideration as an inducement 
or reward for procuring or assisting or endeavouring to procure the grant 
of a dignity or title of honour to any person, or otherwise in connection with 
such a grant, he will be guilty of a misdemeanour. Similarly, if any person 
gives, or agrees or proposes to give, or offers to any person any gift, money, 
or valuable consideration as an inducement or reward for procuring or 
assisting or endeavouring to procure the grant of a dignity or title of honour 
to any person, or otherwise in connection with such a grant, he will be 
guilty of a misdemeanour. When the person convicted received any gift, 
money, or consideration which is capable of forfeiture, he will be, in addition 
to any other punishment, liable to forfeit the same to Her Majesty. The 
salary of a public office cannot be assigned.® Where an agreement has been 
made in such a way as to enable a party to defraud national or local revenue, 
it will be illegal.® See Surasaibalini v. Phanindra, A.I.R. 1965 S.C. 1364. 

1. St, John Shipping Corporation v. Joseph Rank, Ltd,, [1957] 1 Q,.B. 267 j see Cheshire and 
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2. Emanuel v. Emanuel, [1946] P, 1 15 ; [1945] 2 All E.R. 494. 
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5. Liverpool Corporation v. Wright (1859) John. 359 ; Flarty v. Odium (1790), 3 Term, Rep. 
681 ; Barwick v. Reade (1791), 1 Hy. Bl. 627 ; Arbuthnot v. Norton (1846), 5 Moo. P.C.C. 219 ; 
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2 All E.R. 264 ; Alexander v. Rayson, [1936] 1 K.B. 169 ; Edter v. Auerbach, [1950] 1 K.B. 359: 
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It is not competent for the Government to fetter its future executive action, 
which must necessarily be determined by the needs of the community when 
the question arises. It cannot by contract hamper its freedom of action in 
matters which concern the welfare of the State.^ 

Collateral contracts* — ^Collateral!* is that which cometh in or adhereth 
to the side of anything ; as a collateral assurance, is that which is made over 
and beside the deed itselfe.’* The word “collateral!**, e.g., collateral security, 
means, side by side, “parellel**, and, taken by itself, has no such meaning as 
“secondary**, “auxiliary**, “subsidiary**, or “only to be made use of in 
aid.*’* For some of the modern views as to the signification of the expression 
"collateral*, sie under Collateral security^ post. See also Collateral transactions^ 
under Section 30, post. 

‘Collateral* means indirect, sideways, that which hangs by the side. A 
collateral assurance is that which is made over and above the deed itself. A 
collateral security is a deed made of other property, besides that already 
mortgaged, for the better safety of the mortgagee, or a bill of exchange 
given, or a pledge deposited to secure a pre-existing debt. A collateral con- 
tract is where a contract by word of mouth co-exists with a contract in 
writing made at the same time, notwithstanding the general rule that an 
oral merges in a written contract.* 

Collateral contracts must from their very nature be rare. A collateral 
agreement must be in every sense a complete legal contract, and the effect 
must be to vary or add to the terms of the contract. Such collateral con- 
tracts arc viewed with suspicion by the law. They must be proved strictly. 
Not only the terms of such contracts but the existence of an animus contrahendi 
on the part of all the parties to them must be clearly shown. Any laxity on 
these points would enable parties to escape from the full performance of the 
obligations of contracts unquestionably entered into by them and more 
especially would have effect of lessening the authority of written contracts by 
making it possible to vary by suggesting the existence of verbal collateral 
agreement relating to the same subject-matter.^ 

Not only a contract which is fundamentally illegal is void but also a 
contract collateral to it is void. Thus where a covenant is given for the 
payment of the purchase money, and the purchase money in question was one 
for an illegal sale, it cannot be enforced. The covenant to pay the money 
sprang from, and was the creature of, the illegal agreement, and as the law 
would not enforce the original illegal contract of sale, so neither will it allow 

1. Antonie Buttigiegv. Stephtn, A.I.R. 1947 P.C. 29; Rederiaktiebolaget AmphitriU v. The 
King, [1921] 3 K.B. 500. 

2. Stroud : Judicial Dictionary, 3rd cd., 1952, vol. I, 515 ; Early v. Early, 16 Ch.D. 214 r ' 
Athill V. Athill, 16 Ch.D. 211 ; Leonino v. Leonino, 10 Ch.D. 460. 

3. Whartoi) : Law Lexicon, 14th cd., 1953, 211. 

4. Twentsche Overseas Trading Co. Ltd. v. Uganda Sugar Factofy Ltd., A.I.R. 1945 P 
Heilbut Symons ^ Co. v. BuckUton, [1913] A.C. 30 relied on. 
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the parties to enforce a security for the purchase money, which by the 
original bargain was tainted with illegality.^ 

For a contract to be collateral to an illegal contract, the parties need not 
be the same. Even where one of the parties to the collateral contract is a 
stranger to the original illegal contract, but was aware of the illegality there* 
of while entering into the collateral contract, he will be treated on the same 
footing as the original parties themselves and thus will not be allowed to 
enforce the contract. Thus where a stranger volunteers to be a party to the 
collateral contract with a full knowledge of the illegal object of the original 
contract to the achievement of which the collateral contract was rendered 
necessary, he canot enforce his claims under such contract. The law makes 
no difference between a party to the original contract as a party to the 
collateral contract and a stranger to it where the latter became a party to 
the collateral contract with the knowledge of the illegality of the original 
transaction.* 

The lending of money to a guardian to celebrate the marriage of her 
minor child in violation of the Child Marriage Restraint Act, 1929, which 
Act not only prohibits such marriage but makes it also penal has the object 
of enabling the guardian to perform an act which is illegal as well as contrary 
to the public policy. The purpose of the borrowing being thus unlawful as 
well as opposed to public policy, the lending is hit by Section 23 of the 
Contract Act, though such marriage when celebrated may not be void,* 
Money advanced for effecting bribery is not recoverable.* 

Consequence of illegality* — Where the object of an agreement is 
directly or indirectly to commit a crime or a tort or to defraud a third person 
it is illegal and totally ineffective.* A party or his representative cannot 
benefit from such a contract,® The parties to an illegal contract arc not 
liable to punishment for their entering into such a contract, except where 
the statutory or common law of the country makes the entering into such 
contract, per se, punishable.’ When a contract is illegal to the very core of 


1. Fisher v. Bridges (1854), 3 E. & B. 642 ; Redmond v. Smith (1844), 7 Man. & G. 457 ; 
Jennings v. Hammond (1882), 9 Q^.B.D. 225 ; Ratanlal v. Firm Mangilalf A.I.R. 1963 M.P. 323. 
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it, the parties do not get any help from the Court for its recognition or even 
for the recognition of any transaction that has arisen as collateral to the 
illegal contract. As to collateral contracts see, above. See also under Section 
30, below. See also Collateral security y post. 

Where a contract is to do a thing which cannot be performed without a 
violation of the law it is void whether the parties know the law or not.^ 
Where a contract can be legally performed but there was an intention to 
perform it in an illegal manner, in order to avoid such contract it is necessary 
to show that there was the intention to break the law ; the knowledge of 
what the law is also becomes important.* Where a contract is ex facie 
lawful, and a party is ignorant of the other’s unlawful design, the former is 
not precluded from his remedies.* If money is lent, the lender merely 
handing it over into the absolute control of the borrower, although he may 
have reason to suppose that it will be employed illegally, he will not be 
disentitled from recovering.^ Where however the plaintiff knew that the 
subject-matter of the contract was supplied for the purpose of being used by 
the defendant for an illegal purpose, he would be non-suited. When once a 
contract has been entered into, and afterwards it appears to a party that 
the other pary has had some unlawful object in view, the innocent party 
may stop its execution, if any due.® Where a contract, though ex facie legal 
has subsequently been discovered by a party to be illegal, because of the 
illegal intention of the other party, he can sue the latter for breach of con- 
tract and damages.® The innocent party can recover the stipulated amount 
when he has completed his part of the contract without knowing of the 
unlawful intention ol the other party. He can also in case of part 
performance sue on a quantum meruit.’ Where it is a question of property, 
the innocent party may rescind the contract and recover the property handed 
over subject however to the rights of an innocent third party for value.® 
The party with the unlawful intention has no remedy in law.® Where a 
contract was not illegal in its inception but an illegality was committed, 
during the course of its performance, then the offending party will not be 
entitled to sue on such contract. The innocent party will not be deprived 
of any of his rights. Thus, when a contract was not unlawful when it was 
made, and a party repudiates it before the time for its performance has 
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arrived^! cither of the parties can sue the other for damages. This is so b^nse 
the contract itself when made was not unlawful, but its performance becomes, 
because of the non-fulfilment of some statutory requirements, unlawful. 
The illegality which destroys the cause of action has not yet arisen. When 
the illegality which destroys the cause of action has already arisen, the guilty 
party cannot avail himself of the contract. Where however the breach of 
the law has not been tainted with any turpitude such party is entitled to 
refer to such contract in any other independent cause of action,^ 

Money paid in pursuance of an illegal contract may be recovered if the 
payer repents before the time for performance, but not if he docs so after- 
wards.^ On the frustration of an illegal contract sec Bigos v, Bousted, [1951] 

1 All E.R. 92. 

Where the defendant as the agent of the plaintiff received an amount of 
money on his behalf, he was bound to pay over the amount to the plaintiff. 
The illegality of the transactions between the principal and his debtor will 
not affect the question at all. The rule founded on the maxim ex turpi causa 
non oritur actio does not apply to the case of an agent and his principal.* 

Where a contract is illegal to the core because of turpitude and both 
parties are aware of the illegality, then neither party can claim any right or 
obtain any remedy.^ The Court will not enforce an illegal contract. When 
the illegality of a contract or transaction is brought to the notice of the 
Court, it will not allow itself to be made the instrument of enforcing the 
obligations alleged to arise out of the said contract or transaction. If the 
person invoking the aid of the Court is himself implicated in the illegality, 
the Court will not render its assistance to him.* No Court will lend its aid 
to a man who founds his cause of action upon an immoral or illegal act.® 
Where a contract is fundamentally illegal and not simply void, as in case, 
say, of mistake, the Court will not lend its aid to a party who founds his cause 
of action upon an immoral or illegal act. If from the plaintiff’s own stating 
or otherwise, the cause of action appears to arise ex turpi causa^ or the 
transgression of a positive law of the country, then such a party has no right 
to be assisted by the Court, The defendant in the circumstances benefits; 
but he benefits not because the Court assists him as defendant but because it 
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refuses its assistance to the plaintifF in a given fact-situation. If a plaintiff 
cannot maintain his cause of action without showings as part of such cause 
of action, that he has been guilty of illegality, then the Court will not assist 
him in his cause of action.^ If the plaintiff and defendant were to change 
sides, and the defendant was to bring his action against the plaintiff, the latter 
would then have the advantage of it. In the circumstances, the plaintiff 
whichever side of the contract he may represent, is denied the aid of the law 
because of the public policy of the law : ex dolo mala non oritur actio ; and when 
both the parties are equally in fault, the defendant benefits because of the 
public policy : potier est conditio defendentis.^ 

The general rule that money paid or property transferred in a fundamen- 
tally illegal contract cannot be recovered is subject to the rule that such 
money or property though paid or transferred can be recovered if the 
plaintiff can found his claim upon a cause of action without the basis of the 
said fundamentally illegal contract.* Apart from the case where the plaintiff 
would be able to found his claim upon a cause of action independent of the 
fundamentally illegal contract, a party can also in certain circumstances 
recover the money paid or prop)erty transferred under an illegal contract. 
Where the parties are not equally guilty, in pari delicto, the less guilty person 
is, in certain cases, allowed to recover his money or property. The party to 
benefit from this rule of comparative guilt has to prove fraud, duress, 
coercion, undue influence, and such other considerations moving from the 
other party to the illegal contract.* When both the sides to a contract, which 
is, per se, illegal, have not been on the same footing as regards the making of 
the said contract, the parties will not be considered as being in pari delicto or 
equally at fault. Thus there may be cases of illegal contract where both the 
parties are in delicto, but the act is not par delictum, because the one has the 
power to dictate, influence, or mislead the other and the latter has no 
alternative but to submit.® As a matter of general policy, the State may 
sometimes seek to protect a particular class of its citizens from the rigours 
of onerous contracts which the said particular class of citizens may by their 
circumstances be compelled to enter into. A certain class of contracts may, 
therefore, be also declared illegal in view of their transgressing the statutory 
provisions that may have been enacted for the protection of the said class of 
citizens. The protected person thus though in pari delicto with the other 
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party is allowed to recover his money or property paid or tt^ilsfebed in 
consequence of an illegal contract or transaction. The contract or tratisac- 
tion in question is illegal because it is prohibited by a positive statute for the 
sake of protecting one set of men from another set of men. Becauto the 
former set, from their situation and condition, is liable to be oppressed or 
imposed upon by the latter, the parties to the illegal contract are not con- 
sidered as being in pari delicto. In furtherance of the general policy of the 
State, the person injured, after the transaction is finished and completed, is 
allowed to bring his action and defeat the contract. Subject to any statutory 
provision, the relief to be granted to the plaintiff may be made dependent 
on terms which he may be required by the Court to fulfil. When, again, the 
obligation imposed upon a party was intended, under statutory provisions, 
for the benefit of the public and thus a breach of the statutory duty was a 
public and not a private wrong, civil liability will not be fastened on the 
party at fault in an action by the plaintiff. In such cases only the statutory 
sanedon is deemed adequate.^ 

There is yet another rule that if money is paid or goods delivered for an 
illegal purpose, the person who has so paid the money or delivered the 
goods may recover them back before the illegal purpose is carried out.® 
Court does not punish intention to defraud.® An opportunity is thus given 
to a party to recover his money or property while the contract is still at its 
executory stage. In the more recent decisions a party has been allowed to 
recover his money or property paid or delivered in course of an illegal con- 
tract if as the plaintiff he brings an action before the illegal purpose has 
been substantially performed. The plaintiff though a party to an illegal 
contract and though in pari delicto with the defendant is thus allowed an 
opportunity to repent {locus poenitentiae) and withdraw himself from the 
transaction. Where, therefore there has been a partial carrying into effect 
of an illegal purpose in a substantial manner, the law will not allow the 
plaintiff, though there remains something not performed, to recover back the 
money paid or property delivered under the illegal contract.^ Thus where a 
sum of money has been deposited with the stakeholder in order to be handed 
over to the winner, it can be recovered back by the party depositing it before 
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it has actually been handed over» A notice to stop payment to the stake- 
holder is also binding on him.^ The judicial decisions, however, could not 
always exactly prescribe as to the point of time up to which the plaintiff 
will be allowed to repent, that is, to withdraw himself from the illegal purpose 
in order to be entitled to recover the money paid or goods or property 
delivered.* 

Courts should not enforce illegal contracts even if the illegality has not 
been pleaded by the defendant. The maxim ex turpi causa non oritur actio is 
founded in good sense, and expresses a clear and well-recognized legal 
principle, which is not confined to indictable offences. No Court ought to 
enforce an illegal contract or allow itself to be made the instrument of enforcing 
obligations alleged to arise out of a contract or transaction which is illegal, if 
the illegality is duly brought to the notice of the Court, and if the person 
invoking the aid of the Court is himself implicated in the illegality. It 
matters not whether the defendant has pleaded the illegality or whether he 
has not. If the evidence adduced by the plaintiff proves the illegality, the 
Court ought not to assist him.^ Once the facts which made the contract illegal 
become apparent to the Court, it is the Court’s duty, whether illegality was 
or was not raised by the parties, to refuse to enforce the agreement in 
question. The decision in Taylor v. National Amalgamated Approved Society^ 
[1914-15] All E.R. Rep. 869, is held wrong in principle and should be 
regarded as overruled by later cases.* When a contract was illegal at the 
time of its formation it cannot be enforced even at a time when the relevant 
provision of the law ceases to be efl'cctivc.^ 

Where a litigant has agreed to give property to a certain person in con- 
sideration of the latter’s agreeing to give false evidence on bchall of the 
former the agreement is void as the consideration for it is opposed to public 
policy and is therefore illegal.® 

The equitable maxim of in pari delicto and the related one of ex dolo malo 
non oritur actio are limited in their application. They apply to illegal or 
immoral transactions or to others which it would be against public policy to 
countenance. The Robkars issued by the Ruler of the quondam Ratlam 
State forbade the jagirdars of the third grade from giving leases and contracts 
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of for^t area in their jagirs. The defendant though a jagirdar of the thkd 
grade ^l^anted the plaintiff a lease of a forest area in hisjagir in considera- 
tion of a certain premium^ When the said incapacity came to the knowledge 
of the plaintiff he claimed the refund of the consideration paid by him and 
the recovery of the expenses incurred for working the contract as well as of 
damages. In the circumstances it was held that the Robkars imposed an 
incapacity on the jagirdars of the third grade only in relation to jagir forests^ 
and no general incapacity on them to contract. The consideration or the 
object of the contract in question was neither unlawful nor illegal or immoral. 
The contract in question was void not because it was hit by Section 23 of the 
Contract Act but because it was entered into by the defendant who had no 
authority to grant leases of forest areas in a jagir. It thus fell within the 
terms of Section 65 of the Contract Act and the money that the plaintiff 
advanced on it was recoverable. 

In Immani Appa Rao v. Ramalingamurthi, [1962] 3 S.C.R. 739 : A.LR. 1962 
S.C. 370, (a case under the Transfer of Property Act, 1882), the transferor 
and the transferee were in equal fraud in carrying out the transfer to defraud 
the creditors of the transferor, and the fraud was carried out ; but the posses- 
sion remained with the transferor. In the suit by transferee for possession, it 
waw held open to the transferor to plead fraud and the absence of considera- 
tion. Gajendragadkar, J,, (later C. J.), rightly observed, [1962] 3 S.C.R., at 
page 749 : A.I.R. 1962 S.C., at page 375, that most legal maxims were vague 
and too general to admit of application without a careful consideration of the 
circumstances of a given fact-situation.^ In considering which of the con- 
flicting maxims, where any, should be applied in a given case, the Court's 
selection should be conditioned solely by considerations of public policy. 
The principle considered to be more conducive to and more consistent with, 
public interest will be adopted. In the words of Pitt Taylor, Treatise on the 
Law of Evidence, 12th edition, 1931, vol. I, page 89, para. 93, the better 
opinion seems to be, that where both parties to an indenture either know, or 
have the means of knowing, that it was executed for an immoral purpose, or 
in contravention of a statute, or of public policy, neither of them will be 
estopped from proving those facts which render the instrument void ab initio, 
for although a party will thus, in certain cases, be enabled to take advantage 
of his own wrong, yet this evil is of a trifling nature in comparison with the 
flagrant evasion of the law that would result from the adoption of an 
opposite rule. Story, too, in his Commentaries on Equity Jurisprudence, 3rd 
English edition, 1920, page 123, para. 298, observes that in general (for it is 
not universally true), where parties are concerned in illegal agreements or 
other transactions, whether they are mala prohibita or mala in se, courts of 
equity, following the rule of law as to participators in a common crime, will 
not interpose to grant any relief ; acting upon the known maxim. In pari 
delicto potior est conditio defendentis, et possidentis. But in cases where the agree- 
ments or other transactions arc repudiated on account of their being against 
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public policy^ the circumstance, that the relief is asked by a party who is 
particeps criminis, is not in equity materiaL The reason is, that the public in* 
tcrest requires that relief should be given, and it is given to the public 
through the party. The suppression of illegal contracts is far more likely, 
in general, to be accomplished by leaving the parties without remedy against 
each other. Relief is not granted where both parties are truly in pari delicto, 
unless in cases where public policy would thereby be promoted. 

Section 65 applies to the case of a contract of transfer of property which 
is void because of the incapacity of the transferor to transfer the property 
concerned. The purchaser of a mere right of reversion may thus sue for the 
refund of consideration when he has discovered subsequently that the sale 
was void because the vendor was incompetent to convey any title. Sec- 
tion 65 applies to a case where the vendee was not aware of the true nature 
of the vendor’s right till after the date of the sale-deed.^ The incapacity 
imposed upon a judgment-debtor by para. 1 1 of Schedule 3 of the Code of 
Civil Procedure is an incapacity to affect that property of his which was 
under the Collector’s management and not a general incapacity to contract 
and a covenant, where any, to refund or repay is not made void by the 
operation of that paragraph and is, therefore, enforceable under Section 
65.2 

Courts refuse to give relief to a party to an illegal contract who either 
founds his cause of action upon it or who has necessarily to disclose or plead 
its illegality to sustain his cause of action. 

An agreement the object or consideration of which is unlawful as defined 
by Section 23 is unlawful and void. In general a particeps criminis cannot 
obtain refund of money paid under an unlawful agreement.® 

Where the mortgagee is not aware that the daughter for whose marriage 
the d('bt was contracted by her father by executing the mortgage was a 
minor it cannot be said that the mortgagee’s object in lending the amount 
was unlawful or that the provisions of the Child Marriage Restraint Act 
were to be contravened.^ Money advanced for a legal second marriage is 
recoverable.® Money advanced for effecting bribery is not recoverable.® 
Money given for giving evidence true or false is not recoverable.’ Rent of 
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lodgings knowingly let for prostitution is not recoverable.^ The rent would be 
recoverable if the landlord did not know of the nature of the business that 
would be carried there.* Where two people together had the common 
design; to use a subject-matter for an unlawful purpose so that each partici- 
pated in the unlawful purpose, then the contract for its hiring for that use 
was illegal in its formation, and it was no answer for them to say that they 
did not know that the purpose was unlawful. The contract having been 
illegal, no action lay to recover the rent.® 

Money lent for continuing immoral cohabitation is not recoverable.* 
Money lent to a prostitute to enable her to carry on her business is not 
recoverable.® Ornaments lent by a brothel-keeper to a prostitute for attracting 
men auid encouraging prostitution are not recoverable.® 

Where it was found on the facts that a deed was benami and fraudulent and 
thus inoperative as against the plaintiff, but the fraud was not effected, there 
was nothing to prevent the plaintiff from repudiating the transaction as 
benami and recovering possession of the property."^ 

Where the plaintiff did not know the agreement to suppress criminal 
prosecution and advanced money to the defendant, there was nothing unlaw- 
ful in the transaction between him and the defendant.® 

No refund of money or return of security, given under an agreement not to 
prosecute a criminal case, will be allowed unless circumstances disclose 
pressure or undue influence, Merc fear of punishment in a criminal case 
does not constitute undue influence.* 

Where the suit was not by one member of an illegal Association or to 
recover his share of the assets of an illegal body, but was one brought by 
the plaintiff, who was a creditor and who was not aware of the illegality of 
the Association, to recover the balance due on an account of his transactions 
with the defendants it was maintainable.^® 

The price of the opium supplied to the defendant in contravention of the 
Opium Act, 1878, could not be recovered inasmuch as advances made for an 
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illegal purpose subsequently carried out cannot be recovered.^ 

Where a person lends money to a partnership which is an illegal one or 
forbidden by law, with the knowledge that it is going to be used for purposes 
forbidden by law, a suit by him to recover the amount so lent is not main- 
tainable,* 

Where a deposit has been made in connection with an illegal contract such 
deposit can be recovered by a suit, if the plaintiff docs not rely for his claim 
on the illegal contract.* 

In all cases where a plaintiff is relying upon a deed, the defendant is 
entitled as of course to give evidence of the circumstances under which the 
document came into existence. When those circumstances include an allega- 
tion of a joint fraud by both plaintiff and defendent, the particulars of that 
fraud must be pleaded ; and it is then the duty of the Court to look into the 
matter, and if the Court comes to the conclusion that the parties were acting 
together with a view to perpetrating a fraud, and did in fact perpetrate that 
fraud, and that there is no difference in the degree of guilt of the plaintiff 
(who is asking the Court to give him some help) and that of the defendant, 
the duty of the Court is not to assist either party.* 

The money due under an illegal or immoral agreement cannot be recover- 
ed by a change in the form of action based on another agreement which is 
naturally connected with or has for its support the original illegal agreement. 
Whether the plaintiff has to rely upon the illegal agreement, or whether it 
is brought out by the defence is immaterial ; all that is material is the 
intimate connexion between the two.® 

Where the defendant borrows money from the plaintiff with the clear 
intention of utilising the money for the purpose of gambling but there is 
nothing to indicate that the plaintiff was privy to this intention, there is 
nothing to preclude the plaintiff from recovering the amount from the 
defendant by suit.® 

In Sajan Singh v. Sardara AH, [1960] 2 W.L.R. 180 P.C., the contract for 
the sale of a lorry was unlawful. In pursuance of such a contract the lorry 
was however sold and delivered to the plainff by the defendant. Subse- 
quently, the defendant removed the lorry from the plaintiff’s possession 
without his consent and refused to return it. On a claim by the plaintiff 
against the defendant for the return of the lorry or its value, it was held that 
the property in the lorry having passed to the plaintiff he derived the right 
to immediate possession of the lorry. Such a right entitled him to sue the 
defendant in trespass or detinue without relying on the unlawful contract. 


1. Raghunath v. Nathu Hirji. (1895) 19 Bom. 626. 

2. Vairaua v. Pothikachala, A.I.R. 1936 Mad. 603. 

3. Liladhat v. Sunderlal, A.I.R. 1932 Nag. 32. 

4. Vilayat Husain v. Misran, (1923) 45 All. 396; Raghupati v. J^riskingha, (1922) 71 
I.C. 1, 

5. Kali Kumari v. Mono Mohini, A.I.R. 1935 Gal. 748. 

6. Pragilal v. Raton Lai, A.I.R. 1931 All. 45$. 
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Aocordingly, the plaintiff claim succeeded.^ Where the plaintiff were Dot 
seekin|f to enforce the original contract which was illegal under Sectioti 23 
of the Indian Contract Act but they were calling upon the defendant to 
render an account for the amount received by him, for and on behalf of tffec 
plaintiffs under Section 218, their claim to recover their proportionate share 
in the amount received by the defendant was allowed,* 

Foi4>idden by law. — ^When the consideration or object of an agreement 
is forbidden by law it is an unlawful consideration or object. An agreement 
of which the object or consideration is unlawful is void, that is, unenforce- 
able.* Sections 26, 27, 28 and 30 of the Contract Act, in addition to the 
general provisions of Section 23, illustrate cases where the consideration or 
object of an agreement is considered unlawful. As to details see those Sec- 
tions. An agreement may be void, that is, unenforceable on other grounds 
as well. Section 25 lays down that with certain exceptions an agreement 
without consideration is void, that is, unenforceable. Section 29 lays down 
that an agreement the meaning of which is not certain or not capable of 
being made certain is void, that is, unenforceable. 

A promises to obtain for /? an employment in the public service, and B 
promises to pay Rs. 1,000 to A. The agreement is void as the considera- 
tion for it is unlawful. A promises B to drop a prosecution which he has 
instituted against B for robbery, and B promises to restore the value of the 
things taken. The agreement is void, as its object is unlawful. 

Where the lawful wife was alive any agreement by the husband to marry 
another is unenforceable as being contrary to public policy. Even when the 
given persons go through a ceremony of marriage they will not be deemed 
to have been lawfully married. By a person promising to marry another 
the former impliedly warrants that he was in a position to do so, and as 
such he is liable for damages for the breach of the said implied warranty. 
Where the person giving the warranty has died the person damaged will be 
entitled to special damages.^ As it has been observed in Harbhajan v. Smt, 
Brij Bilab, A.I.R. 1964 Punj. 359, force or fraud as under Section 12 of the 
Hindu Marriage Act, 1955, will invalidate a Hindu marriage, which is a 
sacrament and not contract simpliciier. Fraud render Section 1 7 of the Indian 
Indian Contract Act, by itself may not reder a Hindu marriage voidable in 
all circumstances. See also Kshitish v. Emperor^ A.I.R. 1937 Cal. 214 (F. B.). 

A contract which serves to ensure peace and domestic happiness should 
not be disregarded as invalid and opposed to public policy. 

Thus, in an ante-nuptial contract embodied in a ‘kabinnama* that in case the 
husband brings any of his other wives to stay with him along with the 
plaintiff (the third wife), without her consent she (the plaintiff) will be at 

1. BoumakerS) Ltd, v. Barnet Instruments, Ltd,, [1945] K.B. 65 : 61 T.L.R. 62 : [1944] 2 All 
E.R. 579 approved, 

2. Shivram v. Viswanath, (1956) 58 Bom. L.R, 154. 

3. Suwalal v. Clive Mills Co., A.I.R. 1960 Cal. 90. 

4. Shaw V. Shaw ^ anr., [1954] 2 All £.R. 638 C.A. 
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liberty to exerdBC the right of divorce, is quite in accord with reason and 
public policy and it should be enforced. Such contract is not hit by the 
provisions of Section 23. It is a valid and reasonable contract because all 
that it seeks to do is to give a right to the plaintiff to seek divorce and live 
apart from the defendant and his other co- wives in case they choose to live 
together.^ 

An ante-niiptial agreement by a Muhammadan husband in a kabinnama 
that he would pay separate maintenance to his wife in case of disagreement 
and that the wife would have power to get herself, divorced in case of failure 
to pay maintenance for a certain period is not opposed to public policy and 
is enforceable under the Muhammadan law.* 

When an agent for purchase knows at the time he makes the purchase that 
the goods he is instructed to buy are to be dealt with in a manner prohibited 
by law, he cannot enforce any right arising out of the contract of agency. 
Such a case is covered by Section 23 of the Contract Act. Thus, where the 
plaintiff acting as the commission agent of the defendant purchased chillies 
on behalf of the defendant and they were to be transferred to the latter 
outside the district and the plaintiff knew that the Collector of the District 
had issued a notification under Rule 81 of the Defence of India Rules 
prohibiting the transport of chillies, it was held that the object of the con- 
tract of agency was unlawful and the plaintiff could not recover anything 
under the contract.® 

‘‘There was nothing to prevent a watandar when mortgaging watan property, 
although the mortgage admittedly would not be effective beyond the life 
time of the watandar mortgagor in ordinary circumstances, from personally 
covenanting to pay the mortgage amount.*’* A condition in an insurance 
policy limiting period for suit is generally considered as not being against 
Section 23 or 28.® Where under terms of service it was incumbent for the ser- 
vant to give the master a notice of 1 5 days failing which he would not be entitled 
to the wages due, the agreement was enforceable.® When certain forward 
contracts were not void ah initio but became void and unenforceable due to 
prohibition of law, there was no bar to their enforcement when the inihibition 
was lifted by the repeal of that law.^ In given circumstances the fact that 


1. Sa\fuddin v. Soneka Bibi, A.I.R. 1955 Ass. 153 ; Mirjan v. Maimuna, (1949) Assam 146 : 
A.I.R. 1949 Assam H;Btifatan v. Abdul, (1951) 1 Cal. 476: A.I.R. 1950 Cal. S94 ;Maharam 
Mi V. Aytsa Khatun, 19 C.W.N. 1226 : A.I.R. 1916 Cal. 761 ; Mahammad Amin v. Amina, 132 
Ind. Gas. 578 : A.I.R. 1931 Lah. 134 ; Sadiqua v. Ata Ullah, A.I.R. 1933 Lah. 885 relitd on ; 
Bai Fatima v. AH Mahomed, 17 Ind. Cas. 946 : 37 Bom. 280 doubted. 

2. Buffatan Babi v. Abdul Salim, A.I.R. 1950 Cal. 304. 

3. Krishna Rao v. Kodandarama, A.I.R. 1960 Andhra 190. 

4. Viihoba Mahipati v. Balkriskna Sakharam, (1921) 45 Bom. 1206. 

5. Girdkarilal v. Eagle Star Insurance Co., A.I.R. 1924 Gal. 186. For a discussion see under 
Section 28, post. 

6. Aryodaya Spinning df Weaving Co, Ltd. v. Siva Virehand, (1911) 13 Bom. L.R. 19. 

7. Hagami Lai v« Bhuralal, A.I.R. 1961 Riy. 52. 
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it may be known to one of the parties at the time of making the contoct 
that he cannot perform it legally and therefore that it will inevitably be 
brokeni does not make the contract itself illegal. Where the contract thus 
entered into is not ex facie illegal, public policy will not constrain the Court 
to refuse aid to the plaintiff who did not know that the contract would be 
performed illegally.^ Where the purchaser was affected with notice of the 
impropriety of the sale, and bought at his own risk, notwithstanding the 
proviso in the mortgage and the provisions of Section 69 of the Transfer of 
Property Act, 1882, the circumstances invalidated the sale.* 

Contracts prohibited by statutes. — A contract may be prohibited by 
statute expressly or impliedly. A contract thus prohibited is illegal.* Where 
the specific performance of an agreement violates a statutory provision it 
will not be granted. Section 23 of the Contract Act will be a bar to the suit 
for specific performance.* Where the object of the legislation was not to 
prohibit a contract, the contract will not be illegal. Had the contract been 
prohibited no action would lie on such contract. Where the object was not 
to vitiate the contract itself, but, say, only to impose a penalty upon the 
party offending for the purposes of the rcv'cnue, the contract is not illegal 
but may be sued on.* 

Where the object or one of the objects of a statute is to protect the public 
or to promote an object of general policy, any non-compliance with the 
statutory requirements renders the contract illegal.® Because of statutory 
requirements, the illegality in a contract may arise in connection with its 
formation as well as with its performance. Where the parties have agreed 
to something which is prohibited, the contract is unenforceable by either 
party. A contract may be equally unenforceable by the offending party 
where the illegality arises from the fact that the mode of performance adopt- 
ed by the party performing it is in violation of some statute, even though 
the contract as agreed upon between the parties was capable of being per- 
formed in a perfectly legal manner. If a printer, for example, employed 
to print a book delivers it without his name being affixed to it as required 
by the statute in that behalf, the party so printing the book is not entitled 
to any remuneration for his services, which arc ex hypothesi illegal, and ought 


2. ArMolds (Freightage) Ltd. V. Spanglett Ltd. Randall (Third Party), [1961] 2 W.L.R. 
170 G.A. Dictum of Lord Wright in Vita Food Products Ince. v, Unus Shipping Co. Ltd.^ [1939] 
A.G. 277, 293 : 55 T.L.R. 402 ; [1939] I All E.R. 513 P.G. applied. 

3. Chabildas Lallubhai v. Dayal Mowji, (1907) 31 Bom. 566 P.C. 

4. Cope y. Howlands 2 M. and W. 149; Re Mahmoud and Isphani, [1921] 2 

K.B. 716 ; Abdul v. Rent Control and Eviction Officer ^ A.I.R. 1959 All. 440 ; Hormosji Motabhai 
V. Pestanji DhanjibhaU (1888) 12 Bom. 422; Rama Rao v. Suryanarayana, A.LR. 1964 Andhra 156. 

5. Narasappa v. Hazrat, A.I.R. 1960 Mysore 59. 

6. Smith V. Mawhood (1845), 14 M. and W. 452 ; Learoydv. Bracken, [1894] I Q,.B. 114. 

7. Mukul V. L A. C., A.LR. 1962C al. 3\l;R. v. Bham, [1965] 3 All E.R. (marriage). 
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not to havd been rendered in the form in which they were rendered.^ 

Certain classes of contracts arc expressly declared by statute to be void 
In England the deferred pay or pension of the army, air force, or naval per- 
sonnel cannot be assigned.* Similarly, any assignment or contract to assign 
the pensions of policemen, firemen, school teachers and even old age pensions 
is prohibited in England. The English Banking Companies (Shares) Act, 
1867, provides that a contract for the transfer of any shares or other interest 
in a joint-stock banking company shall be null and void unle.ss it states in 
\vriting the numbers of the shares, or if they are not registered by distinguish- 
ing numbers, the name of the person wlio is entered as the proprietor in 
the register of the company. 

While under Section 2(h), ante, wc have seen how some of the Indian 
statutes have prescribed a particular mode of assignment or transfer of shares 
in possession and suspense. Without the observance of the prescribed statu- 
tory requirements the assignment or transfer will be void, that is, unenforce- 
able. Non-compliance with statutory requirements sometimes not only 
renders the transaction unenforceable but also illegal. 

Sections 20 and 23 to 30 of the Indian Contract Act declare certain con- 
tracts to be void. To take a few more examples of statutory provisions 
declaring a contract to be void. Section 4 of the Indian Trusts Act, 1882, 
lays down : 

‘‘A trust may be created for any lawful purpose. The purpose of a trust 
is lawful unless it is (a) forbidden by law, or (b) is of such a nature that, if 
permitted, it would defeat the provisions of any laws or (c) is fraudulent, or 
(d) involves or implies injury to the person or property of anotlier, or (e) 
iho Court regards it as immoral or opposed to public policy. 

Iwery trust of which the purpose is unlawful is void. And where a trust 
is created for two purposes, of whicli one is lawful, aiid the other unlawful, 
.ind the two purposes i'annot be separated, the whole trust is void. 

Explanation , — In this Section the expression ‘‘Jaw” includes, where the 
trust-property is immovable and situate in a foreign country, the law of such 
country.” 

rhe Indian Stamp Act, 1890, Section 7, required, except in some given 
( ases, a contract for sea-insurance to be expressed in a r.ea-policy specifying 
particular details. As to marine insurance policies, now see the Marine 
Inr.urance Act, 1963, Sections 24-26. 

Any contract or agreement whereby a workman relinquishes any right of - 
compensation from the employer for personal injury arising out of or in the 
course of the employment, is null and void in so far as it purports to remove 


1. LittUv. Poole 9 B. and C. 1^2; Cmddl v. Dawson (1847), 4 C.B. 376; 

Victorian DayUford Syndicate v. Dott, [1905J 2 Ch. 624 ; Anderson, Ltd. v. Daniel, [1924] 1 K.B. 
138 ; B. and B. Viennese Fashions v, Losane, [1952] 1 All E.R. 909. 

2. The English Army Act, S. 141 ; Air Force Act, S. 12 (1) : jMaval and Marine Pay 
and Pensions Act, 1 865, S. 4. 
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or reduce the liability of any person to pay compensation under the Work- 
men*$ Compensation Act, 1923*^ 

Tbe Tea Districts Emigrant Labour Act, 1932, lays down : 

“An emigrant labour may, by agreement with his employer, postpone hts 
exercise of the right of repatriation, or may waive it conditionally or un- 
conditionally, but no such agreement shall be valid unless it is in writing and 
in the prescribed form and has been made not more than one month before 
the right of repatriation arises * 

Provided that the Central Government may, by notification in the Official 
Gazette, make rules requiring that in any area such agreement shall be made 
in the prescribed manner before a prescribed authority and that the pre- 
cribed authority, if satisfied that the labourer understands the terms of his 
agreement, and his rights in regard to repatriation, shall ratify the agree- 
ment : 

Provided further that after such rules come into force no such agreement 
shall be valid unless it is so made and ratified.**® 

Under Section 3 of the Children (Pledging of Labour) Act, 1933, an 
agreement to pledge the labour of a child shall be void. ‘Child’ under the 
Act means a person who is under the age of fifteen years.® 

“An agreement to pledge the labour of a child” means an agreement, 
written or oral, express or implied, whereby the parent or guardian of a 
child, in return for any payment or benefit received or to be received by 
him, undertakes to cause or allow the scrv^iccs of the child to be utilised in 
any employment 

Provided that an agreement made without detriment to child, and not 
made in consideration of any benefit other than reasonable wages to be paid 
for the child’s services, and terminable at not more than a week’s notice, is 
not an agreement within the meaning of this definition. 

Any provision contained in a contract of service or apprenticeship, or in 
an agreement collateral thereto, shall be void in so far as it would have the 
effect of excluding or limiting any liability of the employer in respect of 
personal injuries caused to the person employed or apprenticed by the negli- 
gence of persons in common employment with him.*^ 

Urider Section bd of the Motor Vehicles Act, 1939, any contract for the 
conveyance of a passenger in a stage carriage or contract carriage, in respect 
of which a per/nit has been issued under Chapter IV of the Act, shall, so 
far as it purports to negative or restrict the liability of any person in respect 
of any claim made against that person in respect of the death of, or bodily 
injury to, the passenger while being carried in, entering or alighting from the 


1. Section 17, ibid, 

2. Sv'ction 14 (1), ibid. 

3. Section 2, ibid, 

4. Section 2, ibid, 

5. The Employcrfi’ Liability Act, Section 3- A, 
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vehicle, or purports to impose any conditions with respect to the enforcement 
of any such liability, will be void. 

No action would lie, except in certain circumstances, for an infringement 
of unregistered trade mark.^ As to the power of a registered proprietor to 
assign and give receipts, and assignability of registered and unregistered trade 
marks. Chapter V of the Trade Marks Act, 1940, contained the relevant 
law.® The Indian Merchandise Marks Act, 1889, and the Trade Marks Act, 
1940, have been repealed and replaced by the Trade and Merchandise 
Marks Act, 1958. 

Transfer of Government securities will not be valid unless it satisfies the 
provisions of the Public Debt Act, 1944.® For a valid endorsement of a 
Government promissory note see Section 5 of the Indian Securities Act, 
1920. 

By Section 2 of the Trading with the Enemy (Continuance of Emergency 
Provisions) Act, 1947, some of the provisions of the Defence of India Rules 
continue in force, subject to modifications, where any, notwithstanding the 
expiry of the Defence of India Act, 1939, and of the Emergency Provisions 
(Continuance) Ordinance, 1946. The Trading with the Enemy (Continuance 
of Emergency Provisions) Act, 1947, extends to the whole of India and 
applies also to all citizens of India outside India. For contracts with enemy 
firms, prohibition of trading with the enemy, control of rights, etc., in respect 
of trading with the enemy, transfer of property to or by enemy firms, and 
prohibition of trade with enemy firms and purchase of enemy currency see 
Rules 1 10, 98, 99, 111, 104 of the Defence of India Rules, respectively. 

Any contract or agreement whereby an employee either relinquishes or 
reduces his right to a minimum rate of wages or any privilege or concession 
accruing to him under the Minimum Wages Act, 1948, is null and void in so 
far as it purports to reduce the minimum rate of wages fixed under the Act.^ 

The Forward Contracts (Regulation) Act, 1952, provides for the regula- 
tion of certain matters relating to forward contracts, the prohibition of 
options in goods and for mailers connected therewith. ‘Forward contract’ 
means a contract for the delivery of goods at a future date and which is not 
a ready delivery contract.*^ ‘Goods’ under the Act means every kind of movable 
property other than actionable claims, money, and securities.® F'or “non- 
transferable specific delivery contract”, “option in goods’ , “ready delivery 
contract”, “specific delivery contract”, and “transferable specific delivery 
contract” see Section 2 of the Act. 

Under Section 4 of the Prize Competitions Act, 1955, no person is allowed 
to promote or conduct any prize competition or competitions in which the 

1. Trade Marks Act, 1940. Section 20. Now sec Section 27 of the Trade and 
Morrliandisc Marks Act, 1958. 

2. JSee Chap. V of the Trade and Merchandise Marks Act, 1958, 

Section 3, ibid. 

4. Section 25, ibid, 

5. Section 2 (c), ibia, 

0. Section 2 (d), ibid. 
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total value of the prize or prizes (whether in cash or otherwise) to be o^ered 
in any month exceeds one thousand rupees, and in every prize competition, 
the number of entries shall not exceed two thousand. Even where the prize 
offered docs not exceed one thousand rupees a month the prize competitions 
have to be licensed.^ 

The provisions of the Working Journalists (Conditions of Service) and 
Miscellaneous Provisions Act, 1955, regulate certain conditions of service of 
working journalists and other persons employed in newspaper establishments. 
The provisions of the Act will have effect notwithstanding anything incon- 
sistent therewith contained in any other law or in the terms of any award, 
agreement, or contract of service, whether made before or after the com- 
mencement of the Act, provided that the newspaper employee can enter into 
an agreement with an employer or avail himself of an agreement already 
made for granting him rights or privileges in respect of any matter which 
are more favourable to him than those to which he would be entitled under 
the Act. 

Under Section 42(1) of the Merchant Shipping Act, 1958, no person shall 
transfer or acejuire any Indian ship or any share or interest therein without 
the previous approval of the Central Government and any transaction effect- 
ed in contravention of this provision shall be void and unenforceable. Under 
Section 50 of the Act, the mortgagee shall not, by reason of his mortgage of 
a ship or share in his favour, be deemed to be the owner of the ship or share, 
nor shall the mortgagor be deemed to have ceased to be the owner thcrcot. 
When, however, necessary, the mortgaged ship or share will be made in law 
available as a security for the mortgage debt. 

A contract in violation of an Act is invalid.^ A contract entered into for 
the purpose, or with the nec,essary effect, oi defeating a statute will not be 
enforced or recognised by the Courts, at any rate where both parties stand 
in pari delicto } A mortgage in violation ol an Act is void.'* A mortgage by 
a person holding a certificate of administration in respect of the estate of a 
minor under Act XJ. of 18r)8 of immovable property belonging to the minor 
without the sanction of the Civil Court previously obtained w^as void.'* A 
mortgage executed by a mortgagor who was at the time disqualihed under 
Section 8 of the Jhansi Encumbered Estates Act, 1882, was void.® Where 
the object of a sale-deed was the transfer of occupancy rights and such object 
was prohibited by an Act, the deed was void.' No suit can be brought for 
the recovery of money paid under an agreement wliich has as its object the 


2. ^MotZma^MuzaJjar Hvsain v. Madad A.I.R. 1931, Oudh ■, Jyoli Kuma, ^ 
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evasion of the statutory prohibition against the transfer of occupancy land. 
Such contract is void in ioto.^ An agreement to pay a tax prohibited by an 
Act is void.® Where farming out by a municipality of its right to collect 
particular fees was unauthorised and ultra vires, the amount due to the muni- 
cipality under such a contract could not be recovered,® A contract by a 
Co-operative Credit Society to lend money to a non -member is illegal and 
cannot be enforced, but if the Society pay money on the basis of such con- 
tract, it can be recovered back on the principle that the obligee at the time 
of taking the money made an implied contract to repay the surn.^ An agree- 
ment by a debtor not to raise the plea of limitation is void under Section 23 
of the Contract Act as it would defeat the provisions of the Limitation Act,® 
In G, Rainey v. Burma Fire and Marine Insurance Go., Ltd., A.I.R. 1924 Rangoon 
351 , it has been held that a condition in a fire insurance policy that if an 
action is not commenced by the assured within three months after the rejec- 
tion of the claim all benefit under the policy shall be forfeited is not 
repugnant to Section 23 and can be enforced. This decision of the Rangoon 
High Court does not appear tenable inasmuch as it bars the creditors from 
raising and utilising the law of limitation. No estoppel should be allowed 
against the provisions of a statute.** 

An agreement containing obligations opposed to the policy of an Act is 
void,’ The terms of an agreement sometimes may help the Court in inter- 
preting the policy of the law as well as the object of an Act alleged to be 
violated.® An agreement for relinquishment in contravention of the policy 
of an Act is illegal and void.® An agreement cniered into to pay interest 
not awarded by a decree in addition to the sum decreed without the 
saiK tion of the Court which passed the decree was void under Section 257A 
of the Code of Civil i^roccdure, 1 882, so far as it operated in satisfaction of 
the judgment-debt.*^ Section 257A of the Code of Civil Procedure when it 
provided that “every agreement to give time for the satisfaction of a judg- 
ment-debt shall be void” unless made for consideration and with the sanction 
of tlie Court, etc., did not make such agreements illegal, in the sense of pro- 
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hibited by law. It only prevented ^uch agreements being enforced in a Court 
of law. Where such an agreement entered into by the parties but never 
sanctioned by the Court as required by Section 257A, formed part of the 
consideration for a bond, and had actually been enjoyed by the obligee of 
the bond, it was held that such consideration, not being in its nature illegal, 
and not having as a fact failed, there was no reason why the obligor should 
not enforce the terms of the bond.^ An alienation made pending a tempo*^ 
rary injunction under Section 492 of the Code of Civil Procedure was not void 
under Section 23 of the Contract Act.* 

There is nothing in Sections 23 and 24 of the Indian Contract Act to 
support the opinion that a sale, made with the view of defeating a probable 
execution, is a sale with a fraudulent and unlawful object, and, therefore 
void within the meaning of those Sections. A creditor without a specific 
lien (e.g., a mortgage or other direct charge or incumbrance) has not any 
a priori right to debar his debtor from parting with his immovable property 
until it is attached in due course of law.® 

Where an Act or the Rules made thereunder arc not framed solely for the 
protection of the revenue, but are ones embracing other important objects 
of public policy as well, an agreement violating the policy of such Act will 
be void.^ An agreement inconsistent with the policy of the Insolvency Act 
was unlawful under Section 23 of the Contract Act.® Contracts entered into 
in violation of the Excise Acts are void on the ground of public policy.® 
Excise contracts fashioned in contravention of the Excise Acts are against 
public policy and therefore void.’ 

A partnership formed in violation of the policy of the Madras Abkari Act, 
1886, is illegal. A pronotc executed for advances to be made for such 
partnership as the consideration is void. Where a partnership already exists 
and it does not violate the Abkari rules, it will not be illegal.® Without 
obtaining the sanction of the Commissioner, A agreed to transfer in consi- 
deration of a certain amount his licence for a foreign liquor tavern in favour 
of B who was to do the business from the dale of the agreement. The agree- 
ment being in contravention of the Cochin Abkari Act, 1077 M.E., was void, 
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and A could not claim the money due under the agreement.' Where a 
licensee under the Opium Act, 1878, entered into an agreement with a third 
person (non-licensee) to share the profits and losses of his business in consi- 
deration of the latter’s contributing towards the capital of the business, the 
agreement was adjudged neither illegal nor opposed to public policy nor in 
contravention of any of the rules framed by the Punjab Government under 
the Opium Act. Such an agreement did not involve a “transfer’’ or “sub- 
lease” of the licence.® The statute law of India forbids transfers of expec- 
tancies, and it would be futile to forbid such transfers, if contracts to trans- 
fer them are to be enforced as soon as the estate falls into possession.® 
Covenants offending against principle underlying the rule of perpetuities arc 
void.^ Where by virtue of Section 7(1) (a) and Section 7(2) of the U. P. 
Control of Rent and Eviction Act, landlord could not create a tenancy with- 
out the permission of the District Magistrate, the defendant could not avail 
himself of such a tenancy created without the necessary permission.® A 
contract of sale by an occupancy tenant or a non-occupancy tenant without 
the consent of the landlord not Ijeing void tnUio under the Assam (Tempo- 
rarily Settled Districts) Tenancy Act, 1935, a contract of recovcyance was 
enforceable.® When an agreement w'as made in contravention of the manda- 
tory provisions of Section 29 of the Chittagong Port Act, 1914, it was not 
enforceable.’ 

Failure duly to stamp a document embodying a contract does not affect 
the validity of the contract but afTects only the admissibility of (he document 
in question in evidence.” See author’s Indian Stamp Act, 1899, 2nd/ed., 102. 

The Santhal Pargannas Regulations, 1872, provided that compound 
interest would not be decreed V^y any Court. The law did not lay down 
that an agreement betw^een any two persons living in the Santhal Pargannas 
to pay compound interest upon the amount borrowed was unlawful within 
tlie meaning of Section 23 of the Contract Act ^ 

In Palaniappa v. Arunasalam, [1962] 2 W.L.R. 548 P.G. : [1962] 1 All E.R. 
494 P.C. (a case from Malaya), the respondent who owned 139 acres of land 
cultivated with rubber in Malaya, in order to avoid the Rubber Regulations 
of 1934, under which the permissible production of holdings of rubber land 
ol' more than 100 acres was assessed by the local district officer, transferred 
40 acres of the land to his son, the appellant, for a purported consideration 
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which was not in fact paid. The tt'ansfer was duly registered and a certificate 
of title issued to the son. Thereafter the father, having agreed to sell the 
40 acres to a third party, asked his son to execute a power of attorney so as 
to enable hiAi to transfer the land to the prospective purchaser. The son 
having refused to do so, the father brought proceedings claiming that the 
son was a trustee of the 40 acres holding them in trust for him. Hold, that 
the father was not entitled to a retransfer of the land from the son. He had 
of necessity to disclose in the proceedings that he had practised a deceit on 
the public administration of which act the Courts were bound to take notice 
even though the son had not pleaded il^ and he could not use the process of 
the Courts to get the best of botli worlds — to achieve his fraudulent purpose 
and also to get his property back. Since the father had of necessity to dis- 
close his own illegality, viz-i his deceit of the public administration of the 
country, in order to make out his claim (e.g., to rebut the preumption of 
advancement), the Court was bound to lake notice of the illegality, would 
not lend its aid to the father, and would let the legal estate lie where it was, 
there being no locus poenilentiac^ as the fraudulent purpose had already been 
effected. Both claim and counterclaim would b(‘ dismissed.* 

By Section 5 of the Rubber Supervision Enactment, 1937, of Malaya : 

“(i ) . M no person shall purchase. . . .rubber. . . .unless he shall have 

been duly licensed in (hat behalf under this Enactment, (ii) Every licence 
shall be in the prescribed form....” Section 16 provides- “(ii) No 
licence shall be assignable” and (iii) A licence is personal.,..^* In 
dhai San Tin v. Liew h'wee Sam, [19b2] 2 W.L.R. 765 P.C., the purciiase 
was by a partnership. 'Fhe licence was personal and not assignable, and the 
names of the partners not having been included in the licence as required 
by the said Eriactrncni the pnrcliase was prohibited by law, a prohibition 
made in the public iiilercst, which would be enforced notwithstanding that 
the appellant had to rely on his own illegality, and, accordingly, the res- 
pondent could not recover the price. The dictum of Scrutton, L.J., in In re 
Mahmoud and Ispahani, [192 JJ 2 K.B. 716 at 729: 37 T.L.R. 489 C.A., that 
“the Court must enforce the prohibition even though the person breaking 
the law relies upon his own illegality”, was applied. 

In Udhoo Das.s v. Prem Fiakash, A.l.R. 1964 All. 1, a Full Bench decision, 
it was held that an order made under Section 7(2) of U.P. (Temporary) 
Control of Kent and Eviction Act, 1947, was not law. Hence a contract 
of tenancy of an accommodation governed by the U.P. (Temporary) Control 
of Rent and Eviction Act entered into by a landlord with a person on pay- 
ment of reiit by the latter, for tlic purpose of carrying on business in the 
accommodation, in violation of a general or special order issued by the 
District Magistrate concerned under Section 7(2) of the Act is not void under 
Section 10 read with Section 23 of the Contract Act. Shyam Sunder v. Lakshmi 
Narain (Lucknow Bench), A.l.R. 1961 All. 347, was overruled. 

1. Scott V. Brown, Doering, McNab and Co., [1892J 2 Q. B. 724 ; 28 T.L.R. 755 C.A. 
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Oefeatisig provisions of law. — When the consideration or object of an 
agreement is of such a nature that if permitted, it would defeat the provisions 
of any law, whether constitutional, statutory, common, or personal,^ the 
consideration or object is unlawful, and an agreement with such considera- 
tion or object is void, that is, unenforceable.® It is not permissible to any 
person to rely upon a contract the making of which the law prohibits.® 
estate is sold for arrears of revenue under the provisions of an Act of Legisla- 
ture, by which the defaulter is prohibited from purchasing the estate. J?, 
upon an understanding with A, becomes the purchaser, and agrees to convey 
the estate to A upon receiving from him the price which B has paid. The 
agreement is void as it renders the transaction, in eflect, a purchase by the 
defaulter, and would so defeat the object of the law. 

Where the terms of a lease of tolls from Government prohibit an assig- 
ment except with the previous permission of the Collector and empower the 
Collector to revoke the lease or impose penalty against breach of the terms of 
the lease, an agreement to assign the lease without the aforesaid permission 
would oHend against the covenant in the lease and not against the provisions 
of the law as contemplated by Section 23 of the Contract Act.^ 

A partnership formed solely with a view to taking toll contracts at a public 
auction is in itself not illegal. The principle of public policy cannot be 
made to apply in its result lo a combination of persons who agree not to bid 
against one another at a public sale lield for farming out public revenues. 
The combination is not rendered illegal merely because Government is a 
party to the sale or that the proceeds of the sale would be credited to public 
revenues or that ii might result in a possible loss to die Government. Nor can 
tlie comlnnatioii be regarded as other than innocent merely because it discoura- 
ged competition amongst the partners themselves.^ 

It will be submitted that where a partnership or assignment involves the 
violation of a term of a lease or assignment, it will not be hit by Section 23 
as being illegal qm such violation. Where however the partnership or assign- 
ment violates the provisions of an Act or the policy of the law it will be held 
void. It is the general policy of the law, and not tlie terms of a lease, assign- 
ment, or licence, that will be decisive. 'I’he Government as a party makes 
no difterence. 
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There is no prohibition against the formation of a partnership in regard to 
the business conducted under a licence granted under the Central Excises 
and Salt Act, 1944. There is no illegality vitiating the partnership and a 
suit for settlement of accounts of the partnership by the new partner against 
the original licensee is maintainable.^ 

It appears that Govindaraj v. Kandaswami,^ for which see below, lays down 
a more reasonable proposition of law than Chandaji Sukhraj & Co. v. 
Lai & Co,® The general policy of the law will be decisive as to the unlaw- 
fulness of a transaction entered into by a third person with the lessee, 
licensee, assignee, or permit-holder. The policy of the law will determine 
the public policy of the law. The Government as a party to the lease, 
assignment, licence, permit, or quota granted will make no difference. 

To show that a partnership is illegal it is necessary to prove either that 
the object of the partnership is one the attainment of which is contrary to 
law or that the object being legal, its attainment is sought in a manner which 
the law forbids. The plaintiffs entered into a partnership with one K to 
carry on the business of agency which K had from the Government for the 
purchase of grain. The agreement betwen the Government and K was that 
the agent will not assign, sublet, or transfer in any manner whatsoever the 
whole or any part of his interest in the agreement. It was held that a mere 
infringement of a term of the Government in the agreement against sublett- 
ing or transfer did not render the transaction illegal.^ 

Under the Foodgrains Control Order a person could not engage himself 
in an undertaking involving the purchase, sale, or storage for sale of food- 
grains except under a licence and the contravention of the prohibition was 
made punishable under both the Defence of India Rules and Clause 7-A of 
the said Foodgrains Control Order. A partnership though lawful in its 
inception became unlawful when it actually conducted the entire business in 
contravention of the said Order. That being so, no suit would lie for dissolu- 
tion or for settlement of accounts of that partnership.® 

It cannot be laid down as a broad proposition that a contract to do what 
is punished in order to safeguard revenue is never void. It is always a ques- 
tion of construction whether the punishment is intended by the Legislature 
to make the act expensive or to prohibit it, and where the conclusion is 
reached that the intention is to prohibit the act, the contract to do it would 
be void. A working test for finding whether the intention be to prohibit is 
to ascertain whether the punishment is repeated at each act and where that 
is done the act would be treated as forbidden. Applying the test to Section 

1. Chandaji Sukhraj & Co, v. La/ <2? C«., A.l.R. 1960 Andhra 444 ; Gopala KrUhnayya v. 
Hanumayya, S.A. No. 675 of 1952 (Andhra) relied on ; Govindaraj v. Kandaswami, (1957) Mad. 
1245 : A.I.R. 1957 Mad. 186 dissented from, for which see below. 

2. (1957) Mad. 1245: A.I.R. 1957 Mad. 186. 

3. A.I.R. I960 Andhra 444. 

4. Manbharibai v. Bajrang Rice Mill, A.I.R. 1956 Nag. 225. 

5. Marayanam & Bro, v. Subbar aju, A.I.R. 1957 Andhra 837. 
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6 of the Cochin Tobacco Act, it is clear that a person is punished for each 
act contrary to the provisions of the Act or rule. The act is forbidden and 
the contract to do so is void.^ 

Where a penalty is imposed by statute upon any person who docs a parti- 
cular act, it may not imply a prohibition of that act. The question depends 
on whether the contract in dispute is or is not forbidden. The crucial test 
is whether or not the partners would be guilty of an offence under the Excise 
Act if they had carried on the business in partnership with the licensee. If 
the answer is in the affirmative it establishes the illegality of the partnership.® 

An agreement of partnership which will entail a transfer of a licence or 
permit granted by the Government when there is an express provision pro- 
hibiting such a transfer is illegal and void ab initio.^ 

The arrangement for the purchase of toddy shops in the name of A benami 
for B is in contravention of the Madras Abkari Act, 1886. Under the said 
Act a licence cannot be held by one persion to whom it is granted for another 
who is unknown to the licensing authority. B managing the shop for which 
the licence is held by A renders himself liable under Section 55 of the 
Madras Abkari Act, 1886. Such an agreement being inherently illegal and 
opposed to the public policy and the parties being in pari delicto, the Court 
can render no assistance in enforcing it. Hence B is not entitled in any case 
to recover under Section 65 of the Contract Act the money paid to A by 
him for the purchase of the shops.^ 

A partnership entered into for the purpose of conducting a business in 
arrack or toddy on a licence granted or to be granted to only one of the part- 
ners is void ab initio, whether the contract was entered into before the licence 
was granted or afterwards, in that it involves a transfer of the licence, which 
is prohibited under Rule 27 and punishable under Section 56 or a breach of 
Section 15 of the Madras Abkari Acl, 1886, punishable under Section 55 
because the unlicensed partner, by himself or through his agent, the other 
partner, sells without a licence. If a partnership is lawful at its inception, 
because it is not intended to infringe any provision of the Contract Act, it 
nevertheless becomes unlawful when it intends to conduct the business jointly 
on a licence granted to only one of the partners. Hence a partner in a 
partnership entered into for the purpose of vending arrack cannot file a suit 
for the balance due on settlement of accounts when only one of the partners 
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has obtained a licence under the Madras Abkari Act for the vending of 
arrack,^ 

When there is a definite provision of law forbidding sale, transfer, or 
subletting of a licence, and a party claims a right for such subletting or 
transfer as has taken place, the Court should refuse to enforce such contract 
as the consideration or object of such an agreement was definitely forbidden 
by law. A person who is not the holder of the licence, where under the 
statutory provisions licence is to be taken before the article in question can 
be sold by him, he is not entitled to get a decree from the Court for the 
value of the articles supplied.* 

The prevention of the sale of intoxicating liquor on credit has a social or 
moral purpose and hence any contract made in contravention of any such 
prohibition falls within Section 23 of the Contract Act. It makes no differe- 
nce that the prohibition is contained in a statutory rule and not in the statute 
itself,* though the penal provisions of a statutory rule are construed 
strictly.^ 

A partnership entered into between the licensee and his partners in con- 
travention of the statutory prohibitions being illegal and unenforceable, a 
suit for accounts by the other partners against the licensee is not main- 
tainable.* 

A term of the licence for running a talkie that it should not be assigned 
or transferred or sub-let will be violated if the licensee enters into partner- 
ship with reference to the subjec (-matter of the licence. Such a partnership 
will be illegal and void on the ground of public policy.* As it has been 
sufjmittcd earlier, it appears that the Court should declare a contract between 
a citizen and citizen void only when it is opposed to the policy of the law of 
the country and not qua its opposition to the terms of a lease, permit, assign- 
ment, licence, or cjuota granted by the Government to one of the partners. 
A violation of a term in the lease, licence, permit, quota, or assignment 
should result in cancellation of the powci or in damages in favour of the 
granting authority. A violation of a term of the assignment or licence on 
the part of the assignee or licensee should not be allowed by the Court to 
enable him to perpetrate a fraud on the partner or partners induced to con- 
tract with him. When the contract of partnership is opposed to the policy 
of the law of the country the Court should invoke the doctrine of the public 
policy of the law to the detriment of the third person working as a partner 
with the lessee, assignee, licensee, permit-or ciuota-holder. 
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A contract of partnership to trade in feathers whose export is prohibited 
is void being against public policy.^ 

A licensee of salt manufacture cannot be said to contravene the terms of 
* his licence whereby he is prohibited from alienating the interest, simply 
because he admits members of his family and others as partners, who how- 
ever do not actually take part in the manufacture, nor is there any docu- 
ment directly transferring the right of manufacture to such partners.- 

Where the real object and the necessary effect of the sub-lease was to 
enable the plaintilT to manufacture salt without a license in the guise of a 
sub-lease although that was forbidden by law and by the terms of the license, 
the sub-lease was illegal.® 

An agreement which contravenes the policy of the E.xcise Act and which 
has for its object the carrying on of a business in contravention of the excise 
law is illegal.^ 

Where an agreement is entered into between a licensee and a third person 
ill consideration of money contributed by the latter for sharing the profits 
and losses in the business, the transaction does not amount to a transfer or 
sub-lease of the liquor contract contravening the provisions of Rule 82 under 
U.P. Excise Act, 1910, Sections 40 and 41, or of Section 23 of the Contract 
Act.^ 

rhe sub-letting of license to manufacture and sell country liquor having 
been made punishable as an offence is to be deemed as an act contrary to 
Jaw within the meaning of Section 23 of the Contract Act, and any claim to 
recover money due on such sub-lease is not enforceable in a court of 
justice.® 

I’hc mere fact that the Slate had for administrative purposes imposed a 
condition tliat its contractors should not take co-siiarers or s/iikmi contractors, 
did not render the agreement unlawful so as to be void under Section 23 of 
the Contract Act, no specific penalty having been attached by the State to 
the transaction in question.’ There is no bar against compensation being 
paid for services rendered in spite of the provision against sub-contract.® 

An agreement to sub-let will not be illegal or opposed to public 
policy merely because it was forbidden under a pecuniary penalty by 
conditions in the lease to the piainlifi'. I’lic penal consequences of 
the breach may be limited in a given case to the specific penalty 
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and miay not make the contract void.^ 

Where, by the terms of a lease of a ferry, the renter should not transfer or 
sub-rent the ferry, but such transfer or sub-lease is not prohibited by statute, 
or by a rule framed under a statute, a transfer of it will be valid as between • 
the renter and his transferee, though it may be invalid as against 
Government.* 

M took lease for three years of a Government ferry and covenanted with 
the Magistrate, who granted the lease, not to underlet or assign the lease 
without the leave or license of the Magistrate. Af subsequently admitted 
B as his partner to share with him equally in the profits to be derived from 
the lease. It was held that the partnership was not void by reason of the 
covenant not to underlet or assign the lease.® 

An agreement to share profits which would contravene the terms of the 
licence as between Forest Officer and the licensee is not forbidden by law, 
nor would it defeat the provisions of any law.* 

Where under the Forest Act, a person obtained from the Government a 
contract in his own name and forms a partnership to carry out the terms of 
the contract, the partnership is not illegal under Section 23 of the Contract 
Act.® 

Where an assignment of a forest contract was not absolutely prohibited 
under the Forest Rules it would not be void when made. Where an assign- 
ment was permissible with the previous sanction in writing of the appropriate 
officer, and one was made without the necessary permission, such an assign- 
ment though not binding on the forest authorities binds the third person, 
the contract not being invalid under Section 23 of the Contract Act.® 

When a settlement contract is made, reselling the goods back again from 
the original buyer, the intention is not that after the settlement contract 
the first contract should be gone. The intention is that the two contracts 
should stand together so that there can be a set oiT as regards delivery and a 
set off as regards price, for everything except the price. If the original con- 
tract is hit by statutory prohibition, the settlement contract even when con- 
taining an arbitration clause cannot be sustained.’ If interest in excess of 
the statutory rate is stipulated under a contract, such excess interest cannot 
be recovered.® 

A contract the object of which is to evade some statutory provisions h 
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illegal and unenforceable. Dam^es for the breach of such an illegal con- 
tract cannot form consideration for promise to pay them by another contract. 
The latter contract is also illegal and unenforceable.^ 

A consent decree was passed with a term that plaintiff may recover the 
amount from the salary of the defendant at Rs. 2 per month by attachment. 
The defendant was a railway servent. It was held that the exemption under 
Section 60 of the Code of Civil Procedure was mandatory and could not be 
waived. The defendant whose salary was exempt from attachment under 
Section 60 (1), proviso (i), of the Code of Civil Procedure could not contract 
himself out of the statutory provision. The contract was opposed to public 
policy and was void under Section 6(f) of the Transfer of Property Act 
as well as under Section 23 of the Contract Act.* The principle of waiver 
does not appiy to the statutory prohibition based on public policy. 

An agreement to allow another person to occupy a house and pay com- 
pensation for use and occupation is not prohibited by law. Such a contract 
is permissible and cannot be said to be illegal or void on the ground that 
it defeats the provisions of Section 107 of the Transfer of Property Act.® 
Where an agreement was prohibited by law and declared an offence puni- 
shable under Rule 90-C(3) of the Defence of India Rules it was illegal and 
could not be enforced in view of Section 23 of the Contract Act. Where 
ihe contract was illegal at its inception it could not become valid after the 
expiry of the notification which made it illegal.^ Where there were Govern- 
ment proclamations prohibiting trading with the enemy, and goods were 
shipped in enemy port, the performance of the contract became illegal.® 

An instalment bond provided that in case of default in payment of any 
instalment the creditor was to have the right to realise the entire amount 
under the bond with interest at certain rate or only the amount in respect of 
instalnjent in payment of which default was committed. It was further 
stipulated that the creditor was to have the right to realise by filing a suit in 
Court the total amount due from the executant on account of the principal 
and interest after the expiry of time for all the instalments, that is, at the 
time when the last instalment was due. No instalment was ever paid at any 
time by the executant so the first default in payment occurred in June, 1934. 
The creditor instituted the suit on 22 July, 1944. As the entire amount 
under the bond was realisable, it was held, on default in payment of an 
instalment, the whole amount became due when the first default wa.s com- 
mitted and therefore time began to run under Article 75 from the date of the 
first default, that is, June, 1 934, no matter whether the creditor had been given 
the option of suing only for the instalment in respect of which a default had 
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been committed. The third option given to the creditor to sue fbr the en%e 
amount at the time when the last instalment became due could not i^rrest 
the running of time when once it had begun to run under Article 75. Such 
a stipulation was, it was held, nothing short of a contract or agreement 
between the parties for altering the statutory period of limitation, namely, 
three years as prescribed under Article 75 of the Limitation Act, 1908, and 
must therefore be deemed to be void under Section 23 of the Contract Act. 
The suit was therefore barred by limitation under Article 75.^ 

Under a contract of carriage the plaintiffs conveyed a cargo of bulk 
wheat from America to England in their ship which, when bunkered with fuel 
sufficient for the voyage, submerged the load line contrary to the provisions 
of the (English) Merchant Shipping (Safety and Load Line Conventions) 
Act, 1932, Sections 44 and 57. The defendants, who were indorsees of bills 
of lading in respect of part of the cargo, paid part of the freight for their 
share of the cargo but, in view of the overloading, withheld ;;('2,000 of the 
total freight contracted to be paid by them. On a claim by the plaintiffs 
for the balance of the freight the defendants contended that the contract was 
unenforceable by the plaintiffs by reason of illegality, viz,y the overloading. 
The plaintiffs were held entitled to the balance of the freight for the following 
among other reasons : 

[i) the loading of the ship so as to submerge the load line was an infringe- 
ment of law that was not coatemplatecl by the contract, and, on the true 
construction of the Act of 1 932 the contract for the carriage of goods in the 
ship was not within the ambit of the prohi])ition against overloading enacted 
by the statute, which accordingly did not render the contract unenforceable 
for illegality, 2 and 

{ii) the plaintiffs did not need to prove the illegal act, viz , the overloading, 
in order to recover the freight, as it was enough to prove that the goods 
were delivered safely, and 

(iii) the plaintiffs were not barred from recovering the freight by the fact 
that the overloading was a crime, as the right to the freight was not brought 
into existence by the crime, which affected only the total amount of freight 
earned, and no part of the claim for freight could he identified clearly as 
being the excess illegally earned.*’ 

Section 23 does not apply to the case of a contract entered into by the 
Managing Director of a public company with another company in which the 
said Director has interest. There is no statute prohibiting contracts between 
two companies, one private and another public, with some common share- 
holders and common directors.^ 
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B^re S^sdtion 23 can apply there must be an agreement. Section 23 has 
no application to rules such as Rule 143 of the Railway Establishment Code, 
containing a provision for service agreement. A service agreement under 
Rule 143 of the said Code is not in conflict with the provisions of Section 23 
of the Contract Act.^ 

Under the Chartered Accountants Act, charging of fees on a percentage 
basis is specifically included among the condemned varieties of misconduct 
and is in law prohibited and is therefore hit by Section 23 of the Contract 
Act.* 

The occasional departures from rules is no answer to an objection as to 
the competency of an officer to make commitments on behalf of the Govern- 
ment. Where contracts arc not executed by the persons as arc authorised 
so to do and a mandatory rule is thus violated, the contracts will be void 
in law and not binding on the Government.® 

The idea of illegality is different from the idea of excess of authority,* 
There is no material difference between the expressions ‘in the form* and 
‘in accordance with the form*. Where a statute requires an agreement to 
be ‘in the form’ or ‘in accordance with the form* prescribed by it, then 
unless the contrary is clearly expressed, it is a sufficient compliance with the 
statute if the agreement is substantially in the form; any inconsequential 
variation is immaterial.® 

According to Buddhist law, a rahan is forbidden by his personal law, that 
is, the Vinaya, to engage in trade.® As noted before, “any law** in clause 2 
of Section 23 means statutory, constitutional, common, or personal law of 
the citizens. The sale of pork or wine was prohibited under the Mahomedan 
law.’ Whitley Stokes thought that Section 23 of the Contract Act repealed 
the Mahomedan law as regards the agreements which were not forbidden 
by law, that is, legislative enactment. For the sake of logic, however, the 
said view of Whitley Stokes does not appear tenable, because clause 2 of 
Section 23 seems to have saved from the liberality of clause 1 the agreements 
which if permitted would defeat the provisions of the personal law of the 
defendant. The bar of the personal law curtails the freedom which might 
be inferred in the absence of a statutory provision prohibiting a given 
transaction. In the circumstances, it may be submitted that the public 
policy of the law will be decisive in the matter in these days. The principle 
of quantum meruit will also apply.® 

In Dayal Singh v, Des Raj ^ 1964 Punjab 72, more than 20 persons 
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engaged in a business formed an association to apply to the Conttroller to get 
a quota of steel and the activity was a continuous activity and the association 
after it got the quota distributed the same to the members. The association 
was not registered as a company as required by the Companies Act. The 
association was illegal. A suit by some of the members for accounts against 
the office bearers and the other members of the association was not maitain- 
ablc. In Ajodhya v. Narain^ A.I.R. 1963 Patna 326, supply was made in 
contravention of the Iron and Steel (Control of Production and Distribution) 
Order, 1941. The price could not be recovered. In Basavayya v. Kolayya^ 
A.I.R. 1964 Andhra 145, the dealer entered into a partnership with another 
in contravention of the Madras Cloth (Dealers) Control Order, 1944, A 
suit by him for the dissolution of the partnership and settlement of accounts 
was not maintainable. 

Fraudulent. — When the consideration or object of an agreement has been 
fraudulent, the consideration or object is unlawful. An agreement of which 
the consideration or object is thus unlawful is void, that is, unenforceable. 

B and C enter into an agreement for the division among them of gains 
acquired or to be acquired by them by fraud. The agreement is void as its 
object is unlawful. Money paid in pursuance of a contract intended to be a 
fraud on the payee cannot be recovered. The fact that the payee discovers 
the fraud and refuses to perform the contract is immaterial.^ 

A clause in a fire insurance contract that in no case whatever the company 
should be liable for any loss or damage after the expiration of twelve months 
from the happening of the loss or damage unless the claim is the subject of 
pending action or arbitration does not operate so as to defeat the provisions 
of the law of limitation and does not therefore render the contract void.® 

Where two persons enter into an agreement not to raise the bids in 
revenue sales but to divide between themselves the property purchased, the 
effect of which is to prevent the land from being sold for its real value, such 
agreement is void as its object is fraudulent and unlawful. 

Where an agreement is merely an honest combination between two 
bidders to purchase the property at an advantageous price and docs not go 
further by resorting to a secret artifice for the purpose of defrauding a third 
person it is not void as being against public policy as its object is not 
fraudulent or unlawful.® 

Where an auction-sale conducted through an agent has been confirmed 
in the name of the highest bidder subject to the approval of the principal, 
there is a contract of sale on the grant of the approval. 

Where there is an acceptance on behalf of the principal of an offer which 
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has been made subject to a condition subsequent, there is a contract, if that 
condition subsequent is satisfied. 

In the absence of any restriction in the conditions of sale that bids must 
be made in the bidder’s own interest and not on behalf of anybody else, the 
mere fact that a person was acting on behalf of somebody else when he made 
a bid, would not make it fraudulent, nor would it amount to such misrepre- 
sentation or suppression of material facts as to entitle the other party to 
repudiate the contract.* 

Between 1953 and 1955 a husband, who was a British subject resident in 
South America, acquired shares in American companies in the sole name of 
his wife, who was an American citizen, the intention being that the shares 
should belong beneficially to them equally. The reason why the shares 
were solely in the wife’s name was to evade a Federal-tax, which would have 
been payable if the interest of the husband, a non-resident alien, had 
appeared. Differences arose between the husband and the wife, and she 
sold the investments and retained the proceeds. The husband now claimed 
one half of the proceeds. The husband’s claim failed because though the 
intention, when the shares in companies were acquired, was that they should 
belong equally to the husband and the wife, yet the presumption of advance- 
ment arise and, as the reason for the .shares being solely in the wife’s name 
was the desire to evade deduction of tax, the husband would have been 
unable to rebut the presumption if the tax had been United Kingdom tax, 
because he would not have been able to set up his own illegality in support 
of a claim for equitable relief.* Further, the Court would not give its aid 
to the husband’s claim in the instant ca.se because it was based on an arrange- 
ment to contravene the revenue laws of a friendly foreign country.* A 
transfer for consideration made by a person with the intention of defeating 
or delaying his creditors is merely voidable and not void ab initio and as such 
does not fall within the ambit of Section 23.* 

Under the joint action of Section 6(b) of the Transfer of Property Act and 
Scc.tion 23 of the Contract Act, where the object of an assignment is 
fraudulent, the assignment is void and inoperative.* The fraud has however 
to be proved.* A compromise fraudulently effected would be void.* Where 
lioth the plaintiff and the defendant are parties to the fraud and the fraud 
lr;is already been successfully committed, the plaintiff is not entitled to any 
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relief from the Court on the maxim in pari delicto potior est conditio possidentis.^ 

A person occupying fiduciary position was entrusted with the task of 
selling a woman’s property. While so engaged he entered into agreement 
with a prospective purchaser whereby the former agrees with the latter to 
see that the sale was settled in favour of that purchaser for a lesser price 
though better prices were offered, and for which he was to get commission 
at 5 per cent, on the sale price. The contract for commission between the 
the purchaser and the person entrusted with the sale was unenforceable as 
being fraudulent and also opposed to public policy.® 

A creditor in consideration of a money makes a private agreement with 
the insolvent not to oppose the final discharge of the insolvent. It is opposed 
to public policy and is in fraud of creditors.® In cases of composition, where 
all creditors have joined in on equal terms and a secret preference is given 
to certain creditors to induce their agreement to the composition, then the 
contract whereby such a preference is given is void under Section 23 as 
being a contract based on fraud.* 

Injurious to person or property. — When the consideration or object of 
an agreement involves or implies injury to the person or property of a third 
person, the consideration or object is unlawful. An agreement of which the 
consideration or object is thus unlawful is void, that is, unenforceable. 
being agent for a landed proprietor, agrees for money, without the know- 
ledge of his principal, to obtain for B a lease of land belonging to his 
principal. The agreement between A and B is void as it implies a fraud by 
concealment by A on his principal. 

Where both parties do not show that there was any conspiracy to defraud 
a third person or to commit any other illegal act, the maxim of in pari delicto 
can hardly be made applicable. Public policy also demands that wh' rc 
fraud might have been contemplated but was not perpetrated the defendant 
should not be allowed to perpetrate a new fraud.® An agreement between a 
servant and his master’s broker, inconsistent with relations of master and 
servant is opposed to public policy and therefore void.® An honest agree- 
ment not to bid against each other is lawful, but one with an object of 
defrauding a third person is void.’ 

Immoral. — When the consideration or object of an agreement is sucli 
that the Court regards it as immoral, the consideration or object is unlawful. 
An agreement of which the consideration or object is thus unlawful is void, 
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that is, unenforceable.^ A, who is mukhtar^ promises to exercise his 
influence, as such, with B in favour of C and C promises to pay Rs. 1,000 
to A, ^ The agreement is void because it is immoral. A agrees to let her 
daughter to hire to B for concubinage. The agreement is void, because it 
is immoral, though the letting may not be punishable under the Indian 
Penal Code, 1860. Illustration (j) to Section 23 thus also exemplifies that 
whenever the object of an agreement is to exercise one’s influence on a 
person occupying a fiduciary position and thereby to cause detriment or loss 
to the beneficiary or cestui que trusty it is immoral.® 

There is a conflict of authority on the question whether past cohabitation- 
is a lawful consideration.^ One view is that a promise to pay a woman an 
allowance by reason of past cohabitation is really an undertaking by the 
promisor to compensate the promisee for past services voluntarily rendered 
to the man for which no consideration, as defined in the Contract Act, would 
be necessary.® In the earlier case of Man Kuar v. Jassodha the view was 
taken that past cohabitation is not an immoral consideration, and an agree- 
ment based thereon is not void for want of consideration.® Another view is 
tliat past cohabitation is not a good consideration for the promise or a 
iransfer to pay for it, and that a consideration which was immoral at the 
time it was supplied, and, therefore, would not support an immediate 
promise to pay, does not become innocent by being past."^ 

The Allahabad High Court also has later taken the view that adultery, in 
India, being an offence against the criminal law, cohabitation, past or future, 
if adulterous, is not merely an immoral but an unlawful consideration.® 
The Patna High Court takes the view that though a contract to enter into 
ihe relationship of protector and mistress is immoral, unenforceable and void 
in law yet the case of a contract to compensate for what she has lost on 
account of past association with the promisor is not immoral.® 

In accepting either of these conflcting views the judge, jurist, or the law- 
giver is faced with a dilemma. Should the woman be allowed, on the 
ground of the public policy of the law, to enforce a promise made in her 
(avour when the said promise was made for compensating her, wholly or in 
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pan, for something she had already voluntarily done for the promisor, or 
should she be non-suited, again, on the ground of public policy of the law, 
because the promise was made for her having done something in the past 
which according to the public policy of the law was immoral? In England 
past cohabitation is no consideration to render an agreement valid or 
enforceable. But there, too, a contract under seal, made in consideration of 
past seduction or cohabitation can be enforced, not because it is binding in 
honour and conscience but because it is a specialty and has not been made 
for an executory consideration of illegal nature.^ The fact that, in England, 
a covenant to pay money in consideration of future cohabitation is void, 
though under seal,* goes, however, to show that the operativeness of a 
covenant or assignment made in consideration of past illicit cohabitation is 
the result of compassionate feelings on the part of the judges rather than of 
the form of the deed or document in question. The allowance shown in 
favour of the woman for the services rendered in the past is not likely to 
encourage seduction or illicit cohabitation in the community. On the whole, 
therefore, it may be observed that an agreement compensating for past 
illicit cohabitation or seduction may be allowed operativeness, and not one 
for future seduction or cohabitation. Whatever the earlier view, the High 
Courts in India have of late adopted this view perhaps as a compromise of 
morals and compassion. It will also be noted that this view also fits with 
the construction of Section 25(2) of the Contract Act. Section 25(2), in a 
given class of cases, only dispenses with consideration as it is understood 
under the English common law. It does not dispense with the requirements 
of lawfulness of the object, that is, of the purpose, of a given agreement in 
order to render it enforceable. Now, what is the object of a promise made 
in consideration of past cohabitation ? The object of an agreement being 
the ultimate end or purpose the agreement is intended to subserve, the 
object of the promise in question is only to compensate a woman for her 
past services rendered to the promisor, and this object may properly be 
accepted as not being opposed to public policy. Cohabitation, whether past 
or future, should never be considered as sufficient consideration in order to 
render a promise enforceable.® 

In Husseinali v. Dinbai, A.I.R. 924 Bom. 135, it was observed that the word 
Voluntarily’ must necessarily exclude anything done at the request of the 
promisor. But this is not strictly true. As it will be seen under Section 25, 
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post^ an act may be said to be voluntarily done even if it is done at the desire 
of the person benefiting. ‘Voluntarily’ means without having any intention 
to create a legal obligation. Macleod, C. J., and Crump, J., also observed 
that “something which the promisee has done at the desire of the promisor 
before the promise is given, is good consideration provided it is lawful under 
the provisions of Section 23. It cannot be said that the object of an agree* 
ment to provide for the future maintenance of a mistress after the connection 
has ceased is unlawful, but the consideration for an agreement is quite 
separate from the object and both must be lawful to make the agreement 
enforceable at law.” Their lordships proceeded further ; “A consideration 
which is immoral at the time and therefore would not support an immediate 
promise to pay does not become innocent by being past. There can be no 
difference whether A says to B T will give you Rs. 1,000 a month if you 
live with me for a year’, or ‘I will give you Rs. 12,000 because you have 
lived with me for a year.* The consideration therefore of past cohabitation 
is unlawful as being immoral or opposed to public policy.” It will be sub- 
mitted that their lordships were correct when they observed that the object 
of an agreement to provide for future maintenance of a mistress after the 
connection has ceased is not unlawful, but the reasoning of their lordships 
while considering ‘consideration* in the context of Section 25(2) is circular. 
The observation of their lordships that both consideration and object 
must be lawful to make an agreement enforceable at law in order to be 
an accurate statement of the law has to be treated as being confined to 
cases of agreement where consideration is necessary. Under Section 25(2), 
consideration has been dispensed with, and hence the question of legality or 
illegality of past cohabitation as consideration docs not arise. It is the 
public policy of the law under Section 23 and the non-indispensability of 
consideration under Section 25(2) that renders the promise in question valid 
and enforceable. Where, however, the object of a promise is to compensate 
a woman for future cohabitation it will be opposed to public policy and 
will therefore render the promise unenforceable. 

The fact that in certain section of the community concubinage is allowed 
and is not regarded as immoral does not make a settlement made by a mem- 
ber of such community in consideration of concubinage any the less 
immoral.^ 

A custom, stated to exist among the Hindus of the Pakhali caste by which 
the marriage tie could be dissolved by either husband or wife against the 
wish of the divorced party, the sole condition attached being the payment 
of a sum of money fixed by the caste, was not recognised by the Court.® 

Where a transaction, though completed, was intended to be for consi- 
deration, it can be impeached if the consideration is immoral, and it makes 
no difference whether the transaction is executed or executory.® 

1. Sabava Tellappa v. Tarndfiappat A.I.R. 1933 Bom. 209. 

2. Kishav Hargovan v. Bai Gandif (1915) 39 Bom. 538* 

3. Thasi Muthnkanm v. Shunmugauelu^ (1905) 28 Mad. 413* 



472 THE INDIAN GONTHACT ACT, 1872 fS; 

If a plaintiff cannot make out his case except through an immoral trans- 
action to which he was a party he must fail.^ 

Where an agreement is illegal or immoral or one which is hit by 
Section 23 of the Contract Act, the money due under the agreement cannot 
be recovered by a change in the form of action based on another agreement 
which is naturally connected with or has for its support the original ill^al 
agreement. Whether the plaintiff has to rely upon the illegal agreement, 
or whether it is brought out by the defence is immaterial ; all that is 
material is the intimate connection between the two.* 

Where the purpose of a loan incurred is not necessarily connected with 
an immoral object, the loan will be recoverable.* 

Money was advanced by .AT to F, a married woman, in order to enable 
her to obtain a divorce from her husband. V promised to marry JV, 
as soon as she should obtain a divorce. money was irrecoverable, the 
agreement having an object contra bonos mores.*' 

A suit by an adopted daughter of a dancing girl for an account or a share 
in the profits of their immoral and illegal partnership is not maintainable.* 
For further illustrations of immorality see Consequence of illegality^ ante. 

Contracts founded on considerations contra bonos mores arc void Ex turpi 
contractu non oritur actio. But where a contract founded upon an immoral 
consideration has been executed, neither law nor equity will interfere to set 
it aside if both parties have been equally in fault for in pari delicto potior est 
conditio defendentis. Yet, in England, a contract under seal, made in considera- 
tion of past seduction or cohabitation, can be enforced; not because it is 
binding in honour and conscience, for such a reason is not sufficient, but 
because it is a speciality, and has not been made for an executory consideration 
of an illegal nature.* The covenant to pay money in consideration of future 
cohabitation is void, though under scal.^ To let a house, or voluntarily 
to allow the tenancy of a house to continue, for the purpose of its being used 
as a brothel is to aid in an immoral purpose, which vitiates all contracts 
relating thereto which are made by persons having knowledge of such 
purpose.* 

In India, too, although future illicit cohabitation cannot support a pro- 
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2 G.L.R. 928 : 23 LJ. Q.B. 276 ; Ceere v. Mare, 2 H. & C. 339 : 33 L.J. Ex. 50 ; Claj v. Ray, 
17 C.B. (N.S.) 188: 144 E.R. 76. 

3. Khuhehand v. Beram, (1889) 13 Bom. 150. 

4. Bai Vijli v. Nansa Nagar, (1886) 10 Bom. 152. 

5. Gangamnia v. Kuppammal, A.I.R. 1939 Mad. 139. 

6. Wharton:: Uw Lexicon, 493 ; R. v. Bernhard, [1938] 2 K.B, 264 : [1938] 2 All E.R. 
140 ; ATjw V. Moseley, (1826), 6 B. & C, 133. 

7. Benyon y.NettUfold (1850), 3 Mac. & G. 94 ; Ayerst v. Jenkins (1873), L.R. 16 £q. 
275. 

8. Stroud : Judicial Dictionary, 3rd cdn., 1952, vol. 2, 1367 ; Choga Lai v. Piyari, (1909) 
31 All. 58. 
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mise for the reason that it is an immoral consideration, yet, it is thought, 
there is nothing wrong in a promise made in consideration of past cohabita- 
tion.‘ A few cases are given below. It is however, submitted that the 
decisions in cases involving past cohabitation or past seduction, though 
sound as conclusions, do not appear to be based on any cogent reasoning* 
See supra^ Immoral. 

A promissory note executed by the promisor in consideration of past illicit 
intercourse is valid and enforceable. As there is nothing immoral in 
remunerating a woman who has rendered services for such past services, the 
consideration is considered to be good.* Bonds or covenants founded on 
past cohabitation whether adulterous, incestuous or simply immoral are 
valid in law and not liable, unless there arc other elements in the case, to be 
set aside in equity. Bonds or covenants if given in consideration of future 
consideration of further cohabitation are void in law. Where the considera- 
tion is the past cohabitation, the bond or covenant will be valid even if the 
continuance of cohabitation is not ruled out. That is to say, if the evidence 
discloses specifically that future cohabitation formed part of the considera- 
tion, then the agreement is void in law, but if the agreement relates to past 
cohabitation, it is not rendered invalid by the mere fact that the parties 
contemplate a continuance of cohabitation.® 

Where a transaction, though completed, is intended to be for considera- 
tion, it can be impeached if the consideration is immoral, and it makes no 
difference whether the transaction is executory or executed.^ The exploita- 
tion of the necessitous, careless, and inexperienced is to be extirpated in the 
interest of the community as contrary to individual morality as well as to 
public policy.® 

Opposed to public policy. — When the consideration or object of an 
agreement is considered unlawful by the Court as being opposed to public 
policy, the agreement is void under Section 23 of the Indian Contract Act.® 

Public policy. — Freedom of contract is the rule; restrictions are excep- 
tions.’ The interests of the community in a few cases, however, require that 
the freedom of contract should not be left unfettered.® The doctrine by 
which contracts arc held to be void on the ground of public policy is based 
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5. Abdul Majeed v. Khirode Chandra, (1915) 42 Gal. 690. 
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8. Fender v. St. John-Mildmay, [1938] A.C. 1,12,22,38. 



474 THE INDIAN CONTRACT ACT; 1872 fS* 

Upon the necessity in certain eases of preferring the good of the general 
public to an absolute and an unfettered freedom of contract on the part of 
the individuals.^ The doctrine of the public policy of the law enables the 
Court to do justice.* Public policy is that principle of law^which holds that 
no citizen can lawfully do that which has a tendency to be injurious to the 
public, or against the public good which may be termed the policy of the 
law, or public policy in relation to law.* Public policy with reference to 
contracts means the principles under which the freedom of contracts or 
profit dealings is restricted by law for the good of the community.* The 
doctrine is extended not only to harmful cases but also to harmful 
tendencies.* 

The interests of the community, that is, the safety of the State, the econo- 
mic and social well-being of the State and its people as well as the adminis- 
tration of justice have persuaded the Courts as the guardians of the commuity 
to declare some contracts void as being opposed to public pf>licy.* The con- 
cept of the interests of the community is incapable of any exact connotation. 
Social and societal changes bring about changes as to the contents of the 
concept of the interests of the community.’ Even at a given point of time, 
different communities may and do entertain different ideas as to their res- 
pective needs. Even in the same community different personalities, though 
contemporaneous and equally disciplined, may have different ideas as to the 
contracts in which judicial interference will be deemed justifiable on the 
ground of public policy. Freedom of contract being the rule, and restric- 
tions the exception, caution has bcecn advised in the application of the 
principle of public policy in relation to the law.® The observation that 
“public policy is a very unruly horse, and when once you get astride of it 
you never know where it will carry you”® seems to imply, it is submitted, 
that earlier judicial precedents will be a safer guide than the philosophy of 
the judge who is concerned with the application of the principle of public 
policy.^® The Courts have again and again said that where a contract does 

1. Wilson V. Carnley^ [1908] 1 K.B, 729; Dhagwani Genuji v. Gangabisan Ramgopal^ A.I.R. 
1940 Bom. 369. 

2. Raghavalu v. Adinarayana^ (1909) 32 Mad. 323. 

3. Egerton v. Brownlow (Earl), (1853), 4 H.L. Gas. 1, 196. 

4. Wharton ; Lflu/ Ltfxtcofi, 14th cdn., 1953, 818; Gulahchand v. Kudilal, (F.B.), A.I.R. 
1959 M.P. 151. 

5. Gherulal v. Mahadeodas, A.I.R. 1959 S.C. 781. 

6. See Frauds on ike public, below. 

7. Evanturel v. Evanturel, (1874), L.R. 6 P.C. 1, 29 ; Wilson v. Carnley, [1908] 1 K.B. 
729, 737 ; Monkland v. Barclay, {Jack), Ltd., [1951] 2 K.B. 252, 265 : [1951] 1 All E.R. 714, 
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10. Fender V. St John-Mildmay, [1938] A.C. 1, 40 : [1937] 3 All E.R. 402, 407, 426; 

In rc Mirams, [1891] 1 Q,.B. 594 ; Janson v. Driefontein Consolidated Mines, Ltd,, [1902] A.C. 
484, 507. 
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not fit into one or the other of these pigeon-holes but lies outside this char- 
med circle, the Courts should use extreme reserve in holding a contract to 
be void as against public policy and should only do so when the contract is 
incontestably and on any view inimical to the public interest.^ 

As Baron Alderson observed : 

‘‘The truth is, that an active imagination may find a bad tendency arising 
out of every transaction between imperfect mortals; and to use this as a cri- 
terion for determination, would make every case depend on the arbitrary 
caprice of an acute Judge. 

The principle, then, to be extracted from all this, seems to me to be, that 
in all the ordinary transactions of business or contract in human life, if the 
object expressed be immpossible or illegal, the condition is void; and that if 
it be physically possible, but impossible except by doing an illegal act, it 
is void also. But that the mere tendency, on some remote and not very 
probable supposition, that what is not expressed to be the object may, never- 
theless, possibly be considered to be the object, will not make the condition 
void.*^^ 

In the words of Baron Parke: “This (public policy) is a vague and unsatis- 
factory term, and calculated to lead to uncertainty and error, when applied 
to the decision of legal rights; it is capable of being understood in different 
senses; it may, and does, in its ordinary sense, mean “political expedience,” 
or that which is best for the common good of the community; and in that 
sense there may be every variety of opinion, according to education, habits, 
talents and dispositions of each person, who is to decide whether an act is 
against public policy or not. To allow this to be a ground of judicial 
decision, would load to the greatest uncertainly and confusion.. .The term 
“public policy” may indeed be used only in the sense of the policy of the 
law, and in that sense it forms a just ground of judicial decision. It amounts 
to no more than that a contract or condition is illegal which is against the 
principle of the established law. If it can be shown that any provision is 
contrary to well-decided cases, or the principle of decided cases, and void 
by analogy to them, and within the same principles, the objection ought to 
prevail.”^ 

Judges arc more to be trusted as interpreters of the law than as expoun- 
ders of what is called public policy.^ The doctrine of public policy already 
established by precedent will, of course, be moulded to suit new conditions, 
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thought no new heads of public policy will now be created.* As the Court 
has the inherent power to mould the doctrine of public policy to suit hew 
conditions, the list of situations wherein the doctrine will be applied cannot 
be said to have been closed either.® 

In Gulabchand v. Kudilal, a Full Bench decision,® an attempt has been 
made to give an exhaustive list of the classes of contracts which have been 
ruled by authorities as contrary to public policy. According to their Lord- 
ships, the recognised classes are : — 

(t) agreements which injure the State in its relation with other States; 

(ti) agreements tending to injure the public service; 

(hi) agreements which tend to prevent the course of justice; 

(iv) agreements which tend to abuse legal process ; 

(u) agreements which affect the freedom or security of marriage or inter- 
fere with duties incumbent on individuals; and 

{vi) agreements which are contrary to morals. 

It will be submitted that though the above cla.sscs of agreemenis are 
accepted as being void either by common or statute law, the list is not 
complete as will be abundantly clear from the judicial decisions them- 
selves. In Mufizuddin v. Habibuddin, A.I.R. 1956 Cal. 336, it has been 
rightly observed that rules of public policy do not belong to a fixed or cus- 
tomary law. They are capable, on proper occasions, of expansion and 
modification. The Supreme Court of India also observed: “Though the 
docrine of public policy is mostly governed by precedents, Ihenretically speak- 
ings the heads are not closed, and a new head may be evolved in exceptional 
circumstances of a changing society.”® Of these two observations, the one 
made by the High Court at Calcutta is nearer the truth than the one made 
by tnc Supreme Court. The fact is that the heads of public policy could 
never be counted, or the fact-situations sought to be covered by the public 
policy ever ascertained. There is in the Courts as custodes morum of the 
people a residual power, where no statute had yet intervened to supersede 
the common law, to superintend those offences which are prejudicial to the 
public welfare.® To quote Viscount Simonds, in Shaw v . Director of Public 
Prosecutions, 2 W.L.R. 897, at 917: “On the one hand it is said thal 

it is not possible in the twentieth century for the Court to create a new 
head of public policy, on the other it is said that this is but a new example 
of a well-established head”. “In the sphere of criminal law I entertain no 
doubt,” his lordship continued, “that there remains in the courts of law a 
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a residual power to enforce the supreme and fundamental purpose of the 
law, to conserve not only the safety and order but also the moral welfare of 
State, and that it is their duty to guard it against attacks which may be the 

more insidious because they are novel and unprepared for The law 

must be related to the changing standards of life, not yielding to every shift- 
ing impulse of the popular will but having regard to fundamental assess- 
ments of human values and the purposes of society.” 

As the term 'public policy^ in fact does not admit of any precise definition 
and is not easily explained,^ in ascertaining the principles of public policy 
judicial precedents play their vast importance.® 

To take a few examples. It is not competent to any citizen to enter into 
a contract to do anything which may be detrimental to the interests of his 
own country. Such a contract is as much prohibited as if it had been for- 
bidden by an act of the Legislature.® A contract with an alien enemy or a 
resident in the enemy country or a resident in a country under the control 
of the enemy is thus illegal.^ A contract will be illegal if it may benefit the 
enemy even where the parties are both fellow nationals or a national and a 
neutral or both neutrals.® An enemy national, unless a resident in England 
with the licence of the Crown can only be sued but himself cannot sue on 
any contract in a court in England.® 

A contract which has not yet been executed, and a war has broken out, 
will not be suspended but rendered illegal if a party thereto has become a 
national or a residtmt of the enemy country or of a country under the con- 
trol of the enemy. When only a part of the contract has been executed and 
a part remains executory the contract will be rendered illegal or treated as 
abrogated so far as the executory portion is concerned. Where however a 
contract has already be.^n executed or partly executed and rights have 
accrued, the accrued rights are not abrogated but only kept suspended dur- 
ing the p(Tiod of the war.^ Even where executory, rights arising out of a 
contract but as the concomitants of property are only suspended during the 
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hostilities.^ There arc, again, cases of contract which though executory and 
though not pertaining to rights as the concomitants of property have been 
allowed to be kept suspended and not treated as abrogated because of the 
outbreak of hostilities.* An agreement inimical or harmful to a friendly 
country or purporting to do a prohibited act there is also illegal.* 

It is against public policy in England to allow an action to be brought on 
a promise to marry, made by a man who at the time of making it was known 
to be married.^ A promise made between decrees nisi and absolute to marry 
after decree absolute is not contrary to public policy.® Where the lawful 
wife was alive any agreement by the husband to marry another is unenfor- 
ceable as being contrary to public policy. Even when the given persons go 
through a ceremony of marriage they will not be deemed to have been law- 
fully married. By a person promising to marry another the former impliedly 
warrants that he was in a position to do so, and as such he is liable for 
breach of the said implied warranty. Where the person giving the warranty 
has died the person damaged will be entitled to special damages.* A pro- 
vision in a life policy that the insurers will pay in the event of the suicide of 
the assured while sane is void, at least as against the personal representatives 
of the assured. Semble, it would not be void as against an assignee for value 
of the policy.’ The doctrine avoiding a contract which in effect deprives a 
man of the means of supporting himself and his family is affirmed.® A pro- 
vision engrafted on to an absolute bequest and modifying it according as the 
beneficiary was or was not for the time being married to his then present wife, 
was held to be contrary to public policy, although the parties were separated 
when the Mali came into opera tion.*' A condition subsequent in a will may 
be held void on the ground of public policy.^® The Name and Arm clause 
in a will, aii a condition subsequent, in given circumstances, may not be opposed 
to public policy.^'^ 

A gift by an English testator for the benefit of German soldiers disabled 
in the 1914-1918 War was, in England, held not contrary to public policy, 
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but a valid charitable gift.^ A gift to existing illegimate childern who can be 
ascertained without an inquiry into their real parentage is valid.* 

Certain specific classes of contracts have been ruled by authority to be 
contrary to the policy of the law, which is, of course, not the same thing as 
the policy of the Government, whatever its complexion, e, g., marriage bro- 
kerage contracts, contracts for the sale of honours, contracts in restraint of 
trade, and so on. 

A contract or engagement having a tendency, however slight, to affect the 
administration of justice, is illegal and void.® An agreement tending to 
stifle a prosecution for a public offence is illegal.* The law of England 
permits a compromise only of the offences, though made the subject of 
criminal prosecution, for which the injured party might sue and recover 
damages in an action.® Where the offence is of a public nature, no agree- 
ment can be vaild that is founded on the consideration of stifling a prosecu- 
tion for it. Matters of public concern cannot be the subject of a lawful 
compromise. As to Stifling prosecution, see below. 

To avoid a contract it is not enough that it affords a motive to do wrong; 
it must surely be shown that such a contract generally affords a motive and 
that it is likely to be effective.® 

The rules of public policy in relation to law are applied also to foreign 
contracts. Thus a foreign contract though valid according to the law by 
which it was to be governed may be declared unenforceable in a given 
countrv,’ The matrimonial law of England is adapted to the Christian 
marriage and it is wholly inapplicable to polygamy. A potentially polyga- 
mous marriage although it was a valid marriage by the lex loci and at the 
time the man and woman were single, will not be recognized by the English 
matrimonial Court as a valid marriage in a suit instituted by one of the 
parties against the other for the purposes of enforcing matrimonial duties or 
obtaining relief for a breach of matrimonial obligations.® 

Parties were married in 1947 and the husband presented his petition for 
nullity in 1959, alleging incapacity or wilful refusal. The wife relied upon 
approbation and delay. It was held that in considering approbation the 


1. In re Robinson, [1931] 2 Gh. 122. 
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Society, [1892] I Ch. 173 ; Kearley v. Thomson (1890), 24 Ci-B.D. 742 ; Clubb v. Hutson (1865), 
18 O.B. (N.S.) 414 ; Gipps v. Hume (1861), 2 John. & H, 517 ; Egerton v. Brownlow (1853), 
4 H.L. Gas. 1. 

4. Windhill Local Board of Health v. Vint (1890), 45 Gh. D. 351 ; Keir v, Leeman (1846), 
9 Q .B. 371 ‘ Brook v. Hook (1871), L.R. 6 Exch. 89 ; Collins v. Blantern (1767), 2 Wils. 341. 

5. Fisher & Co, v. Apollinaris Co, (1875), 10 Gh. App. 297. 

6. Fender v. St. John-Mildmay, [1932] A.C. 12. 

7. Robinson v. Bland (1760), 2 Burr. 1077 ; Dynamit Act. v. Rio Tinto Co., [1918] A.C. 292 ; 
fCau/man v. Gerson, [1904] 1 K.B. 591. 

8. Sowa V. Sowa, [1961] 2 W.L.R. 313 CA. ; Hyde v. Hyde (1866), L.R. I P & D, 130 ; 
Baindail v. Baindail, [1946] P. 122, 125 : 62 T.L.R. 263 : [1946] 1 All E.R. 342 C.A. 
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duty of the Court was to apply the test laid down by the House of Lords in 

G. V. M, (1885), 10 App. Cas. 171 H.L., to all the circumstances of the case. 
If, having done that, the Court concluded that it would be most inequitable 
and contrary to public policy to grant a divorce no residual discretion 
remained. The mere delay did not constitute approbation. As the husband 
had never expressed himself as satisfied with the existing sexual relations and 
the wife had refused to have the simple necessary operation carried out, the 
husband was entitled to a decree of nullity.^ 

Agreements which are immoral or are against public policy cannot be 
enforced.^ Courts will not enforce illegal contracts even if the illegality has 
not been pleaded by defendant.* The Court itself ought to raise questions 
of public policy if none of the parties does so.* 

There is no substantial justification for holding that ‘public policy’ should 
be interpreted under Section 23 of the Contract Act as comprehending all 
the political or administrative policies of the Government.* Neither Sections 
23, 26, and 27 of the Contract Act can be regarded as exhausting all the 
instances of agreement which are contrary to public policy.® Section 23 
which renders unlawful the consideration of an agreement which is opposed 
to public policy does not sanction the recovery of the property which forms 
such consideration after the object of the agreement has been fulfilled.’ 
See also Miscellaneous cases oj public policy^ below. 

Stifling prosecution, — ^The essential clement in stifling a prosecution is 
the tampering with the administration of justice. Stifling prosecution is a 
rccogni.sed head of public policy, and even if part of the consideration was 
the undertaking not to proceed with the prosecution, the entire agreement 
would be illegal.® 

Even if a part of the consideration of an agreement is shown to be the 
stifling of a non-compoundable offence the agreement must be held to be 
void. This however does not mean that the possibility of a prosecution or 
the existence of a threat to prosecute or even an actual prosecution makes it 
necessarily impossible for the possible or actual prosecutor and the possible or 

1. G. V. G., [I960] 3 VV.L.R. 648 P. 

2. Dulariv, Vallabdas, (1889) 13 Bom. 126. 

3. Ko Pa Til V. Azimulla, A.I.R. 1940 Rang. 73 ; Alice Mary Hill v. William Clarke, 
(1905) 27 All. 266 : 1 A.L. J. 632 ; Scott v. Brown, Doering, McNab & Co., [1892] 2 Q.B. 724 ; 
Gedge v. Royal Exchange Assurance Corporation, [1900] 2 Q,.B. 214. See also before. 

4. Beresford v. Royal Insurance Co, Lid., [1933] A.G. 586. 

5. Shrinivasdas v. Ramchandra, (1919) 44 Bom. 6. 

6. Lai Khan v. Kimman Khan, A.I.R. 1924 Oudh 404. 

7. Ram Sumran v. Gobind Das, (1926) 5 Patna 646. 

8. Chandanmal w, Ramakrishnayya, 1942 Mad, 173; Kamini Kumar v, Birendranath, 

.57 Cal. 1302 : A.I.R. 1930 P.C. 100: 123 I.C. 187: 57 I.A. 117 ; Har Narain v. Ram Swarup, 
A.I.R. 1941 Oudh 593 ; Majibar Rahman v. Muktashed Hossein, (1913) 40 Cal. 113; Bonn Mai v. 
Ratan Deo, A.I.R. 1937 All 370 ; Brakmdeo v. Brajaballabh, (1940) 19 Patna 424 ; Bhala Nath 
V, Rasool Baksh, A.I.R. 1924 Oudh 243 ; Veerayya v. Sobhanadri, A.I.R. 1936 Mad. 656; 
Mottai Reddy v. Thanappa Reddy, (1914) 37 Mad. 385 ; also Queen v. Venkatachalam, 2 Mad. 

H. C, 43, 44. 
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actiial accused and others to enter into a Bona fide legal transaction regard- 
ing the dispute the consideration or object of which was not to stifle a pro- 
secution. It would be a public mischief if on reparation being made or 
promised by the offender or his friends and relatives, mercy shown by the 
injured party should be used as a pretext for avoiding the reparation promised. 
In such a case the Court has to examine the conduct of the parties after a 
survey of the whole circumstances to find whether there was a bargain made 
on the terms of not prosecuting, and whether the circumstances are such as 
necessarily to give rise to an inference that there was an implied, if not an 
expressed, term that no prosecution would follow.^ 

An agreement to compound a non-compoundablc otience is void in law. 
Where the consideration was the compounding of a compoundable pffence, 
the agreement is not void.* 

In all criminal cases reparation where possible is the duty of the offender, 
and is to be encouraged. It would be a public mischief if on reparation 
being made or promised by the offender or his friends or relatives mercy 
shown by the injured party should be used as a pretext for avoiding the 
reparation promised. On the other hand, to insist on reparation as a con- 
sideration for a promise to abandon criminal proceedings is a serious abuse 
of the right of private prosecution. The citizen who proposes to vindicate 
the criminal law must do so whole-heartedly in the interests of justice, and 
must not seek his own advantage.* 

It may sometimes be difficult to draw the line between the acceptance of 
reparation by the party aggrieved and an agreement not to prosecute the 
olfender. Nonetheless it is a real distinction. It is where an injured party 
forgets his duty to the State and exceeds his right of accepting reparation for 
the wrong done to him and enters the domain prohibiied by law by agreeing 
to terminate the proceedings in a criminal Court in a manner otherwise than 
in accordance with law, that Section 23 applies and invalidates such an 
agreement. The agreement itself being unlawful, any consideration for 
such an agreement paid by the offender is also unlawful. It is not termi- 
luilion of every criminal proceeding by agreement between the injurer and 
the injured that will fall within the scope of Section 23 as being opposed to 
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hdiasimharaju v. Curumurlhy, A.l.R. 1963 S.C. 107; Radhakishan v. Bhima, A.l.R. 1963 M.P. 
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public policy. Section 345, Gr, P. G., permits an injured parson to compound 
spedfied offences. It may be that that compounding is effected after reparadon 
is made for the wrong done to the injured party. But it is not the acceptance 
of that reparation that invalidates compounding even of the offences speci- 
fied in Section 345. It is only where recourse is not had to Section 345, and 
the agreement between the injurer and the injured is to terminate the crimi- 
nal proceedings against the injurer otherwise than in accordance with Section 
345 of the Code of Criminal Procedure that the agreement would fall within 
the mischief of Section 23 of the Contract Act. What Section 345 permits 
cannot be viewed as unlawful or as opposed to public policy. If perfor- 
mance of an agreement to compound an offence is lawful under Section 345 
of Criminal Procedure Code, the agreement itself can never become 
unlawful.^ 

A pronote executed as consideration for compounding a charge of grievous 
hurt is void,* Where however there is no evidence to connect the prosecution 
with the execution of the promissory note, its execution cannot be held to 
be opposed to public policy.® 

If it is an implied term of reference to arbitration, and of an ekrarnama 
pursuant to the award, that a complaint that a non^compoundable offence 
under the Penal Code has been committed shall not be proceeded with, the 
consideration is unlawful on the ground of public policy, and the award and 
ekrarnama are, therefore, unenforceable ; that is so, irrespective of whether in 
law a prosecution has been commenced.^ 

A reference is invalid and the award which followed is inoperative where 
the reference is the result of an understanding between the parties to aban- 
don the prosecution of a non-compoundablc case.® 

A after his conviction under Section 379 of the Indian Penal Code on 
complaint entered into an agreement with B whereby B was allowed to retain 
ciTtain property and to enjoy it during her life and she was not to contest 
the appeal by A from his conviction either in person or through a pleader. 
A succeeded in his appeal and his conviction and sentence were set aside. 
1 1 was held that since the agreement between the parlies was arrived at due 
to the criminal case it was void as being against public policy.® 

A threat to prosecute is not itself illegal. Where there is a just and 
bona fide debt actually existing and there is a good consideration for 
giving a security and the transaction between the parties involves a civil 
liability as well as possibly a criminal act, a threat to prosecute does 
not necessarily vitiate a subsequent agreement by the debtor to give 

1. Meenakshi v. Svbramania^ A.I.R. 1955 Mad. 369. 
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security for a debt which he justly owes to his auditor. 

According to the definition of the word “illegal** in Section 43 of the 
Indian Penal Code, compounding an offence other than those made com- 
poundablc by Section 345 of the Code of Criminal Procedure will be illegal 
as such compounding is a thing prohibited by Section 345 (7) of the Code 
of Criminal Procedure. Hence an agreement to compound a non-compound- 
able offence is thus forbidden by law, and when such an agreement will 
constitute the consideration for or be the object of an agreement the latter 
will fail to develop into a contract. But where the consideration for the 
transaction of a pronote with an equitable mortgage is the promisee’s under- 
taking not to sue the promisor in damages for tort or money had and recei- 
ved in quasi contract it is a perfectly lawful consideration. The object of 
the agreement is not the stifling of the prosecution. No infirmity therefore 
attaches to the contract.^ 

There is a distinction between the motive to a transaction and its object or 
consideration, and to avoid an agreement as being against public policy it is 
not enough that the motive which impelled the party who undertook the 
liability under the agreement was that a pending criminal case should be 
withdrawn. An agreement not to object to the withdrawal of the complaint 
in respect of a non-compoundable offence is against public policy since it is 
the duty of the complainant to wholeheartedly proceed with prosecution in 
the interests of justice. It makes no difference if, in spite of his agreement, 
the complainant subsequently resolves to proceed with the case and the 
accused is ultimately convicted. What matters is the consideration or 
object of the agreement, and not what transpired subsequently. Such an 
agreement is therefore void.* 

Where the dispute was really a civil one and the criminal proceedings 
were merely a subsidiary matter, the deed of compromise between the parties 
should not be held to be void on the ground that one of the parties agreed 
not to press the proceedings in the criminal Court.® 

Where the complaint is about non-compoundable offences but the sworn 
statement discloses offences which arc only compoundablc, the parties are 
at liberty to compound, and an agreement in respect of such compoundablc 
offence is not invalid.^ 

Money obtained from the plaintiff by the defendant under an agreemet to 
stifle a pending non-compoundable criminal prosecution, is money paid 
under coercion within the meaning of Section 72 of the Contract Act, and 

1. London and Lancashire Insurance Co, Ltd, v. Binoy Krishna f A.I.R. 1945 Gal. 218. 
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can be recovered back. The maxim in pari delicto potior est condiiitio defmdeth 
tis docs not apply to such a case.' 

The fact that the money was actually paid as the result of an arbitration 
is immaterial if the plaintiff’s consent to the arbitration was obtained by 
means of the prosecution.* 

A complaint regarding a compoundable offence was compromised) the 
accused agreeing to give half of his house to the complainant. The complainant 
sued to enforce the agreement but it was found that the complaint was false 
and was instituted by the complainant with the object of exercising coercion 
on the accused. In the circumstances, the compromise was void as the con- 
sideration was against public policy.* 

^ contract for payment of money in respect of which a criminal prosecu- 
tion is permissible under the law, is not by itself opposed to public policy. 
The consideration and object of such a contract is not illegal within the 
meaning of Section 2!3. The withdrawal of the prosecution in the case might 
be the motive, but not certainly the object or the consideration of the con- 
tract so as to render the agreement illegal.^ 

There is nothing against public policy if a person accused of criminal 
breach of trust or misappropriation acknowledges his liability and refunds 
the amount.® A compromise which is otherwise a fair and reasonable one 
is not invalidated because in connection therewith a trifling charge of theft 
between tVie servants of the parties has been withdrawn.® 

Where the withdrawal of the complaint is due to the debtor having execu- 
ted a pro-note in favour of the creditor, but such w ithdrawal is not the con- 
sideration of the pro-note the pro-note is not invalid.’ 

In a suit on a promissory note it appeared that it had been given by the 
defendant to the plaintiff in consideration of his withdrawing his threatened 
opposition to the discharge of an insolvent and consenting to an arrangement 
among the general body of creditors, who were not, though the insolvent was, 
aware of this transaction whereby the plaintiff was to obtain a special advan- 
tage, it was held that the suit could not be maintained.® 
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A complaint petition of tv/o widows in a criminal case was with regard to 
two offences under Sections 379 and 352 of the Indian Penal Code, and the 
widows withdrew the criminal case because of a compromise effected 
between the parties and because the accused had given to the two widows, 
who were the complainants, some land for their maintenance during their 
life time. The said transaction was considered as illegal as being hit by 
Section 23 of the Contract Act.^ 

Where the defendant who had committed defalcations of a bank amount 
and on being discovered, creates an cqutiablc mortgage of the property in 
favour of the bank to repay the amount and the bank accepts the mortgage, 
the mortgage is not void, in the absence of anything to show that the bank 
had agreed in consideration of the contract not to prosecute the defendant 
for the defalcations. An agreement on the part of the plaintiff not to pro- 
secute, a contract whereby he agrees as a part of the consideration either not 
to bring or discontinue criminal proceedings for some alleged offence, would 
be void.^ It is against public policy to make a trade of felony or attempt to 
scicure benefit by stifling a prosecution or compounding an offence which is 
not compoundablc in law. I'he principle is that no Court of law can coun- 
tenance or give effect to an agreement which attempts to take the administra- 
tion of law out of the hands of the judges, and put it in the hands of private 
individuals. The test to be applied in all such cases is, as to whether it was 
an express or implied term of the bargain between the parties, that a non- 
compoundable criminal case should not be proceeded with.^ Where the 
vendor executes a sale-deed in consideration of the withdrawal of a pending 
criminal prosecution against him by the vendee who obtains possession of 
the land sold, the transaction is void and the vendor can recover neither the 
consideration money nor the land. The fact that the vendee succeeded in 
obtaining possession only after the acquittal of the vendor as a result of the 
withdrawal of the prosecution and the sale-deed had been subsequently com- 
pulsorily registered does not improve the vendor’s position.^ 

No refund of money or return of consideration given under an agreement 
not to prosecute a criminal case will be allowed unless circumstances disclose 
pressure or undue influence. Mere fear of punishment in a criminal case 
docs not constitute undue influence,® 

An agreement to compound an offence compoundablc without the permis- 
sion of the Court is lawful, there being no law or public policy violated in 
such a case. Only in the case of a non-compoundable oflence the agreement 
will be unlawful. There is no rule of public policy preventing the parties 
from compounding offences specified in Section 345 (2) of the Code of 
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Criminal Procedure before the matter has reached the criminal Court 
But once the matter has reached the criminal Court, an agreement to com- 
pound it without the leave of the Court would, if permitted, defeat the pro- 
visions of Section 345 (2) of the Code of Criminal Procedure.^ In the case 
of a coinpoundablc offence or of an offence which may be compounded with 
the leave of the Court, an agreement to withdraw prosecution between the 
complainant or the prosecutor on the one hand and the accused or another 
peipon closely interested in the welfare of the accused on the other is not 
against public policy and is accordingly valid.^ 

An act may involve a person in a civil as well as a criminal liability for a 
non-compoundable offence, the liability depending on proof. The mere 
fact that an agreement may be made with regard to the civil liability while 
a possibility of prosecution criminally is existing will not render the agree- 
ment void but if that agreement is made and part of the consideration for it 
on the side of the aggrieved party is an agreement not to prosecute criminally 
then the agreement is void. If the agreement £is to the civil liability changes 
the nature or the extent of the original civil liability, for example, if the 
guarantee of a surety is introduced or if the liability is changed from a per- 
sonal one to a mortgage security, this will be a strong indication that the 
agreement is not merely in settlement of the original civil liability, but that 
it is one made under pressure and in return for an agreement not to pro- 
secute. The additional advantage so conferred by the agreement cannot be 
enforced in law, though it would be open to a party to fall back upon the 
original civil liability and enforce it. This distinction would, with greater 
reason, apply where the foundation of the original civil liability is wholly 
unconnected with the act which is made the foundation of the criminal 
offence.® 

The agreement between the trustee and the beneficiary substituted for what 
was an unascertained liability of the latter a fixed sum of money, a part of 
the consideration being the withdrawal of the pending non-compoundablc 
criminal cases by the beneficiary. It was held that the agreement was void 
and must be totally ignored and the trustee could not claim the sum of 
money specified in the agreement or plead that the suit as framed was not 
maintainable on the ground that the accounts had already been settled. 
The parties were in law relegated to the position they occupied before the 
agreement was executed and whatever rights they then had remained intact 
and could be enforced subject to the law of limitation.^ 
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Whc^ti there is a just and bona fide debt owing by the accused, against 
whom a non-compoundable criminal case is proceeding, and he gives a 
security to his cr<^itor, the entire consideration for which is the pre-existing 
debt, and no part of it is referable to the withdrawal of the criminal case, 
the transaction would be a perfectly good transaction. There, as between 
the debtor and the creditor, there is no trading on felony, which public policy 
condemns, and the law attempts at preventing.^ 

A threat to prosecute is not itself illegal ; and the doctrine does not apply 
where a just and bona fide debt actually exists, when there is good considera- 
tion for giving a security, and where the transaction between the parties 
involves a civil liability as well as possibly a criminal act. A threat to 
prosecute does not necessarily vitiate a subsequent agreement by the debtor 
to give a security for a debt which he justly owes to his creditor.* 

If the pre-existing liability of the debtor was the sole consideration for the 
security which he gives, the transaction will be protected, even if it were 
giveii under threat of criminal proceedings; but if the dropping of prosecution 
was also a matter of bargain between the parties, and consitituted a part of 
the consideration apart from the pre-existing debt the security cannot be 
enforced in law.* 

Even where there is in fact a civil liability to pay the amount of the 
money bond, the bond is void if one of the objects of executing the bond is a 
desire to secure release from criminal prosecution. The circumstance that 
the bond was executed on the same day on which the criminal proceedings 
were dropped is a piece of evidence which can lead a Court to the conclusion 
that the desire to save himself from the criminal prosecution was at least a 
part of the consideration which prompted the executant to execute the bond. 
But if in spite of this circumstance the Court comes to a conclusion that the 
bond was executed simply to discharge an existing civil liability and had 
nothing to do with the dropping of the criminal prosecution the bond is 
valid.* 

A borrowed money from B by pledging a security which was found to be 
worthless and thus committed the offence of cheating. Subsequently through 
the mediation of C and D the matter was settled and on B agreeing to accept 
a smaller sum than was advanced by him and also to give time for the pay- 
ment of that sum A, C and D executed a pronotc in favour of B for the sum 
agreed. C and D were not under any pre-existing liability b\it were asked 
to join the execution of the pronotc for the purpose of saving A from crimi- 
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nal prosecution. The agreement was heid valid and A, C and D were liable 
on the pfonotc.^ 

Under Section 23 an agreement is void if the entire consideration or a 
portion thereof was the agreement not to prosecute or to drop a prosecution 
which had already been started. This applies equally to the case of a 
guarantee but where no portion of the consideration can be traced to an 
agreement not to prosecute criminally or not to withdraw a pending criminal 
prosecution, the surety cannot escape the liability on the ground of an unlaw- 
ful Consideration. There is a clear cut distinction between the motive promp- 
ting an act and a consideration. If the pre-existing liability of the debtor 
was the sole consideration for the security which he gives, the transaction 
will be protected, even if it were given with the motive of being saved from 
the risk of a criminal prosecution. Though the motive of the execution of a 
document may be the withdrawal of a non-compoundable criminal case, the 
consideration of an enforceable pre-existing liability is quite legal.* 

The plaintiff deposited a sum of money with the defendant for standing 
surety for some of the accused in a certain criminal case punishable under 
Section 323 of the Indian Penal Code. The security was not for good beha- 
viour. The defendant gave him a receipt for the sum so deposited, and 
agreed to refund the sum after the case was over. The agreement being not 
void either being illegal or against public policy was enforceable.* 

. In a case of an agreement to stifle prosecution it is of the essence of the 
defence that the defendant should establish a contract whereby the proposed 
or actual prosecutor agrees as part of the consideration received or to be 
received by him cither not to bring or to discontinue criminal proceedings 
for some alleged offence. The fact that the debt forming the consideration 
was real is irrelevant. It is of course impossible for such a contract to be 
made unless both parties know of the proposal or actual proceedings. Proof 
that there has actually been a crime committed is obviously unnecessary. 
But it is necessary that each party should understand that the one is making 
his promise in exchange for the promise of the other not to prosecute or 
continue prosecuting.* Where no intention was there on the complainant’s 
part to spoil proceedings if police did not agree, the agreement was not one 
to stifle prosecution.* 

Agreements which have stifling prosecutions as their objects seldom make a 
reference to pending proceedings which are sought to be stifled. Like many 
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other coiitract 9 they have to be inferred from the conduct of the parties 
after the survey of the whole evidence.^ 

Section 23 was not applied to a contract for compounding the prosecution 
of criminal proceedings for an offence against the municipal law of a foreign 
country and committed there, the law of that country permitting such a 
transaction.® 

The question whether the consideration for the agreement to refer to arbi- 
tration the dispute between parties to a pending non-compoundabic criminal 
case was to stifle the prosecution or not is a mixed question of law and fact. 
As a fact this would be binding upon the Court in second appeal, but whe- 
ther those conditions did amount to stifling of prosecution in law. and did 
make the contract illegal under Section 23 will be a question of law.® 

Maintenance and champerty. — Maintenance means an offleious inter- 
meddling in a suit which in no wise concerns one, by assisting either party'with 
money or otherwise to prosecute or defend it.* It is in England, both action- 
able and indictable,® and invalidates contracts involving it. By the Roman 
Law it was a species of crimen falsi to enter into any confederacy, or to do 
any act to support another’s law suits, by money, witnesses, or patronage. 

It is either ruralis^ in the country, as where one assists another in his pre- 
tensions to lands, by taking or holding the possession of them for him ; or 
where one stirs up quarrels or suits in the country; or, it is curalis, in a court of 
justice, where one officiously intermeddles in a suit depending in any court, 
which does not belong to him, and with which he has nothing to do. Main- 
taining suits in the spiritual courts was not within the statutes relating to 
maintenance. 

A man may, however, maintain a suit in which he has any interest, actual 
or contingent ; and also a suit of his near kinsman, servant, or poor neigh- 
bour, out of charity and compassion, with impunity. Further, any legitimate 
common interest will justify a person or persons jointly subscribing to pay 
the expenses of a suit even where it is carried on by a third party,® and a 
person will not be guilty of maintenance in indemnifying his customers from 
actions brought against them by a trade rival. ^ An action for maintenance 
does not lie without proof of special damage. The success of the maintained 
action is not a bar to the right of action for maintenance.® 

The offence of maintenance is punished in England by common law and 
also by statute by fine and imprisonment. 
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Champarty or champerty, adopted from French hkamp parti ^ ; Latin 
partition means literally, a division of the land. It is properly a bargain 
between a plaintiff or defendant in a sirit and a third person, campum putHrep 
to divide between them the land or other matter sued for in the event of the 
litigant being successful in the suit, whereupon the champertor is to carry 
on the party’s suit or action at his own expense ; or it b the purchasing 
the right of action or suit of another person. In England it is illegal both 
under common law and by statutes. Champerty is an aggravated form of 
maintenance.^ It is maintenance in which the motive of the maintainor is an 
agreement that if the proceeding in which the maintenance takes place 
succeeds, the subject-matter of the suit shall be divided between the plaintiff 
and the maintainor. 

A Contract may be void for champerty though not strictly within the 
criminal offence so-called.* An agreement by a solicitor with client that 
should receive a specified portion of the money recovered is champertous,® 

Champerty or maintenance is not a crime in India.* The rigid English 
rules of champerty and maintenance do not apply in India.® The validity 
of agreements under the Indian law of contract cannot therefore be challen- 
ged on the technical grounds of maintenance and champerty as they are 
understood under the English law. Even though the English laws of main- 
tenance and champerty are not of force as specific laws in India, agreements of 
such a kind ought to be carefully watched, and when extortionate, uncons- 
cionable, or made for improper objects, ought to be held invalid on grounds 
of public policy.® 

A transaction made for tho purpose oi financing a litigation is not, per se, 
invalid. The Court will, however, refuse to give effect to such a transaction 
if it appears that it is unconscionable or unfair or is otherwise opposed to 
public policy. In deciding as to whether a transaction is champertous, all 
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circumstances surrounding it have to be weighed as a whole and it is 
not the mere disparity in consideration which should be the sole criterion for 
d^ding whether a particular transaction is fair or not.^ It is not the 
market value alone of the property that will be the guiding indicium, The 
commercial value of the claim, as determined by the problematical nature 
of the result of the litigation, will be more relevant for the purpose.* 

Ghampertous agreements in India are not per se void.® A fair agreement 
to supply funds to carry on a suit in consideration of having a share in the 
property, if recovered, has not been considered in India as being opposed to 
public policy. There may be cases in which it may be just and proper to 
assist a suitor, who has a just title to property and no other means except 
the property itself to prosecute his case. Such agreements are however 
watched very carefully and they are not enforced as being opposed to public 
policy if they are (7) extortionate and unconscionable so as to be inequitable 
against the party, or (2) made not with the bona fide object of assisting a 
claim believed to be just and obtaining a reasonable recompense therefor 
but for improper objects as {a) for the purpose of gambling in litigation, or 
[b) of injuring or oppressing others by abetting and encouraging unrighteous 
suits. Where all the circumstances taken together leave no doubt that the 
respondent had entered into the agreement simply for gambling in litigation 
in the hope that he would be able to make a large profit it will be wholly 
opposed to public policy to enforce such a champertous agreement. Thus 
where in pre-emption proceedings the app>ellants had agreed that the respon- 
dents should proceed with the appeal at their own expense and that if they 
were successful, the appellants would pay them half the expenses and they 
would also divide the property half and half on the respondents paying half 
the sale price, the agreement between the parties was held undoubtedly 
champertous in its character.^ 

Champertous transactions are in their essence speculative and the fairness 
or otherwise of a particular bargain is almost always open to some debate. 
In applying the principle® that a fair agreement to supply funds to carry on 
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a suit in consideration of having a share in the property, if recovered, ought 
not to he regarded as being, per jf, opposed to public policy, it is essential to 
have regard not mearly to the value of the property claimed but to the com- 
mercial value of the claim. This has to be estimated by the parties in 
advance of the result ; and where they have weighed the probabilities in a 
manner which has not operated unfairly, it is more reasonable to regard this 
as confirming their shrewd estimate of the chances than to condemn the 
agreement outright as unfair, by reason only of the possibility that a great 
gain to the claimant would have had to be shared with the financier. 
Though it is clearly not conclusive, the proportion to be retained by the 
claimant is an important matter to be considered when judging of the fair- 
ness of a bargain made at a time when the result of the litigation is proble- 
matical. The uncertainties of litigation are proverbial ; and if the financier 
must need risk losing his money he may well be allowed some chance of 
exceptional advantange. 

A fair agreement to supply funds to carry on a suit in consideration of 
having a share in the property, if recovered, ought not to be regarded as 
being, per se^ opposed to public policy.^ 

While suits on promissory notes were pending, the plaintiff executed a 
deed of transfer by which he assigned the entire amounts due in respect of 
the suits for a consideration to be paid within a few days of the passing of 
the decrees in the suits. Decrees were passed in the suits. The transaclioji 
was held to be a completed one and a valid one.* 

Where the agreement was not entered into for any improper object and 
there is no material on the record to hold that it was intended to encourage 
or abet litigation which is unrighteous in its nature and there was no question 
of gambling in litigation, and nothing was shown to indicate or to substan- 
tiate the proposition that the agreement was against the principles of equity 
or in any way unconscionable or extortionate the agreement is enforceable 
and it in no way contravenes the public policy.* G, an advocate, entered 
into an agreement with his client which was embodied in his client’s letter 
addressed to him. The letter read : “1 hereby engage you with regard to 
my claim against the Baroda Theatres Ltd., for a sum of Rs. 9, 400 (balance 
due to me). “Out of the recoveries you may take 50 per cent of the amount 
recovered. 1 will by Wednesday deposit Rs. 200 in your account or give 
personally towards expenses.” It was held by the Supreme Court that a 
contract of this kind was highly objectionable for a lawyer. A contract of 
this kind would be, it was further observed, legally unobjectionable if the 
party was not a lawyer by profession. It is highly reprehensible for a law- 
yer to stipulate for, or receive, a remuneration proportioned to the results of 
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litigation or a claim whether in the form of a share in the subject-matter, a 
percentage, or otherwise. He will, by so acting, offend the rules of his pro- 
fession and so render himself liable to the disciplinary jurisdiction of the 
Court.^ There was an agreement between S and his client at the time when 
he was engaged as an Agent by the latter that he would be paid, as his 
remuneration, a consolidated sum of Rs. 300, to which all out-pocket 
expenses would be added ; but that in the event of the case being decided in 
favour of his client, he would have the benefit of the taxed costs. The 
question that arose for consideration was whether in taxing costs between 
party and party the appellants should be directed to pay to the respondent 
only what the latter agreed to pay to his Agent, or the respondent would 
have the full benefit of the taxed costs that would be normally allowed in 
such cases. The taxing officer of the Supereme Court held that the respon- 
dent could have from the appellants not the ordinary taxed costs, but a sum 
of Rs. 300 only plus the out-pocket expenses incurred by his Agent. 

On a review of the said decision of the Taxing Officer, Mukherjea, J., held 
that the agreement in question was not tinged with maintenance or cham- 
perty and could therefore be given effect to. It was neither oppressive nor 
unreasonable. Order 40, Rule 46, of the Rules of the Court would be applied 
lor the relief of the client in case the agreement between him and his Agent 
regarding the remuneration of the latter was oppressive or unreasonable.* 

Borrowing money for the purposes of litigation on a promise by the vendee 
to run a law suit is not unlawful.* A conveyance of property tending to fos- 
ter gambling in litigation is void, as being unconscionable, speculative, and 
opposed to public policy.^ An agreement between parties that one should 
assist the other in carrying out litigation with the object of delaying execu- 
tion of a decree is opposed to public policy and cannot be enforced by the 
Courts,* A father as a manager of the joint Hindu family is not entitled to 
employ the joint family fund for a speculative litigation, and the joint family 
property is not liable for such act of the manager.® A transaction in which 
an improper interest had been acquired in the unrighteous litigation of 
other people is champertous. The fact that a suit may be speculative does 
not render it champertous.’ An agreement for the purchase of a property 
pendente lite entitling the purchaser to cancel the agreement in case the suit 
was decided against the seller leaving him no interest in the property is not 

1. In the Matter of Mr. “G”, A.I.R. 1934 S.C. 537 ; In re Bhandara, 3 Bom. L.R. 102 ; 
Oanga Ram v. Devi Das (F.B.), 61 Punj. Record 1907, 280. 

2. Firm of N. Peddanna v. Srinivasajtya Setti SonSf A.I.R. 1954 S.C. 26 ; Bavak Meah Saib v. 

hhajee Mea Saib, (1868-9) 4 M.H.C. 218, 224 (reprinted 1897) ; Smith v. Guneshee Lai, (1871) 

3 N.W.P. 83 (reprinted 1908) ; Rao Saheb V. N. Mandlik v. Kamaljabai, (1873) 10 Bom. H.G. 

26, 33. 

3. Durga v. Jamna, A.I.R. 1924 Oudh 234. 

4. Dehi Dqycd v. Bhan Pertap, (1904) 31. Gal. 433. 

5. Nand Kishore v. KunJ Behari, A.I.R. 1933 All. 303. 

6. Mand Kishore v. Kunj Behari, A,I.R. 1933 AU. 303. 

7. Siva Ramajya v, EUamma, (1899) 22 Mad. 310. 



494 THE INDIAN CONTIIACT ACT, 1872 [8^ 2$ 

champertous.^ In a suit to recover money given to finance litigation the 
burden of proving that the litigation was just and that the agreement to 
finance it was just and equitable is on the plaintiff.^ 

Where the litigant party to the champertous agreement retained a solicitor 
to conduct the litigation, and the solicitor was ignorant of the champertous 
agreement, then the contract of retainer between the litigant party and the 
solicitor was unexceptionable. But if the solicitor was aware of the terms-of 
the champertous agreement, then, in principle, the contract of retainer 
between the litigant and the solicitor being an agreement to the doing of a 
series of illegal acts was void and unenforceable.® 

Marriage brokage contracts. — Brokage means the wages or hire of a 
broker,* It is also termed ‘brokerage’.® A marriage brokage contract is a 
contract whereby a person undertakes, for reward, to promote marriage, and 
is not confined to a contract for bringing about a marriage with a particular 
individual but comprises all contracts for promoting marriages for reward.® 
Such a contract is now void in England at law as well as in equity. Marriage 
brokage means a consideration paid for contriving a marriage. Such con- 
sideration is considered illegal also in India as being contrary to public 
policy.’ 

Marriage brokerage contract where a third person intervenes and wants to 
make money out of the marital relationship is against public policy and not 
enforceable by a Court of law, Similarly, contracts for receiving pecuniary 
gains either by the father of the groom or of the bride in consideration of 
giving his son or daughter in marriage have been condemned as opposed to 
public policy and repugnant to morals.® Even where the groom himself is a 
contracting party it will make no distinction in the principle involved. 
Where, however, the gifts or presents by the parents of the groom or of the 
bride arc made voluntarily on the occasion of the marriage it cannot be 
attacked as anything immoral or opposed to public policy. But when the 
pecuniary gain is made the consideration of the marriage, it will be con- 
demned as reprehensible to all sense of decent morals.® 

A contract for money payment for the negotiation of a marriage by a 
third party is opposed to public policy.^® A marriage brokage agreement 
being unlawful and void ab initio^ brokerage paid thereunder is recoverable 
if the agreement or substantial part of it is not performed. Such an agree- 
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ment docs not fall within Section 65 of the Contract Act.^ A contract for 
bride-price is illegal. A custom sanctioning such contract is opposed to 
public policy.® An agreement to assist a Hindu for reward in procuring a 
wife is void as being contrary to public policy.® The parents of a girl caused 
her to enter into an utterly unsuitable marriage, the husband agreeing to 
pay a certain sum monthly for the maintenance of the parents. The agree- 
ment was opposed to public policy.* A custom by which a person marrying 
a girl is bound to pay to her relatives a sum of money as bride price i$ 
immoral, in restraint of marriage and opposed to the principle of Section 26 
and cannot therefore be enforced.® A contract to make a payment to a 
father in consideration of his giving his daughter in marriage is immoral and 
opposed to public policy. Although a marriage when performed in the 
asura form is valid, an agreement to pay money to the father in consideration 
of such marriage is not valid; and the money cannot be recovered by suit. 
If however the money had been paid and the marriage solemnised, the 
money cannot be recovered back.® The earlier view as taken in Visvanathan 
V. Saminathan, (1890) 13 Mad. 83, to the eflfect that the consideration of a 
promise of payment of a pum of money as embodied in a bond for asura 
marriage is not unlawful has been overruled in the Full Bench decision of 
Venkata Kristnayya v. Lakshmi Narayana^ (1909) 32 Mad. 185. An arrangement 
between A and B that -fi’s daughter shall marry son and that if she fails 
to do so, B shall pay a sum of money to A is opposed to public policy.’ 

A suit for specific performance of a contract to give in marriage will not 
lie : the remedy is an action for damages for breach of the contract.® 

Contract of marriage isnotj&^r^^ immoral and illegal.® The burden of 
showing that a marriage contract is immoral and illegal is on the party which 
alleges it.^® Where neither party alleges that a marriage contract is immoral 
or illegal, and the plaintiff refuses to perform the marriage and carry out 
the agreement and is unwilling to disclose the reasons which have led him to 
break the contract, he will be entitled to the refund of the money paid by 
him to the defendant. The Court is entitled from the unwillingness of the 
plaintiff for reasons for delicacy to disclose the reasons, to assume that the 
plaintiff must have special good reasons which forced him to break the con- 
tract. The plaintiff will not however be entitled to the refund of that part 
of the money which had already been expended by the defendant towards 
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the purpose for which it was given. Even where a marriage contract was 
immoral and illegal, per se^ and therefore void ab initio, the defendant tould 
not retain the amount which he had received from the plaintiff because the 
plaintiff in suing to recover possession of his money was not carrying out the 
illegal transaction but was seeking to put himself and the defendant as fat 
as possible in the same position as they were before that transaction was 
determined upon, and it was the defendant who was relying upon the illegal 
contract and w'as seeking to make title to the money through and by means 
of it. Though the money could not have been recovered had the contract 
been carried out, it could be recovered since the immoral purpose was not 
carried out.^ 

A contract for payment of bride or bridegroom price cannot be enforced. 
Where money was advanced but marriage could not or did not take place, it is 
refundable.* Ornaments given in consideration of marriage were recover- 
able when the marriage did not take place because of the defendant’s refusal.* 

The plaintiff had entered into an agreement with respondents 1 and 2 by 
which the latter had agreed that the former’s daughter, who was a minor, 
would be married to respondent 3 who was then the minor son of respondent 
1. The agreement was that the plaintiff would pay a sum of Rs. 1,000 
and would also give silver and brass utensils to the value of Rs. 152. The 
tilak ceremony was performed, and the money paid. On an inquiry the 
plaintiff found that the bridegroom was an epileptic subject. The plaintiff 
then broke off the marriage and demanded back Rs. 1,152 which he paid to 
respondents 1 and 2. It was held that the money was paid for the marriage 
and no marriage had been performed. The performance of the tilak 
ceremony was no part of the performance of a marriage. The claim of the 
plaintiff could not therefore be resisted on the principle of part performance. 
Even if the contract was illegal, per se, and therefore void ab initio^ the 
plaintiff was entitled to get back the money when the marriage was not 
performed.* But when ttie tilak was forbidden under the Bihar Dowry 


1. Dharnidharw, Kanhji, A.l.K, 1949 Patna 250; Bakshiv, jVat/w, 1 G.L.J. 2^\\ Venkata 

Kristnayya v. Lakshmi Narayana (F.B.), 32 Mad. 185: 3 I.C. 554; Ram Sumran v. Govinda Z)a.<, 5 
Pat. 646: A.I.R. 1926 Pat. 582; Sonphula v. Gansuri, 169 I.C. 901; A.I.R. 1937 Pat. 330; Cohen 
V. Sellar, [1926] 1 K.B. 536 : 95 L.J.K.B. 629: Petherapermal v. Mmxandy, 35 Cal. 551 (P.C.); 35 
I.A. 98; Srinivasa V. Seshaiyer, 41 Mad. 197: A.I.R. 1918 Mad. 444 ; Nambudriv. 

Patticharavoor, A.I.R. 1945 Mad. 165; 221 I.C. 584; Gulabchand v. Fulbai, 33 Bom, 411: 3 I.C. 
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185: 3 I.C. 554; 18 M.L.J. 403; Devarayan v. Mutturaman, (1913) 37 Mad. 393; 24 M.L.J. 310; 
18 I.C. 515: (1913) M.W.N. 200; Sriniyasav. &jAa, 41 Mad. 197: 34 M.L.J. 282: 41 I.C. 
783: 6 M.L.W. 42; Gulabchand v. Fulbai.SZ Bom. 411: 3 I.C, 748: 1 1 Bom. L.R. 649: 

Singh V. Kaka Singh, A.I.R. 1933 Lah. 849; Ram Chandv. Audaito, (1884) 10 Cal. 1054, 1056; 
JuggeshuT V. Punch Cowree, 14 W.R. 154. 

3. Ratnbhal V. Timmayya, (1892) 16 Bom. 673. . 
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Restraint Act^ 1950, tilak was irrecoverable even when the marriage had 
not taken place.^ 

In Narayanan Nambudiri v. Patticharavoor, A.I.R. 1945 Mad. 165, it has 
been observed that a promise to pay a particular sum of money or to settle 
some property on a bride or bridegroom in consideration of her or h}s 
marrying the son or daughter of a promisor is not invalid and is not opposed 
to public policy. 

In view of this conflict the Fifth Indian Law Commission suggested* that 
an agreement to procure the marriage of any person for reward as well as 
an agreement to pay money or deliver anything whose value can be express- 
ed in terms of money to a parent or other guardian-in-marriage of any 
person in consideration of his consenting to the marriage of that person 
should be made illegal. 

The Dowry Prohibition Act, 1961, has since been passed with effect from 
1 June, 1961. Under this Act, giving, taking, or demanding dowry has been 
prohibited. For the purposes of the Act, dowry means any property or 
valuable security given or agreed to be given cither directly or indirectly (a) 
by one party to a marriage to the other party to the marriage; or (b) by the 
parents of either party to a marriage or by any other person, to cither party 
to the marriage or to any other person; at or before or after the marriage 
af consideration for the marriage of the said parties, but does not include dower 
or mahr in the case of persons to whom the Muslim Personal Law (Shariat) 
applies. Any presents made at the time of a marriage to either party to the 
marri.ige in the form of cash, ornaments, clothes, or other articles shall not 
be deemed to be dowry within the meaning of Section 2 of the Act, unless 
they are made aj considu ration iox x\\c marriage of the said parties. Under 
Section 5 of the Act, any agreement for giving or taking dowry is void. 
Under Section 8, any offence under the Act is non-compoundablc. The 
Andhra Pradesh Dowry Prohibition Act, 1958, and the Bihar Dowry 
Restraint Act, 1950, have been repealed and replaced by the Dowry Prohibi- 
tion Act, 1961, which extends to the whole of India except the State of 
Jammu and Kashmir. 

As to marriage-brocage contracts, see also below. 

Frauds on the public. — Agreements that are considered as frauds on the 
public* will be void. Marriage-brocage contracts, as seen above, are also 
considered as frauds on the public.* Though, under the English common 
law rule, under an illegal contract, money can only be recovered if there has 
been a total failure of consideration,* equity in England has allowed money 
paid under a marriage-brocage contract to be recovered, even when there has 
been part performance of the contract by introductions, and even after the 


1. Rnmekbal v. Harihafy A.I.R. 1962 Patna 343. 

2. Thirteenth Report (Contract Act, 1872), 24 and 77. 

3. Perry v. Truefitt (1842), 6 Beav, 66; Newman v, Pinto (1887), 57 T.R. 31 C.A. 

4. Earl of Chesterfield v. Janssen (1751), 2 Vet. Sen. 125. 

5. Taylor v. Bozvers (1876), I Ci.B.D. 291; AUxander v. Rays&ny [1936] 1 KB. 169. 
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marriage has actually taken place.' In Bigos v. BousUd^ [1951] 1 All E.R, 92, 
the illegal transaction was not carried out because of the frustration of the 
contract by the plaintiff and not because of any repentance on the part of the 
defendant and the agreement relating to the deposit of the share certiiica^ 
was one which sprang from the main illegal agreement and was tainted with 
the same illegality as that which attached to that agreement, and the parties 
were in pari delicto at the time of making the agreement; held, the defendant 
was not entitled to seek the aid of the Court to recover the certificate. In 
case of marriage-brocage contracts, too, the same principle may be applied 
when the plaintiff seeks to recover the money even when there had been no 
part performance or when the marriage had not taken place. There can be 
no recovery where the reason for the non-fulfilment of the illegal purpose 
was not repentance by the plaintiff, but frustration by the defendant.* An 
author agreed to edit a book for a publisher who proposed to publish the 
book with name of another person on the title-page. The last mentioned 
person was to be represented as assisted by the real author. It was held 
that the author was entitled to resist specific performance, not only because 
the publisher's proposal violated his rights, but also because it involved a 
fraud on the public.® The jurisdiction to decree specific performance is 
discretionary, and the Court is not bound to grant such relief merely because 
it is lawful to do so; but the discretion of the Court is not arbitrary but sound 
and reasonable, guided by judicial principles and capable of correction by a 
Court of appeal.' An agreement to avoid competition may be, in certain 
circumstances, a fraud on the public and therefore void.® 

The expression ‘^by any lawful agreement or compromise’* in Order 
XXIII, rule 3, of the Code of Civil Procedure contemplates agreements 
which are not unlawful within the meaning of the Contract Act.* An 
agreement whereby a widow of a deceased coparcener agrees not to adopt a 
son without the consent of the sole surviving co-parcener in consideration of 
the payment of an annual sum by wav of maintenance is void as being 
opposed to public policy.'^ An agreement on the part of the husband that 
he would not raise the question of his wife’s unchastity as a ground for 
invalidating the decree that might be passed on the basis of a given award 
was obnoxious to public policy.® 

Miscellaneous cases of public policy. — A contingent gift or interest has 
a real existence, capable, as much as a vested interest or estate, of being 

1. Cole V. Gibson (1750), 1 Vcs. Sen 503; Smith v. Bruning (1700), 2 Vern 392 ; Hermann v. 
CharUsworth, (1905] 2 K.B. 123. 

2. See Hanbury, Modem Equity j 8th cd,, 1962, 664. 

3. Post V. Marsh (1880), 16 Ch. D. 395. 

4. The Specific Relief Act, 1963, Section 20. 

5. Jai Ram v. Kahna Ram^ A.I.R. 1963 Him. 3 does not appear to be a good decision* 
See also below for illustrative cases. 

6. Putto Lai V. Sumersinghji^ A.I.R. 1963 Raj. 63. 

7. Punjahrao v. Sheshrao, A.I.R. 1962 Bom. 175. 

8. Audumbar v. Sonubai, A.I.R. 1962 Bom. 35. 
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operate upon by a condition subsequent, and being made to cease and 
become void. The Earl of Bridgewater by his will devised very large real 
estates to trustees to make a settlement according to the limitations mentioned 
in the will. One of these limitations was ‘‘to Lord Alford for and during the 
term of ninety-nine years, if he shall so long live remainder to trustees 
during his life to preserve contingent remainders ; “remainder to the use of 
the heirs male of his body, with remainder, in default of such issue, to the 
use of C. H, C, for the term of ninety-nine years, if he shall so long live;” 
remainder to trustees to preserve contingent remainders ; “remainder to the 
use of the heirs male of the body of C. //. C., subject, nevertheless, as to the 
several uses and estates so to be limited to Lord Alford and C. H. C., and to 
the trustees during their respective lives, and to the heirs male of their res- 
pective bodies, to the several provisoes for the determination thereof herein- 
after contained.” The testator then declared “that in the settlement to be 
made pursuant to this my will, my said estates are not to be limited 
successively to the use of the first and other sons of Lord Alford or of C. H, C., 
in tail male, but to the heirs male of their respective bodies, in the words of 
this my will, it being my intention that the vesting of my estates in the heirs 
male of their respective bodies shall be suspended during the lives of the 
said Lord Alford and C. H, C. respectively”. The testator then provided, 
“that if Lord shall die without having acquired the title of Duke or 

Marquis of Bridgewater to him and the heirs male of his body, then, and in 
such rase, the use and estate hereinbefore directed to be limited to the heirs 
male of his body shall cease and be absolutely void.” There was a similar 
proviso as to Lord Alford acquiring such title within five years after he should 
succeed to be Earl Bwwnlow, and unless he did so, the testator directed that 
the estate limited, *&c. (as before) “shall thenceforth cease and be 

absolutely void ; and my real estates hereinbefore devised shall thereupon go 
over and be enjoyed according to the subsequent uses and limitations 
declared and directed by this my will, as if he said Lord Alford were actually 
dead without issue male.” Lord Alford entered into possession of the 
estates, but died without acquiring either of the titles, leaving an heir 
male. 

It was held by their lordships that the estate thus created in favour of 
Lord Alford^s heirs male was not affected by the proviso, which was a con- 
dition subsequent, and which was void, as being against public policy^ and 
therefore that the eldest son of Lord Alford was entitled to the estates as heir 
male und<5r the limitation.^ 

A condition in a will providing that an interest, which would otherwise 
have vested in a beneficiary on attaining twenty-one or marrying, should be 
forfeited if the beneficiary should at any time before attaining a vested 
interest be or become a Roman Catholic or not be openly or avowedly 
Protestant, was held void on the ground that it operated to interfere with a 


1. Egmon V. Earl Brownlow, (1852-54) 4 H.L.C. 1. 
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parent in the exercise of his parental duty as regards the religious instruction 
of his children.^ 

In Scottish Union and National Insurance Co. v. Roushan jfahdn 
BegaWiy^ it was observed that in India suicide is not against public policy as 
exhibited by the normal conception of society or as conceived by its laws, 
and that accordingly an insurance policy covering the risk of death by 
suicide is not opposed to public policy.® It is needless to say that suicide has 
been condemned and prohibited by Hindu shasiras^ as well as Islamic and 
Christian texts. It is also an act forbidden by the Indian Penal Code. In the 
circumstances it may be submitted that an insurance policy covering the risk 
of death by suicide should be viewed as being opposed to public policy. For 
the English equitable rule see Beresford v. Royal Insurance Co., [1938] A. C. 586, 

Where the plaintiff had been compelled to make a deposit under threat 
of a criminal prosecution by the Magistrate, the inference was irresistible 
that the plaintiff had been forced to make the payment, and the payment so 
made was made under coercion so as to attract Section 72. The Magistrate 
was in a position to dictate, and the plaintiff had no option but to submit to 
the will of the Magistrate. In view of this unequal position where one had 
the power to dictate, and the other had no alternative but to submit, the 
parties could not he said to be in pari delicto. Even though the money was 
paid in order to stifle prosecution, it could be recovered by the plaintiff 
because he paid the money under pressure which had been exercised upon 
him by the Magistrate.® 

An arbitration agreement regarding an unlawful jute contract would 
attract the ban imposed by Section 23 of the Contract Act.® An agreement 
was void because of an illegal consideration. The said agreement provided 
for reference. The agreement to refer was the very foundation of an order 
of reference. The order of reference was thus the creation of the agreement 
and had no greater validity than the agreement on which it was based. 
Consequently, where the agreement to refer was illegal and invalid the 
order of reference based upon that agreement was also invalid. Any subse- 
quent applications and orders for reference to arbitration could not validate 
the originally invalid agreement and order of reference. They did not 
amount to a fresh submission or a fresh order of reference. Thus when there 
was no valid reference, the award, where any, was also a nullity.*^ The 

1 . In re Borwick, [ 1 933] Ch. b57. 

2. A.I.R. 1945 Oudh 152. 

3. See Advoiate-Gener at of Bengal v. Ranee Surnomoye Do'^see, 9 M. I. A. 387 : 1 Snth<‘r. 
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reference being tainted with illegality at the root, subsequent consent did not 
cure the defect.^ 

Two newspapers which ran **cross-word competitions’* found that the 
prizes were got by a swindle. An employee of one newspaper explained the 
swindle on an undertaking by the newspaper not to use the information 
against him or divulge it to a third party. It was held that the undertaking 
was contrary to public policy. *‘It may well be permissible for a person 
against whom frauds have been and are intended to be committed to give a 
promise of secrecy in order to obtain information relating to them which 
will enable him, by taking steps himself, to prevent the commission of future 

frauds .such a promise cannot however be held to be valid where 

it extends to frauds committed and contemplated against others to whom the 
communication of the information obtained would be of use in preventing 
the commission of such frauds.”* 

Where a claimant under Order 21, Rule 58, of the Civil Procedure Code 
withdraws his objections based on a hatchitha and agrees not to institute a 
suit under Order 21, Rule 63, of Civil Procedure Code in consideration of 
the decree holdcr^s undertaking not to press his petition to the Court for 
enquiry into the genuineness of the hatchitha alleged by him to be a forged 
document, the agreement is void under Section 23 of the Contract Act.® A 
bona fide purchase of a .share in a claim to be enforced by a suit is not void 
under Section 23 of the Indian Contract Act, and a suit may, after such 
purchase, be properly brought by the vendee and vendors as co-plaintilTs.* 

Money was paid to adoptive widow by way of inducement to her to adopt 
a particular boy. It could not form the consideration of a valid agreement.® 
An agreement to give a son in adoption in consideration of an annual 
allowance to his natural parents was void.* A clause in a bona fide compromise 
that the plaintiff should retain only one half of the property in case he 
failed to adopt the son of one of the defendants and give back the other half 
was not penal or opposed to public policy.’ 

1 he creation of heritable estates in order to take effect as successive life 
estates and incoasistently with the general law is opposed to the public 
policy of the law.® A contract with regard to land which was calculated to 
defeat the rule against perpetuities which is one of public policy was void.® 
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A custom may be bad in law.^ Pucca adai usage is not opposed to public 
policy.* A custom recognising a right of heirship in an illegitimate son by 
an adulterious intercourse would be bad, being opposed to public policy.® An 
ante-nuptial agreement binding one party to grant divorce or separation is 
opposed to public policy.® The contract by the wife to suspend the operation 
of her maintenance decree for a period of one year in order to give her 
husband an opportunity of proving that he was willing to maintain her 
properly without cruelty or neglect far from being opposed to public policy 
is in the interests of family life.® A stipulation by a Mahomedan husband 
to make an allowance to his wife in case of separation does not offend against 
the rule of public policy.® An ante-nuptial agreement on the part of the 
Hindu husband that he will never be at liberty to remove his wife from her 
parental abode, was held as defeating the rule of Hindu law and therefore 
was invalid on that ground as well as on the ground that it was opposed to 
public policy.’ An agreement by Hindus that upon the happening of a 
certain event a marriage was to become null and void was opposed to public 
policy.® An agreement between husband and wife providing for an immediate 
re-union coupled with a provision for subsequent separation is bad.® A pro- 
vision tending to invade the sanctity of the marriage bond is void as being 
opposed to public policy.^® 

Under the Mahomedan law, a husband may give his wife the power to 
divorce herself from him according to the form prescribed by that law for 
divorce by the husband. A Muhammadan husband executed a kabinnamah 
in favour of his wife authorising her to divorce herself from the husband in 
the event of his marrying a second wife. He, however, married a second 
wife. The contract was not void as being opposed to public policy.^* An 
ante-nuptial agreement entered into between the prospective wife on the one 
side and the prospective husband and his father on the other (the parties 
being Muhammadans) with the object of securing the wife against ill- 
treatment and of ensuring her a suitable amount of maintenance in case such 
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treatment was meted out to her« was not void as being against public policy*^ 

In some cases on the other hand it has been held that an agreement for 
future separation arrived at between husband and wife (who were 
Mahomedansj was void as being against public policy under Section 23 of 
the Indian Contract Act.* It may however be submitted that in view of the 
polygamous system obtaining among the Mahomedans, the power of sepa- 
ration given in favour of the wife in the given cases will tend to serve the 
purpose of the public policy of the law rather than to harm it. 

Where under the terms of a bond for Rs. 100 executed by defendant in 
favour of plaintiff, the defendant was to do pannai work in lieu of interest 
and on failure to do pannai work, the plaintiff was at liberty to realise the 
principal amount and the losses arising therefrom by proceeding against the 
defendant personally and his property, it was held that the bond was not a 
slavery bond or illegal or opposed to public policy.® A contract to do 
gratuitous service for a certain number of days in a year in lieu of rent for 
the land occupied is not illegal as being against public policy.® Where in a 
bond the executant bound himself down to daily attendance and manual 
labour until a certain sum was repaid in a certain month, and it penalised 
default with overwhelming interest, the bond was not enforceable at law 
being opposed to public policy.® A naukrinama to serve on a petty sum of 
Rs. 2 per month for 112^ months was regarded as contrary to public policy. 
Such a contract was not enforceable. Nor did an action lie against a 
person who might be responsible for dissuading another from performing 
such a contract which was regarded as contrary to public policy,® An agree- 
ment by which a man binds himself to associate for the whole of his life 
only with a certain body of his fellowmen and to abstain completely from 
associating with another body is one which ought not to be enforced and 
for breach of which no penalty can be claimed.’ It has been held in 
Dayabhai &Co.v, Commissioner of Income-Tax, h A. K, 1966 M.P. 13, that a 
partnership in motor transport can be carried on the strength of a permit 
issued in favour of a partner. 

A contract which grants a person a monopoly of lorry traffic on a road to 
the exclusion of all other members of the public is opposed to public policy 
and cannot be enforced.® A contract purporting to be licence granted to the 


1. Md, Muin^ud’Din v. Jamal Fatma, (1921) 43 All. 650; Bai Fatma v. Alimahomed 
Aiyeb, (1912) 37 Horn. 280 distinguished. 

2. Bai Fatma V, Alimdhomed, (\^\Z) 37 Bom. 280; Meherally v. Sakerkhanoobai, (1905) 
7 Bom. L.R. 602. 

3. Karuppanna v. Pambayan, A.I.R. 1927 Mad. 531. 

4. Radhu Hari v. Narendra, A.I.R. 1929 Cal. 224. 

5. Ram Sarup v. Bansi Mandar, (1915) 42 Cal. 742. 

6. SUaram v. Baldto, A.I.R* 1958 M.P. 367. 

7. Lai Khan v. Kimman Khan, A.I.R. 1924 Oudh 404. 

8. District Board, Jhdum v. Hm Chand, A.I.R. 1934 Lahore 474 ; Somu PiUai v. Municipal 
Cound/, Afflnfljrawcim, (1905) 28 Mad. 520 followed; Mamata Radio Co, v. State of Rajasthan, 
A.I.R. 1964 Raj. 205. 



504 THE INDIAN CONTRACT ACT, 1872 [S. 2S 

defendant, giving him exclusive right to collect hides of animals in a parti- 
cular area in the plaintiflF’s zamindari, amounts to granting a monopoly to 
the defendant and is unenforceable by reason of Section 23 of the Contract 
Act.^ Where a litigant has agreed to give property to certain person in 
consideration of latter’s agreeing to give false evidence on behalf of the 
fonner the agreement is void as the consideration for it is opposed to public 
policy and is therefore illegal.* A promissory note executed in consideration 
of giving evidence is unenforceable whether the statement which a person 
may have promised to give be either true or false.* An agreement by which 
a litigant binds himself to pay his vakil’s clerk a certain amount for giving 
special attention to his legal business which his Vakil was bound to see to in 
consideration of his fee is opposed to public policy and is void and unenforce- 
able.^ A mortgage taken by a legal practitioner in the course of his money- 
lending business may sometimes offend the rule of discipline or conduct for 
legal practitioners but is not void as being prohibited by law or opposed to 
public policy within the meaning of Section 23 of the Contract Act.® 

The plaintiff by a contract undertook to perform some kind of puja in 
order to cause the defendant to be successful in a suit which he had before 
the Courts. In the event of his success the plaintiff was to get one tenth of 
the decree money. The agreement was held to be contrary to public policy.® 
On the other hand there is the view that there is nothing wrong in a party 
to a suit asking somebody else to offer prayers to God in his name for the 
success of his suit.’ Ii will be submitted that though much can be said in 
defence of either of the views, anyj&Mja, prayer, or doa in the circumstances 
may be viewed as an attempt at influencing the mind of the judge and thus 
tampering with the course of administration of justice, and as such should be 
discountenanced in a court of law. A karndvan could not part, by agreement, 
so as to be unable to resume them, with the privileges and duties which 
attached to his position as such.® 

If an agreement confers or amounts to a recognition of a party’s exclusive 
right to perform religious services for the whole village, it is in restriction of 
a trade, profession, or calling and can be enforced only if the restriction is 
reasonable. If the agreement is to be construed as perpetually restricting the 
other party from exercising his calling in the whole village it is void under 
Section 27 of Contract Act. An agreement restricting the privilege to a 
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certain caste or class of persons may be legally enforceable ; but if it extends 
the privilege to the whole village for ever it is one which would offend against 
public policy.^ 

A kaikagada under which certain amount is paid as a consideration with the 
object that a shanbhogue should not revert to his post and the person making 
the payment should continue in his place as a shanbhogue is void under Sec- 
tion 23, as its object is oposed to public policy.* 

In Girijanund v. Sailajanund, (1896) 23 Gal. 645, it was held that a priest 
could enter into a compromise by relinquishing his claim in favour of another 
priest in consideration of an annual payment out of the offerings to their 
common deity, such compromise not being held as opposed to public 
policy. An archaka cannot sell the office and emoluments of paricharaka 
inasmuch as they are extra commercium^ The sale of religious office to a 
person not in the line of heirs, though otherwise qualified for the perfor- 
mance of the duties of the office is illegal. Objection can be taken in second 
appeal.'* It has been held in re Mirams, [1891] 1 Q.B. 594, that an 
assignment of the salary of the chaplain to a workhouse and workhouse 
infirmary is not void as being against public policy. Lands held on swasti^ 
vachakam service tenure are not subject to attachment in execution of a decree 
as the sale of such lands is opposed to public policy and the nature of the 
interest affected.® Hereditary offices, whether religious or secular, though 
treated by the Hindu text-writers as indivisible are considered by modern 
custom as alienable in certain circumstances.® Where the parties intended 
that a sum of Rs. 75 should be paid to the plaintiff per month in lieu of the 
fact that the plaintiff withdrew his candidature for the office o[ sajjadanashin 
and muiwali or the khankah the contract was held an illegal contract within 
the meaning of Section 23 and therefore unenforceable. There is no 
difference so far as the application of the principle is concerned between a 
public office and the office of a trustee of the above nature.’ The office of 
mutwali is a personal trust and cannot be transferred.® 

An undertaking to pay money to a public servant, to induce him to retire 
and thus make way for the appointment of the promisor, is virtually a tra- 
fficking with reference to an office and is void under Section 23 of the Con- 
tract Act.® An agreement to remuuerate a person in order to secure an 
employment is void on the ground of public policy under Section 23, and 
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defendant, giving him exclusive right to collect hides of animals in a paiftl- 
cular area in the plaintiff’s zamindarh amounts to granting a monopoly to 
the defendant and is unenforceable by reason of Section 23 of the Contract 
Act.^ Where a litigant has agreed to give property to certain person in 
consideration of latter’s agreeing to give false evidence on behalf of the 
former the agreement is void as the consideration for it is opposed to public 
policy and is therefore illegal.* A promissory note executed in consideration 
of giving evidence is unenforceable whether the statement which a person 
may have promised to give be either true or false.® An agreement by which 
a litigant binds himself to pay his vakil’s clerk a certain amount for giving 
special attention to his legal business which his Vakil was bound to see to in 
consideration of his fee is opposed to public policy and is void and unenforce- 
able*^ A mortgage taken by a legal practitioner in the course of his money- 
lending business may sometimes offend the rule of discipline or conduct for 
legal practitioners but is not void as being prohibited by law or opposed to 
public policy within the meaning of Section 23 of the Contract Act.® 

The plaintiff by a contract undertook to perform some kind of puja in 
order to cause the defendant to be successful in a suit which he had before 
the Courts. In the event of his success the plaintiff was to get one tenth of 
the decree money. The agreement was held to be contrary to public policy.® 
On the other hand there is the view that there is nothing wrong in a party 
to a suit asking somebody else to offer prayers to God in his name for the 
success of his suit.’ It will be submitted that though much can be said in 
defence of either of the views, any puja, prayer, or doa in the circumstances 
may be viewed as an attempt at influencing the mind of the judge and thus 
tampering with the course of administration of justice, and as such should be 
discountenanced in a court of law. A karnavan could not part, by agreement, 
so as to be unable to resume them, with the privileges and duties which 
attached to his position as such.® 

If an agreement confers or amounts to a recognition of a party’s exclusive 
right to perform religious services for the whole village, it is in restriction of 
a trade, profession, or calling and can be enforced only if the restriction is 
reasonable. If the agreement is to be construed as perpetually restricting the 
other party from exercising his calling in the whole village it is void under 
Section 27 of Contract Act. An agreement restricting the privilege to a 

1. Kameshwar Singh v. Tasin Khan, A.I.R. 1938 Patna 473. 

2. Ko Pa Tu V. AzimulUy A.I.R. 1940 Rang. 73. 

3. Shahahuddin v. Tota Venkatachalam, A.I.R. 1938 Mad. 911, 

4. Suryanarayana v. Subhayya, (1918) 41 Mad. 471. 

5. Sarah Behati v. Kanhiya Lai, A.I.R. 1953 All. 276 ; Ram v. Raghubansa, 72 I.C. 877 : 
AJ.R. 1923 Oudh 3. 

6. Bhagwan Dat Shastri v. Raja Ram, 49 All. 705 : A.I.R. 1927 All. 406, 

7. Balsundara v. Mahmed Oosman, A.I.R. 1929 Mad. 812 ; Bhagwan Dat v. Raja Ram, 49 
All. 705 : A.I.R. 1927 Ail. 406 distinguished and doubted ; Jfanson v. DH^onttin Consolidated 
Minos, Ltd., [1902] A.G. 484 relied on. 

8. Chorukomea v. Ismala, 6 Mad. H.C. 145. 



S. 23| iyusc£Lt<^Baus cassb of ptrBtrc poucy 505 

certain caste or class of persons may be legally enforceable ; but if it extends 
the privilege to the whole village for ever it is one which would offend against 
public policy.^ 

A kaikagada under which certain amount is paid as a consideration with the 
object that a skanbkogue should not revert to his post and the person making 
the payment should continue in his place as a skanbkogue is void under Sec- 
tion 23, as its object is oposed to public policy.* 

In Girijanund v. Sailajanund, (1896) 23 Cal. 645, it was held that a priest 
could enter into a compromise by relinquishing his claim in favour of another 
priest in consideration of an annual payment out of the offerings to their 
common deity, such compromise not being held as opposed to public 
policy. An archaka cannot sell the office and emoluments of parickaraka 
inasmuch as they are extra commercium.^ The sale of religious office to a 
person not in the line of heirs, though otherwise qualified for the perfor- 
mance of the duties of the office is illegal. Objection can be taken in second 
appeal.^ It has been held in In re Mirams^ [1891] 1 Q.B. 594, that an 
assignment of the salary of the chaplain to a workhouse and workhouse 
infirmary is not void as being against public policy. Lands held on swasti^ 
vachakam service tenure are not subject to attachment in execution of a decree 
as the sale of such lands is opposed to public policy and the nature of the 
interest affected.® Hereditary offices, whether religious or secular, though 
treated by the Hindu text-writers as indivisible are considered by modern 
custom as alienable in certain circumstances.® Where the parties intended 
that a sum of Rs, 75 should be paid to the plaintiff per month in lieu of the 
fact that the plaintiff withdrew his candidature for the office of sajjadanashin 
and mutwali or the kkankah the contract was held an illegal contract within 
the meaning of Section 23 and therefore unenforceable. There is no 
difference so far as the application of the principle is concerned between a 
public office and the office of a trustee of the above nature.*^ I'he office of 
mutwali is a personal trust and cannot be transferred.® 

An undertaking to pay money to a public servant, to induce him to retire 
and thus make way for the appointment of the promisor, is virtually a tra- 
fficking with reference to an office and is void under Section 23 of the Con- 
tract Act.® An agreement to remunerate a person in order to secure an 
employment is void on the ground of public policy under Section 23, and 
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any money paid under such agreement cannot be recovered*^ An agreement 
of bargain or traffic relating to a public office is opposed to public policy*^ 

The sale of a recommendation, nomination or influence in procuring a 
public office is illegal and void, for trafficking in offices would inevitably tend 
to official corruption: and the Court will not assist a party who has entered 
into a contract tainted by moral turpitude, both sides being particeps criminU in 
pari delicto,^ The sale of recommendation for the office of a karnam is opposed 
to public policy.* A promise to pay the salary of a Receiver without leave 
from the Court, even if unconditional, being in contravention of the law, is 
not binding on the promisor. A Receiver being an officer of the Court, the 
Court only is to determine his fees or remuneration; and the parties cannot by 
any act of theirs add to, or dcrogade from, the functions of the Court without 
its authority.* An agreement providing for remuneration to be paid to an 
executor not out of the assets of the testator but from the pocket of a third 
person is not void.® The taking of an assignment of a mortgage by a palwari 
was not held as a transaction opposed to public policy.’ Neither there was 
any legal prohibition against a kanungo purchasing mortgaged properly.® 
The acquisition of property by a Government servant in the name of another 
even in direct contravention of the departmental rules is not illegal, because 
Government Servants’ Conduct Rule is not based on any statutory provision, 
but is merely a rule of conduct. Though the conduct of a person might be 
opposed to public policy the subject-matter of the contract is not necessarily 
opposed to public policy in the absence of any statutory prohibition.® Any 
indemnity given to bail whether by the person bailed or another is illegal 
and cannot be enforced.^® It has been held in Lily White v. Munuswami, 
A.I.R. 1966 Mad. 13 that a printed condition on the laundry receipt that 
only half the value of the garment would be refunded in case the garment 
was lost was unlawful. 

The exploitation of the necessitous, of the careless and inexperienced is a 
trade to be extirpated in the interest of the whole community as contrary to 
individual morality, as well as to public policy.^^ Where it appeared that 
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the applicant was a purchaser of property from the judgement^debtor, that 
he undertook to pay the debt of the decrcc^holder and had improperly 
obstructed and refused to pay the debt, t^iere was no ground of equity to 
entitle him to enforce the security bond executed under the order of the 
Court.^ If a person enters into a contract with a public servant which he 
knows casts upon the public servant duties which may conflict with the 
duties he owes to the public, such a contract is void.* 

D obtained a contract from the Secretary of State for India in Council 
to convey postal articles and mail. It was provided that no part of the 
contract or interest of the contract should be transferred to any other person 
without the previous consent in writing of the Director-General, Posts and 
Telegraphs or Postmaster-General. D entered, however, into a partnership 
with P. After running the partnership for sometime, it was dissolved and 
they entered into a contract by which P was to run the lorries and D would 
get the contract transferred to P and the lorries were also to be transferred 
to P. Ifj however, P failed to obtain the contract for the post, D was to 
maintain the continuance of the said contract, and the running of the 
motor lorries. In the circumstances it was held that it was not intended 
that ownership by P should be divorced from control, or that P intended to 
divest himself of possession of the lorries over which he had obtained the 
title. For example, he did not hire the lorries to D. An agreement of this 
nature, where when P failed to obtain the contract from the post ofiice be 
was to be iii control owing to his ownership, was likely to lead to a condition 
of affairs which would seriously interfere with the proper maintai nance of a 
service vital and necessary to the public. Moreover, such an agreement 
involved deceit of the Secretary of State in respect of a matter in which the 
public as a whole were vitally interested ; the contract was therefore opposed 
to public policy and therefore void under Section 23.® 

If the parties to an agreement for a knock-out come to the Court for an in- 
junction to restrain one of their members from bidding at the auction contrary 
to his agreement, the Court will refuse to grant the injunction. The Court will 
refuse it because the agreement is contrary to public policy, as restraint of 
trade contrary to the interests of the public. Neither will the Court take an 
account of the profits resulting from a knock-out for the same reason. The 
combination of a ring may not give a cause of action to the plaintiff it 
drives out of trade, but may be nonetheless unenforceable as being contrary 
to public policy as in restraint of trade. Thus such a contract may be un- 
enforceable though it may be neither criminal or actionable.® An agreement 
by the intending bidders at an auction forming a ring to share the profits 
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resulting from the knock-out is against public policy.^ On the other h^nd 
there arc decisions holding that there is nothing necessarily unlawful in 
two or more persons agreeing not to bid against each other at an auction 
sale.* No fraud is necessarily constituted through deterring others from 
bidding for the same property,® 

An agreement between several persons not to bid against each other and 
to buy the property in partnership is not opposed to public policy.* An 
agreement between two persons not to bid against cacli other at an auction 
sale is perfectly lawful and cannot be considered to be opposed to public 
policy. But where such agreement is not merely a case of an honest combi- 
nation between two bidders to purchase the property at an advantageous 
price but goes further by resorting to a secret artifice for the purpose of 
defrauding a third person, <?. a rival decree-holder, it is void as its object 
is fraudulent and unlawful.® 

According to this latter view an agreement not to bid against each other 
in an auction is not illegal in India. According to this view, such an agree- 
ment is not invalid on the ground of public policy and does not vitiate the 
auction sale.® A and B made tenders to postal authorities to secure a 
licence to carry mails between certain places. There was an agreement 
between A and B by which A was to withdraw his lender and in considera- 
tion of the withdrawal B agreed to pay A a certain monthly sum. A with- 
drew his lender and the licence was given to In a suit by A to recover 
the sum on the basis of the agreement, it was held lliat the agreement for 
the withdrawal of the tender which was in the nature of an offer or bid, was 
like an agreement between intending biddeis that one should keep off from 
bidding and was not unlawful or opposed to public policy under vSection 23. 
The obtaining of a licence from Government is not in the nature of a trade 
or calling and therefore llic instant agreement was not invalid under Sec- 
tion 27.’ It will be submitted that this last-mentioned view upholding the 
transactions in question appears to smack of laissez-faire, and as the list of* 
the heads of public policy is never closed, the Courts in later decisions may 
well apply the doctrine of public policy in furtherance of the general policy 
of the community. 

A transaction which seeks to bye-pass or contravene a control legislation 
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cannot be favourably regarded by the Court, and an agent who undertakes 
to put it through will deserve no encouragement. The contract of agency 
in such a case is vitiated by Section 23 of the Contract Act as its object is 
the abetment of a criminal offence.^ 

Plaintiff agreed to sell and the defendant agreed to buy a certain quantity 
of jute bales at prices mentioned. Port of delivery was Genoa, Italy. Seller 
could not export jute without first obtaining a quota and a licence from the 
Government. The contract did not, however, make the obtaining of quota 
and licence from the Government a condition precedent for the contract. 
The seller did not export the bales as required by the contract. The arbi- 
trator to whom the question of the breach and the damages therefor were 
referred, came to the conclusion that there was no implied term that the 
contract was subject to the condition precedent of obtaining quota and 
licence from the Government. Neither the agreement nor the award as such 
was against the public policy of India.® 

Where the darkhaU grant was in the nature of a gift by the Government 
with a specific provision that the property shall not be alienated without the 
consent of the tahsildar the grant was a personal grant to the grantee, and 
any contract which has the effect of circumventing this policy of the Govern- 
ment would be opposed to public policy and therefore void. Where the 
plaintiff in apprehension that if he h/rnself applied, he would not be granted 
a site by the Government and therefore set up someone else to apply for the 
site with the intention of appropriating the same to himself, it amounted to 
phu’ing a fraud on the Government and the transaction being void the 
plaintiff could not succeed in getting back the site on the ground that it was 
a benami transaction.® 

I'he Government of India by Ordinance prohibited the taking out of 
British India of goods which were destined for any port or place in the 
Union of South Africa or which were intended to betaken to the Union 
although destined for a port or place outside it. The respondents agreed to 
sell and deliver to the appellant a quantity of jute bags c.i.f. Genoa. To the 
knowledge of both parties to the contract the goods were to be supplied 
trom India and were to be made available in Genoa so that they might be re- 
sold to the South African buying agency contrary to the Ordinance. The 
proper law of the contract was English law. The respondents did not 
deliver the jute bags and the appellant brought an action for damages for 
breach of contract. It was held that the contract would not be enforced in 
England as a matter of public policy, because its performance would have 
involved, as the parties to it knew, doing in a foreign and friendly country 
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an act which would have violated a law of that country.' 

Procedural requiromeats.— The Government of India Act, 1915, as 
subsequently amended,* the Government of India Act, 1935,* the Constitu- 
tion of India* as well as various other statutes made or make some contracts 
subject to special procedural requirements. Any non-compliance with the 
necessary procedural requirements renders the agreements in question void, 
that is, unenforceable.* By a vast consensus of judicial opinions, the agree- 
ments in question, when thus rendered void, attract the application of Sec- 
tion 65 of the Contract Act. See under Section 1 1 , Government, ante. See also 
Section 65, post. 

Void Agreements 

24. If any part of a single consideration for one or more 
Agreements void if objects, or any one or any part of any one of 
^jw^unlatfui^ln Several considerations for a single object, is un- 
P**** lawful, the agreement is void. 

Illustration 

A promiscB to superintend, on behalf of B, a legal manufacture of indigo, and an illegal 
tral?ic in other articles. B promises to pay to ^4 a salary of 10,000 rupees a year. The 
agreement is void, the object of promise and the consideration for B’s promise being in 
part unlawful. 

Consideration partly unlawful. — An agreement may have one or more 
objects in its view. An agreement may be based on one or more considcra* 
tions. There may be cases where there is only one single consideration for the 
several objects in view. Or, there may be several considerations for the sole 
object of the agreement. There may also be cases of agreements based on 
several considerations and having several objects in view. Section 24 says 
that if any agreement based on a single consideration has one or more objects 
in its view and a part of the said single consideration is unlawful, the agree- 
ment will be void, that is, unenforceable. The Section also says that when an 
agreement has got only one sole object in its view but is based on a number 
of considerations and any one of the several considerations or even a part of 
any one of the several considerations is unlawful, the agreement will be void. 
A promises to superintend, on behalf of B, a legal manufacture of indigo, and 
an illegal traffic in other articles. B promises to pay io A 2 l salary of Rs. 
10,000 a year. The agreement is void, the object of A"s promise and the 
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consideration for S*s promise being in part unlawful. 

It will be observed that the marginal notes to Section 24 as well as the 
illustration thereto seem to imply that an agreement will be void not only 
when even a part of its consideration is unlawful but also when even a part 
of its object or objects is unlawful. The wordings of the Section are however 
silent on the point of an agreement being void even when a part of the 
object or objects thereof is unlawful. The enactment of the Section 24 
has been thus less extensive than the marginal notes and the illustration 
thereto The whole has been, without justification, smaller than the patch. 
Moreover, what about the case of an agreement which has got (i) several 
considerations as its bases, and («) several objects as its aim, and when (Hi) 
some of the considerations are lawful and some not, and (iv) some of the 
objects are lawful and some not, and where (y) the several considerations arc 
severable enabling the court to link one particular consideration or a group 
of considerations to one or more of the several objects of the agreement ? 
This leads to the question of severability of a void or illegal contract for which 
see below. 

Severability of illegal provisions. — Where a contract is not fundamen- 
tally objectionable and some of its provisions are severable from the rest, 
the law may extend its sanction in favour of the innocent provisions. 
Where the illegality is criminal or contra bonos mores and is an ingredient in 
the contract, the whole contract is invalidated, although there may be many 
other provisions in it. A contract containing a number of provisions, some 
lawful, others unlawful, may be severed provided {%) that it does not involve 
the commission of a crime, immorality, or other reprehensible conduct, and (ii) 
that the promise sought to be severed and thus ignored does not constitute 
the main part of the consideration for the contract.^ Only where the 
illegality is not criminal, and some of the terms of the contract can be allow- 
ed to stand, the illegal portion will be severed. Only the illegal portion of 
the contract will then not be enforced by the court on grounds of public 
policy.® Thus where a contract has been made for the sale of a business 
and the said contract contains a provision restricting the vendor from com- 
peting in or engaging in trade for a certain period or within a certain area, 
the contract for the sale will not be impugned though the provision restrict- 
ing competition may be, in England, in given circumstances regarded as 
being in restraint of trade and therefore contrary to public policy. There 
may also be cases where not only the main contract will be left standing but 
part of the provision restricting competition may also be allowed to stand. 
As to the Indian law regarding restraint of trade see Section 27, post. 

Contracts seeking to exclude the jurisdiction of a court of law or made in 

1. Bennett v. Bennett, fl952] 1 K.B. 249 : [1952] 1 All E.R. 413. 

2. Goodison v. Goodison, [1954] 2 Q,.B. 1 18 ; [1954] 2 All E.R. 255 ; Babasaheh v. Rajeatam, 
A.I.R. 1931 Bom. 264 ; Sadagopa Ramanjiah v. Mackenzie, (1892) 15 Mad. 79 ; Parasullahv. 
Chandra Kant, (1917) 21 G.W.N. 979 : 39 I.C. 177 ; Asaram v. Ludkeshwar (F.B.), A.I.R. 1938 
Mag* 335 ; Rosenthal & Sons v. Esmail, [1965] 2 AU E.R. 860 H.L. 
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restraint of trade arc not contracts which are fundamentally illegal XW 
are simply void, that is unenforceable in a court of law. For the Indian 
law on the subjects see Sections 27 and 28 respectively, post, A court of law 
in England does not as a rule of public policy lend its assistance in the enforce- 
ment of contracts seeking to exclude the jurisdiction of a court of law or 
made in restraint of trade. Public policy also may require the court tolepd 
its assistance in the enforcement of some of the covenants in an agreement 
if siich covenants do not militate against the principle of reasonableness or 
public interest. If therefore a party enters into several covenants some of 
which cannot be, on grounds of public policy, enforced against him, he may 
not be released, if public policy so demands, from performing the others.^ 
To give efficacy to this principle, lawful promises may be allowed to be 
severed from the unlawful for the purpose of their enforcement.* When 
however the different promises are not independent and severance of a part 
of the agreement gives ii a meaning and object different in kind and not 
only in extent, no part can be severed from the rest or enforced.* When 
a contract is essentially or fundamentally illegal, severance is not allowed. 
Thus, if one of the promises is to do an act which is either in itself a criminal 
offence or contra bonos mores the court will regard the whole contract as void.* 

Where the contracts in question are not fundamentally illegal, money paid, 
property transferred, or goods delivered in pursuance of such contracts can 
be recovered.® The transactions being objectionable on grounds of public 
policy, relief may be given to the parties on the same ground.® 

Where money was advanced to a married woman partly in order to enable 
her to secure a divorce from her husband and partly to purchase ornaments 
and then to marry the man who had advanced the money and the woman did 
not marry him, the money was entirely irrecoverable.^ Money advanced lor 
a partnership which is partly illegal is irrecoverable.® An agreement for 
rent tainted with illegality is not enforceable.® Where an agreement in 
violation of Section 257A of the Code of Civil Procedure was only inopera- 
tive and not fundamentally illegal and a party to such agreement had already 
availed himself of the consideration, relief was given to the other party on 

1. Wallis V. Day, (1837), 2 M. & W. 273, 280 ; In re Prudential Assurance Co.’s Trust 
Deed, fl934J Ch. 338 ; Bennett v. Bennett, L1952J 1 K.B. 249; [1952J 1 All E.R. 413, 
Goodison V. Goodison, [1954J 2 Q.B. 1 18 : [1954] 2 All E.R. 255. 

2. Goodiwn v. Goodison, [1954] 2 Q.B. 1 18 : [1954] 2 All E.R. 255. 

3. Aftwoodv. Lamont, [1920] 3 K.B. 571, 578; Goldscll v. Goldman, [1915] 1 CH. 292. 

4. Bennett M. Bennett, [1952] 1 K.B. 249, 253 ; [1952] 1 All E.R. 413, 416; Kueni^lv. 
Donnersmarck, [m5] 1 Q.B. 515 : [1955] 1 All E.R. 46 ; Mt. Roshun v, Mukammad, {mi) 
Punj. Rcc. 46 ; Bai Vijli v. Nansa Nagar, (1885) 10 Bom. 152. 

5. Wyatyr, Kreglinger and Fernan, [1933] I K. B. 793, 317. 

6. Vauxhall Bridge Co. v. Spencer (1821 ), Jac. 64 ; Hermant v. Charlesworth, [1905] 2 K. B. 
123 ; Goldsmith v. Bruning (1700), 1 Eq. Cas. Abr. 89. 

7. Mussammat Roshun v. Muhammad, Rec. 46 ; Bai Vijli v. Nansa Neger^ 

(1885) 10 Bom. 152. 

8. Gopalrav v. Kallappa, (1901) 3 Bom. L.R. 164. 

9. Laxmanlal v. Mulshankar, ( 1 908) 32 Bom. 449. 
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the ground of public policy,^ but where the object was fundamentally illegal 
the agreement was held wholly void.* 

Under Section 4 of the Indian Trusts Act, 1882, every trust of which the 
purpose is unlawful is void. And where a trust is created for two purposes, 
of which one is lawful and other unlawful, and the two purposes cannot be 
separated, the whole trust is void. When a transaction is no longer a mere 
contract but has taken the shape of a conveyance, it will be governed by the 
provisions of the Transfer of Property Act, 1882.* An agreement for the 
payment of enhanced rent in violation of the Bengal Tenancy Act, 1885, was 
held void in toto and not valid for so much of the enhanced rent as would be 
legally allowed under the Act.* 

Where the sale of a village share and the surrender of exproprictary rights 
in sir appertaining to that share form part of the same transaction but are 
evidenced by separate deeds and the consideration for each transaction is 
separately mentioned and there is no plea that the consideration mentioned 
in the sale deed in respect of the village share did not in fact represent the 
value paid for that share, it ought to be held that the sums mentioned in the 
two deeds represented the consideration for the transactions and although 
the surrender is void and unenforceable, the sale of the village share, if in 
other respects valid, cannot be avoided and declared illegal.® 

If there is one entire consideration for two several contracts and one of 
these contracts is for the performance of an illegal act, the whole contract is 
void. Thus, where one sum is to be paid for the doing of a legal and an 
illegal act, the whole contract is void. And if a contract or promise be 
founded upon a legal and an illegal consideration and the illegal considera- 
tion cannot be separated from the legal consideration and rejected, the 
illegality of the part vitiates the whole.® 

If a contract be made on several considerations one of which is illegal, the 
wholr contract is void whether the illegality be at common law or by statute,’ 
Pari of a single consideration for one object being unlawful, the whole 
agreement is void under Section 24.® 

If part of the consideration is illegal and the promise is not divisible and 
apportionable to the several parts, the whole contract is void. A contract 
for the hiring of a housekeeper made partly in consideration of illicit cohabi- 


1. Bank^^of Bengal v. Vyahhoy Gangjiy (1891) 16 Boxn, 618. 

2 . Davlahing v, Pandu, (1885) 9 Bom. 176. 

3. Dip Pfarain v. Nagtshar, (F.B.), f 1929) 52 All. 338, 340 : 122 I.C. 872 : A.I.R. 1930 
All. 1 ; Gappoo v. Har Ckaran, A.I.R. 1935 Oudh 501 : 158 I.C. 267. 

4. Kristodhone v. Brojo Gobindo, (1897) 24 Gal. 895 ; Pickering v. Ilfracombe Ry,^ L.R. 3 C.P, 
235 , 230 ; Baker v. Hedgecock, 39 Gh. D. 520. 

5. Dharamchand v. Jhamsay A.I.R. 1931 Nagpur 6 : 130 I.C. 91. 

6. Ramaswamy v. Nachiappay A.I.R. 1940 Rang. 45 : 186 LG. 709 ; Saundatti Yellama 
kfunicipality V. ShripadbhaU A.I.R. 1933 Bom. 132. 

7. Joseph V. Solanoy (1872) 9 B.L.R. 441 ; Balgovind v. Bkoggumal, (1913) 35 All. 558 ; 21 
i n. 878 ; Alice Mary Hill v. WiUiam Clarke^ (1905) 27 All. 266. 

8. Laxmanlal v. Multhankar^ (1908) 32 l^m. 449. 
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tatipn is void.^ An agreement with a lawyer to pay a fee in cash as wall #8 to 
givp a part of the property in dispute in case he wins the suit is void f« 

A mortgage was executed by the first respondent for the sum of R»* 2,400 
ntiii^ppropriated by his son the third respondent and as a compromise for the 
police prosecution pending against the latter. The prosecution then pending 
was for a non-compoundable offence under Section 408 of the Indian Penal 
Code. On the day after the mortgage the Managing Director of the claimant 
Bank wrote to the police not to proceed with the prosecution and the case was 
eventually thrown out under Section 253(2) of the Criminal Procedure Code 
for failure of the prosecution to adduce evidence in support of the case. 
The mortgage was held void under Section 24 of the Contract Act.* As it 
has been held in Ouseph Poulo v. Catholic Union Bank Lid.y A.I.R. 1965 S.C. 
166, the party challenging the validity of the impugned transaction must 
show that it was based upon an agreement to stifle prosecution. 

Even where the object of the parties is unlawful in part, the compromise 
embodying such an object will be affected by Section 23, and no decree can 
be passed in terms of such a compromise. Thus, where the object of the 
compromise between the first and third respondents was intended to injure 
the rights of the petitioner, a third person, in the suit property and was 
thus fraudulent, no decree could be passed in terms of the said compromise.^ 
In Harishanker v. Biskwanath^ A.I.R. 1965 Patna 33, the compromise was not 
an agreement causing injury to the property of another. Where an agreement 
is partly lawful and partly illegal, the public policy of the Jaw may persuade 
the Court to enforce, with modifications, if necessary, the portion that is legal.® 
Where a part of the consideration of an agreement consisted in the with- 
drawal of a criminal prosecution, the agreement was void.* Where a con- 
tract was ultra vires of the power of a Municipality, it was void.’’^ 

Where a partnership got an object or a basis in partial violation of the 
Electricity Act it was held void in toto,^ Where a mortgage was only inope- 
rative and not illegal under an Act, a collateral personal covenant to repay 


1. Alice Mary Hill v. William Clarke^ (1905) 27 All. 266 ; Saundatti Tellama Municipality v, 
Shripadbhat Seshbhat, (1932) 57 Bom. 278 : A.I.R. 1933 Bom. 132 : 35 Bom. L.R. 163: 143 
I.C. 331. 

2. Kathu Jairam v. Vishivanath Ganesh, (1925) 49 Bom. 619 ; 89 I.C. 199. See also under 
S. 181, in vol. 2. 

3. Eastern Mercantile Bank Ltd» v. Philip, A.I.R. 1960 Kerala 194, 

4. Narasimha Raju v. Tellamanda, A.I.R. 1960 Andhra 32, 

5. Poonoo Bibee v. Fyez Buksh, (1875) 15 B.L.R. Appendix, 5. 

6. J^andkishore V, International Mercantih Corporation, A.I.R. 1953 Cal. 415 ; Bani 
ehandra v. ^Jayawanti, (1918) 42 Bom. 339 : 45 I.C. 566 ; Bindeskari Prasad v* Lekkraj Sahu,{l9lb'^ 

1 Pat. L.J. 48, 60: 33 I.C. 711 ; Srirangachariar v. Ramasami, (1894) 18 Mad. 189; xe^also 
under head, String prosecutions^ Section 23, ante, 

7. Saundatti Tellama Municipality v. Sripadhbat Seskbat, (1932) 57 Bom. 270: A.I-R' 

1933 Bom. 132 ; 35 Bom, L.R.163 : 143 I.C. 331. ^ 

8. MaKyin Hon* v.Ong Boon Hock, A.I.R. 1937 Rang, 47:167 I.C. 707} forfurth« 
illustrations see under Section 23 ; head, Miscellaneous cases of public policy. 
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the amount was held enforceable.^ Where in a mortgage bond two consi- 
derations were stated, one of which was valuable and was separable from 
the other, effect could be given to the instrument to the extent of the 
amount of the consideration that was valuable, and to that extent the 
transaction could not be regarded as fraudulent.^ 

If a contract contains distinct covenants some of which arc legal and 
others illegal, the fact that some arc illegal will not make the legal ones 
unlawful and the Court can enforce the legal ones. If the effect of enforcing 
a contract would necessarily be to defeat the provisions of any law, the 
contract would undoubtedly be void, but if it consists of several distinct 
parts which can be separated, the whole transaction would not be bad 
unless the provisions of Section 24 of the Contract Act are applicable to it,* 
When the right to enter into a contract was partly beyond competence of the 
promisor and partly not so, the part within competence can be enforced.* 

Where the illegal part cannot be severed from the legal part of a covenant, 
the contract is altogether void ; but where they can be so severed, whether the 
illegality be created by statute or by common law, the bad part may be 
rejected and the good retained.® A man is not the less bound by a legal 
contract because he has at the same time made a contract which is illegal, 
the only question in each case being the question whether the legal and 
the illegal can be severed.® 

When there is an entire contract and part of it cannot be enforced, the 
whole goes, though it is otherwise when an instrument contains two or more 
distinct contracts which are severable.’ Where the two parts could not be 
separated, the whole agreement was void.® 

Where the consideration for a mortgage was unlawful under Section 24 of 
the Contract Act, and it failed ab initio, the claim for repayment of the 
money advanced to the mortgagor as money had and received being brought 
more than three years after the date of the mortgage deed was barred by 
reason of Article 62 of the Limitation Act, 1908.® 

1. Gauri Datt V, Bandhu, A.l.R. 1929 All 394: 119 I.C, 505 ; Bha^wat Hari Kuhen, 
(1942) 197 LG. 167 : A.l.R. 1942 Oudh I ; Md. Khalilur Rahman v. MuzammiluUah, 144 I.C, 
873 : 1933 A.L.J. 1522 ; A.l.R. 1933 All. 468. 

2. R(\jani Kumar v. Gaur Ki^hore, (1908) 35 Cal. 1051. 

3. Raja of Cochin V. Kinttunni (F.B.), A.I.K. 1917 Mad. 162; Meherallyv, Sakerkhanoobai, 
(1905) 7 Bom. L.R. 602 : Bhagwat Singh v. Hari Kishen, A.l.R. 1942 Oudh 1 ; Dip Marain v, 

(F.B.), 52 All. 3.38 : A.l.R. 1930 All. 1 : 1930 A.L.J. 45; Paraskram v. Sitaram, 
A.l.R. 1924 Nagpur 84; 78 I.C. 357 : 20 N.L.R. 1 ; Poono Bibee v, Fytz Bukfh, (1875) 15 
Bcng. L.R, Appendix 5. 

4. Dip Natain v. Nageshar (F.B.), A.LR. 19 JO All. 1. 

5. Pickering V. Jlfracombe Railway (m8), 3 C, P. 235, 250 ; 37 L.J.C.P. 118; 17 L.T. 
650 : 16 W.R, 458 ; Meherally v, Sakerkhanoohax, (1905) 7 Bom. L.R. 602. 

6. Nordenfelt Co, v. Maxim, [1894] A.C. 535 ; 63 L.J. Ch. 908 : 71 L.T. 489. 

7. Pothi Naicken w, Nagama Nakken (F.B.), ALR. 1917 Mad. 77 ; DavUtsing v. Pandu, 
,(1885) 9 Bom. 176, 

8. Khushal V. Lahhan Rm, A.l.R. 1928 Mad. 232 ; DavUtsint v. Ptmiu, (1885) 9 Bom. 176. 

8. Bat Diwativ.jfiambluUKalidat, (1916)40^01.61*. Art. 24. LimiuUon Act, 1963. 
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The <|ixestion whether a sale and a subsequent agreement are int^ral pai^ 
of a single transaction connected and interdependent or whether they are 
separate and independent of each other is one of fact and not The 

terms of a contract may help the Court*. 

Where a pardanashin lady docs not understand an important feature of a 
transaction affecting in a high degree the expediency of her entering into 
it, the bargain cannot be divided into parts or otherwise reformed by the 
Court so as to uphold a certain portion of it while rejecting others.* 

25* An agreement made without consideration is void uix- 

Agreement without IcSS — 
consideration void. 


( 1 ) it is expressed in writing and registered under thi law for 
unleu it is in writing ^imc being in force for the registration of 
•nd registered, documents, and is made on account of natural 
love and affection between parties standing in a near relation to 
each other, or unless 

(2) it is a promise to compensate, wholly or in part, a person 

or is A promise to already voluntarily done something for 

compensate for some- the promisor, or Something which the promisor 
thing done, legally compcllable to do, or unless 

(3) it is a promise, made in writing and signed by the person 


or is a promise to pay charged therewith, or by his agent general- 

a debt barred by ly or specially authorized in that behalf, to pay 
limitation law. vvholly or in part a debt of which the creditor 

rhight have enforced payment but for the law for the limitation 


of suits. 


In any of these cases, such an agreement is a contract. 

Explanation 1 . — Nothing in this Section shall affect the validity, 
as between the donor and donee, of any gift actually made. 

Explanation 2. —An agreement to which the consent of the pro- 
misor is freely given is not void merely because the consideration 
is inadequate ; but the inadequacy of the consideration may be 
taken into account by the Court in determining the question 
whether the consent of the promisor was freely given. 

Illustrations i 

(a) A promise, for no consideration, to give to B Rs. 1,000. This is a void agrcemeni. 

(b) Ay for natural love and affection, promises to j^ivc his son B Rs. 1,000. A puts 
promise to B into writing and registers it. This is a contract. 


1. Shree Ram v. Ralanlal, A.I,R. 1965 All. 83. ^ 

2. Unitm of India v. Cold Storagi St Rtfngtralicn Co. Ltd., A.I.R. 1965 Puinj. 25. 

3. Horn Chandra v. Suradkmi, (1940) 2 C»l. 436 P.C. : A.I.R. 1940 P.C. 134. 
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,(c) A finils B s purie And givev it to him. B promiscfl to give A 50. Thia is a contrACt. 
(d) A suj^orta B‘b infAnt ion. B promiics to pay A*$ expenaea in $o doing. Thia ia a 
contrACt. 

(c) A owea B Ra. 1,000, but the debt ia bArred by the Limitation Act. A aigna a written 
promiae to pay B Rs. 500 on account of the debt. This ia a contract. 

(f J A Agrees to sell a horse worth Ra. 1,000 for Rs. 10. d’a consent to the agreement was 
freely given. The agreement is a contract notwithstanding the inadequacy of the consideration. 

(g) A Agrees to sell a horse worth Ra. 1,000 for Rs. 10. A denies that his consent to the 
agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take into account 
in considering whether or not A* a consent was freely given. 

Agreementn without consideration. — An agreement made without 
consideration is void, that is, unenforceable, except in certain given cases.^ 

promises, for no consideration, to give to B Rs. 1,000. This is a void 
agreement. Section 25 specifies the cases where an agreement though made 
without a consideration will be valid, that is, enforceable. Where natural 
love and affection is the factor that prompts a person to make a contract 
the question of consideration is not material for making the contract 
enforceable provided however the required formalities arc observed in the 
formation of the contract in question. In certain cases an act done for a 
person though not with a view to securing a promise from him may be 
compensated by him by a promise, and su6h promise will be binding on 
him though there was no consideration moving from the promisee at the 
desire of the promisor, and the act done for him was a past one. Time-^ 
barred debts may also be treated as a consideration for an agreement 
signed by the person to be charged therewith or by his agent. All these 
cases of exception have been hereinafter treated under distinct heads. 

As to the concept, importance, sufficiency, and illustrations of considera- 
tion see under Section 2(d), ante. A few cases arc however hereinafter 
cited by way of addition, and with special reference to Section 25. 

Where the manager of a joint Hindu family promises to make certain 
donations to certain charitable institutions and actually pays them after the 
date of severance in status of the joint family, he cannot claim any contri- 
bution from the other members of the family in respect of it. As the liability 
could not be enforced against the manager himself it cannot be considered 
to be a legal family debt.* 

Unless an agreement is saved by the exceptions as given in Section 25, 
consideration is indispensable, and registration of the sale-deed or mortgage 
ni the absence of consideration will not render the transaction enforceable,* 

1. Indran Ramaswami v. Anthappa^ (1906) 16 M.L.J. 422, 426 ; Gopal Saran v. Sita Davit 
A.I.R. 1932 P.a 34 : 36 C.W.N. 392 : 34 Bom. L.R. 470 : 135 I.C. 753. 

2. Gopal v. Trimbak Marajyan, A.I.R. 1953 Nag. 195 ; Doramamy v. Arunachalat 

159 I.C. 345 : A.l.]^. 1936 Mad. 135 ; Jamuna Das v. Ram Kumar , 169 I.C. 396 : A.I.R, 1937 
Pat, 358 ; Admtya Dass v, Prem Chanda 120 I.C. 105 : A.I.R. 1929 Cal. 369 ; Abdul Aziz v. 
Masum Ali^ A.I.R. 1914 AS. 22 relied on. 

3. Manna Lai v. Bank a/ Bengal^ (1876) 1 All. 309; Tafia v. B^aji^ (1896) 22 Bom. 176. 
181. 182. ' , 
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In Bm Hiradem v. Official Assignee of Bombay^ A.I.R. 1955 Bom. 122, 126^ it 
was observed by Chagla, C. J., that a disposition of property brought atkmt 
by transfer is not a contract and that the relevant Section which deals with 
gift is not Section 25 of the Contract Act but Section 122 of the Transfer of 
Property Act which permits a transfer of property without consideration 
provided the requirements of Section 123 arc complied with. This obser* 
vation of his lordship was quite uncalled for in that there is no conflict between 
Section 25 of the Contract Act and Section 122 of the Transfer of Property 
Act. Transfers of immovable property other than gifts require considera* 
tion for their validity subject of course to the exceptions a$ laid down in 
Section 25 of the Contract Act. 

In a suit brought for recovery of money on an account stated, it is open 
to a defendant to say that the account stated was completely without con- 
sideration, and therefore void, and that no decree could be passed on the 
basis thereof.^ 

Where a newly admitted partner along with the existing partners acknow- 
ledges that on a particular day a particular amount is due from the partner- 
ship to their creditor, there is sufficient consideration for the newly admitted 
partner’s undertaking to pay the acknowledged debt. The acknowledgment 
thus creates a new contract as the admitted partner obtains the promise of a 
partership as the condition of his liability. Novation may constitute a good 
consideration for a fresh promise.* 

Where a consideration is deemed to be opposed to public policy and 
therefore unlawful, any agreement on the basis of such consideration will be 
void.® Judges may however differ as among themselves as to whether a 
given fact-situation will attract the application of the public policy of the 
law, for which see under the head, Opposed to public policy, Section 23, ante. 

The giving up of a right or a forbearance to exercise it is a good considera- 
tion*® The giving up of a bona fide claim to a property forming the subject of 
an agreement of compromise is a good consideration.® If an intending litigant 
bona fide forbears a right to litigate a question of law or fact which it is not 
vexatious or frivolous to litigate, he does give up something of value,® Where 


1. Ran Bahadur v. Hanuwant^ A.I.R. 1957 Raj. 29. 

2. Gmiri Duit v. Madho Prasad, A.I.R, 1943 P.G. 147. 

3. Bat Fatma v, Alimahomed, (1912) 37 Bom. 280; Meherally v. Sakerkkanoobai, {1905) 
Bom. L.R. 602 ; Hill v. William Hill, [1949] A.C. 530. 

4. Bank of New India, Ltd, v. Govinda, A.I.R. 1964 Ker. 267. 

5. Vathyam Balarama v. Vavilala Vasudeva, A.I.R. 1948 P.C. 7: (1948) 1 M-L.J. 47; 

Indira Bat v. Mdkarand, A.I.R. 1931 Nag. 197 ; Jagadindra v. Chandra, (1^3) 31 Cal. 242. 

6. Miles V. New Zealand Alford Estate Co,, (1886) 36 Ch. D. 266, 291 ; Wilby v. Elgee (1875), 

L.R. 10 G.P. 497 ; Radha Rani v. Ram Doss, A.I.R. 1941 Patna 282 ; Ramshat v. Babulal, 

A.I.R. 1946 Pat. 97 ; 225 I.C. 629 ; Ayaram v. Sadhu Lai, A.I.R, 1938 Lah. 781 ; Jfagaveera 

Rama Ettappav, Atumugam, (1918) 45 I. A. 195, 203 : 48 I.C. 907 ; Rallu, v. PhaUa, (1919) P.R* 
137:53 I.C. 497; Gopat Sahai v. jDAaw iJaw, 118 I.C. 646 : A.I.R. 1929 Lab. 889 ; 
Pulliah V. Varadafajulu, (1908) 3l Mad. 474, 476, 477 ; Krishna v. Hem^fa, 45 I.C. 477 ! (1917) 
22 C.w.isr. !463 ; Dadabhoy v. P$smji, (1S93) 17 Bom. 4$7, 465 ; Bklm v. {ISGB) 
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there is no forbearance or undertaking at all there is no consideration*^ 

A person by doing an act or by promising to do an act which he was in 
law required to do cannot constitute a consideration ’in order to base afresh 
promise thereon.* When however a person does an act which he was required 
in law to do but docs it in a particular manner or at a particular time or 
docs something in addition to the legal duty at the desire of another, it will 
be a good consideration for a fresh promise.* Where a person is not required 
in law to do a thing but does it at the desire of another person and the latter 
promises to pay him, the promise is for consideration and therefore valid.* 
Where a person seeks to make a decree the consideration for a bond but that 
decree was made by a Court having no jurisdiction, the bond will be baseless 
and therefore unenforceable.® ' 

Inadequate consideration. — ^An agreement made without consideration 
is void except in certain given cases. Explanation 2 to Section 25 makes it 
clear that though consideration is indispensable, except in certain given cases, 
for the formation of a binding agreement, its adequacy is not. Where in an 
agreement the* consent of the promisor has been freely given, an inadequacy 
of the consideration will not render it unenforceable. While under Section 
2(d), it has been seen that under the English common law of contract, a 
distinction is made between insufficiency of consideration and its inadequacy. 
It has also been seen that while sufficiency of consideration is indispensable 
for the formation of a valid contract, its adequacy is not. Explanation 2 of 
Section 25 of the Indian Contract Act however entitles the Court to 
take the fact of inadequacy of consideration into account while deter- 
mining the question whether the consent of the promisor was freely 
given. agrees to sell a horse worth Rs. 1,000 for Rs. 10. .4 *s consent to 

the agreement was freely given. The agreement is enforceable notwithstand- 
ing the inadequacy of the consideration. 

A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his 
consent to the agreement was freely given. The inadequacy of the considera- 
tion is a fact which the Court should take into account in considering whether 

A.C.J. 75 ; Callish$r v. Bischoffsheim, (1870) L.R. 5 Q,.B. 449; Girijanund v, 
nundy (1896) 23 Gal. 645, 665, 666 ; Bhiwa Mahadshet v. Shivaram Mahadshet, (1899) 1 Bom. 
L.R. 495, 497 ; Rameshwar v. Lachmiy (1904) 81 Cal. Ill, 131, 132 ; Anantanarayana v. Savithrii 
(1913) 36 Mad. 151 ; Ramkirpal v. Gaye Dety (1914) 2 All. L.J. 331 ; Sunder Singh v. HarOy 
(1929) 116 LG. 719; Sidh Gopal v. jSiAari £«/, (1928) 50 All. 284 : 107 LG. 247 : A.I.R. 
1928 AU. 65 ; Latifjahan v. Mohamd Nabi, 137 LG. 231 : 1932 All. L.J. 9 : A.LR, 1932 
All. 174 ; Kirtyanand v. Ramanand, 164 LC.220 ; A.LR. 1936 Pat, 456 ; £/. P. Govt. v. Church 
Missionaryy (1947) 22 Luck. 93 : 229 I.C. 421 ; A.I.R. 1948 Oudh 54, 

1. Manna Lai v. Bank o/Bongaly (1876) 1 All. 309* 

2. Sashannah v. Ramasamy, (1868) 4 M.H.G. 7 ; Ram Chandra v. Kalu Raju, (1877)2 
Bom. 362 ; Ganga Ram v. Devi Das, (1907) Punj. Rcc. 61. 

3. Glasbfook Bros., Ltd, v. Glamorgan County Council , A.C. 270 H.L. ; Hartley v, 

Ponsonby (1857), 7 E. and B, 872 : 1 10 R.R. 867 ; England v. Davidson (1840), 1 1 A. and E. 
a56 : 52 R.R. 522* 

4. Hofegfon V, Shajani, (1894) 22 Gal. 14. , 

5. Banda Alt v.Banspat Singh^ (1882) 4 All. 352. 
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or not con»tnt Was freely given* Adequacy of consideration when mawia! 
at law, H a question for the Court.^ 

Inadequacy of the pfice is not itself sufficient to invalidate a ^ansacftioti.^ 
Want of adequate consideration would not of itself affect the title of the vendee. 
The party seeking to set aside a transaction on the ground of inadequacy of 
consideration must show such inadequacy as would involve the concluiion 
that he either did not understand what he was about or was the victim of 
some imposition.’ Where the transaction is a real one, it cannot be impugned 
by a party on the ground that he parted with valuable property for a most 
inadequate consideration. In England, only in case of gross inadequacy of 
consideration equity will intervene. To invoke equity, the inadequacy must 
be such as to involve the conclusion that the party either did not understand 
what he was doing or was defrauded.’ In India, too, the law is the same.* 
Mere inadequacy of consideration is not a sufficient ground for setting aside a 
contract or refusing to decree a specific performance of it. Inadequacy of 
consideration when it is so great as to amount to evidence of fraud or when 
it is found in conjunction with any other such circumstance as suppression of 
the value of the property, misrepresentation, fraud, surprise, oppression, 
urgent necessity for money, weakness of understanding, or even ignorance, is 
an ingredient which weighs powerfully with a Court of Equity in considering 
whether it should set aside contracts or refuse to decree specific performance 
of them.® See also Sections 9, 18 and 20 of the Specific Relief Act, 1963, and 
Section 53 of the Transfer of Property Act, 1882. Sec Unconscionable bargains^ 
under Section 16, ante. 

Agreements made for natural love and affection. — An agreement 
though made without consideration will be valid if it is made on account of 
natural love and affection between parties standing in near relation to each 
other and is expressed in writing and is registered under the law for the 
time being in force for the registration of documents. 

A for natural love and affection promises to give his son B Rs. 1,000, A 
puts his promise to B into writing and registers it. This is a contract, that 
is, an enforceable agreement. 

Under Section 25(1), an agreement without consideration will be valid 
only when it is (i) made on account of natural love and affection, («•*•) 
between parties standing in a near relation to each other, and is (in) 
expressed in writing and registered. For Section 25(1), all these three rcquirc- 

1. Borntr V. Asfiford (1825), 3 Bing. 322, 327 ; Malian v. Mq^ (1843), 1 1 M. and W. 653. 
668 ; £. Chrutopher and Co, v. Easing (1948) 92 S.J. 232. 

2. Guruswamrv. Subbarayya, (1889) 12 Mad. 118. 

3. Devjiv^ KarsandaSf A.l.R. 1954 Pat. 280. 

4. Tenneni v. Temont, (1870), L.R. 2 Sc. and Div. 6, 9 ; CockiU v. Taylor 15 Beav. 

103 ; Ponnell v. MUlor (1857), 23 Beav. 172 ; ButUr v. MUUr (1867), Ir. R, 1 Eq, 195, 210 ; 
Riosy, D$ Bernardy, [1B96J 2 Ch. 437. 

5. Administrator General of Bengal v. Juggeswar Roy^ (1877) 3 Cal. 192, 196 P.C. 

6. Kedeai Bin Ranu v. Atmarmbkat, (1866) 3 B.H.G.A.G. 11,' 18, 19; Bfdmbhoty* 
teskwaitiraOi (1900) 25 Bom. 126. 
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ments are essential. The presence of only one ot two of them will not suffice* 
The mere registration, for example, of a document does not in the absence 
of consideration of a near relation or of natural love and affection 
between parties render itself enforceable.^ It may be incidentally observed 
that even in England a specialty docs not always render an agreement 
enforceable. An agreement to pay for future illicit cohabitation, for example, 
though made under seal will not be treated as binding in England, 

An agreement to pay a certain sum out of natural love and affection to a 
near relation is a ‘contract’ under Section 25 of the Contract Act, and there 
is no reason why Section 37 of the Contract Act should not apply to it. As 
such, the agreement binds the legal representative of the promisor where no 
contrary intention appears from the contract.* The agreement has however 
to be registered. Cousins do not stand in a near relation to each other for 
the purposes of Section 25(1).* 

A person and his father-in-law’s divided brother’s widow are not persons 
who can be said to stand in a near relation to each other within the mean- 
ing of Section 25(1).* A muslim wife’s parents stand in a near relation to 
her husband.* A Muslim husband and his wife arc near relations to each 
other.® Brothers arc near relations.’ An agreement without consideration 
in order to be enforceable under Section 25(1), must be motivated by the 
ingredient of natural love and affection as obtaining between the parties. 
The mere objective existence of a near relationship between the parties 
without the motivating force of natural love and affection will not render 
an agreement cuforceablc even though it is expressed in writing and is 
registered under the law for the registration of documents.® If from the 
terms of a deed or from the evidence of the conduct of the parties leading 
to the execution of a registered document the Court believes that in spite of 
strained relations obtaining between the parties both before and after such 
execution the agreement in dispute was motivated by natural love and 
affection, though such love and affection was but short-lived, the agreement 
will be upheld as protected by Section 25(1) of the Contract Act.® It is 
needless to say that the mere recitals of love and affection as the motivating 
factor should not suffice. Questions of coercion, undue influence, undesir- 
able purchase of peace at all costs, ana strained relations obtaining between 
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5. Nisar Ahmad v. Rahmai Begum, A.I.R. 1927 Oudh 126 : (1927) 100 LG. 350. 

6. Poanoa Bibee v. Fyez Buksh, (1874) 15 B.L.R, App. 5. 

7. Venkatasamy v. Rangasaniy, (1903) 13 M.L.J. 428. 
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the parties both befoi^c and after the execution of the registered deed 
not however be ignored by the Court. Natural love and affection of itself 
is not a good consideration in the law of contract and unless a transaction is 
protected under Section 25(1) it cannot sustain an agreement in the eye of 
^ the law.^ All the requirements of Section 25 (1) have to be fulfilled. 

Under a deed of trust the assessees were to get each onc-cighth share in the 
income of the trust subject to a condition that in case their mother lived 
separate from either of them an amount of Rs. 9,000* was to be paid to her 
out of the share of the assessee from whom she lived separate. Each of the 
assessees executed a registered indenture in favour of their ‘mother who had 
begun to ‘ live separately from both of them by which each agreed to pay 
Rs. 15,000 to her and created a charge on their private pxoperties in respect 
of the amount. The question was whether the excess amount of Rs. 6,000 
paid by the assessees to their mother was a permissible deduction from the 
assessee*s income under Section 9(l)(iv) of the Income-tax Act. It was 
held that the charge created by the assessees in favour of their mother was 
supported by adequate consideration within Section 25(1) of the Contract 
Act.® 

Agreements made by way of compensation. — An agreement though 
made without consideration will be valid if it is a promise to compensate, 
wholly or in part, a person who has already voluntarily done something for 
the promisor or something which the promisor was legally compellable to do. 
A past act done voluntarily by a person for the benefit of another may be 
compensated by a promise made by the person benefited, and such promise 
will be a binding agreement even though the act was not done at the 
instance of the person benefited and was therefore no consideration in the 
strict sense of the term. A finds J3’s purse and gives it to him. B promises to 
give A Rs. 50. This is a contract, that is, a binding promise. Similarly, 
where a person was legally compellable to do something but which he did 
not do, he can make a binding promise for compensating the person who 
has done the thing even though the person doing the thing did not do it at 
the desire of the promisor, A supports B"s infant son. B promises to pay 
expenses in so doing. This is a contract, that is, an enforceable agreement. 

In Sri Mahadeojiw, Baldeo Prasad^ A.I.R. 1943 Oudh 89, it has been 
observed : *‘That which has voluntarily been done in the past cannot be 
made consideration for a promise to do something in future. There must 
be another promise as consideration for that promise.** It will be submit- 
ted that the observation is obviously wrong and needs no comment. Section 
25^2) is patently clear in its import. It has nothing to do with the concept 
of past consideration. 

The observation made in Pollock and Mulla, Indian Contract and Specific 
lUlieJ ActSy 8th cdn. by M. C. Sctalvad, 1957, page 204, that ‘^Whitley 

1. H, P. Bawrji v. Commusiontr of Income-tax, (1940) 20 Pat. 202 : 192 I.C. 307 : A.I.R- 
1941 Pat, 59« 

2. Kkanderao Gaekwar v. Commissioner of Income-tax, A.I.R. 1949 Bom. 17. 
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Stpk^ r^htly observes that this (Voluntarily’) should be ‘otherwise than at . 
the derirc of the promisor’” does not appear to be well founded. Whitley 
Stokes,*^ Pollock and Mulla, and for that M. G. Setalvad/ and Sir Charles 
Farran, Acting Chief Justice, Bombay*, have observed that ‘voluntarily* in 
Section 25(2) means ‘not at his request* as opposed to ‘at the desire of the 
promisor*.* This observation of the learned jurists, editor, and judge docs 
not appear to be an accurate one. The Legislature has aptly used the 
expression ‘voluntarily* in Section 25(2) which dispenses with the require- 
ment of consideration in a given class of cases of enforceable agreements. 
‘Otherwise than at the desire of the promisor’ would not be adequate. 
See below. 

Under Section 2(d) and 2(h) we have seen that any act, abstinence, or 
promise done, undertaken, or made will not necessarily constitute a conside- 
ration for a promise in the sense the term ‘consideration’ is understood in 
the English common law even though the said act was done, abstinence 
undertaken, or promise made by a person or a third person at the desire of a 
given person. The act, abstinence, or promise so done, undertaken, or made 
will constitute a consideration only where it was done, undertaken, or made 
with a view to creating a legal relation with the person at whose desire the 
act was done, abstinence undertaken, or promise made. The intention to 
create a legal obligation with the given person is sine qua non for the consti- 
tution of consideration and the formation of an enforceable agreement. 
When the intention to create a legal relation is not there, the act, abstinence, 
or promise though done, undertaken, or made by a person or a third person 
at the desire of the given person will not constitute a consideration which is 
ordinarily indispensable for the formation of a binding promise. The word 
‘voluntarily* in Section 25(2) means that the thing done in the past was done 
without any intention to create a legal obligation with the person benefiting.® 
Suppose B is in straitened circumstances and A supplies him with ten maunds 
of rice without any promise, express or implied, on the pan of B to pay for 
it. This is only an executed act. If A proposes to supply the rice without 
any intention to create any legal obligation with 5, the proposal to supply will 
be only an executory act. None of the cases will be a case of executed or 
executory consideration. The supply of the rice or the proposal of the supply 
of the rice may be voluntarily undertaken by A. He may have voluntarily 
undertaken it at the desire of B or he may have voluntarily undertaken it 
independently of any desire expressed on the part of B, Now, however, if 
subsequently B makes a promise in favour of A to compensate him wholly 

1. !}inglo~ Indian Codes, vol. I (1887). 

2. /Wrf., 204,213. 

3. Sindha Shri Ganpatsingji v. Abraham, (1895) 20 Bom. 755, 758. 

4. Section 2(d)» definition of coniideration. 

5. Swrqj Narain V* Sukku Ahif (F.B*), 51 All. 164 : 1928 All. 440; Raja o/ Venkatagifi v* 
Knshnayj^a^ 50 Bom. L.R. 517 : A.I.R. 1948 P.C. 150 ; Kalipada v. Dargadas, A.l.R. 1923 Cal. 
677, 678. 
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or in part for the rice voluntarily supplied to him by the promise pr 
agfreement thus made will be enforceable against B though it was based on" 
no consideration in the sense the term is understood in the English common 
law. Section 25(2) thus enables the promisee to enforce a promise dr 
agreement though not based on any consideration once the promisor hat 
undertaken to compensate the promisee wholly or in part for his having 
already voluntarily done something for the promisor. Clause (2) of Section 
25 describes a fact-situation where consideration is not a sine qua nan for the 
formation of an enforceable agreement. 

The non-indispensability of consideration under Section 25(2) does not 
however imply the non-indispensability of the lawfulness of the object of an 
agreement which lawfulness is statutorily indispensable for the formation of 
a valid, that is, enforceable agreement. To take an example. An assassin 
murders Alumgir’s brother. There has been no agreement for any reward 
to be made by Alumgir in favour of the assassin. The assassin has com- 
mitted the murder voluntarily. He may have done it voluntarily at the 
desire of Alumgir or he may have done it voluntarily but independent of 
any desire on the part of Alumgir. Now suppose Alumgir subsequently 
makes a promise to compensate the assassin wholly or in part for his having 
voluntarily done something for him. The promise in question made by 
Alumgir would not be upheld in a court of justice administering the current 
Indian law of contract on the ground of the public policy of the law. Section 
25(2) dispenses only with con.sidcration in a given fact-situation and not 
with the lawfulness of the object of a given promise. The law in its public 
policy will not extend its sanction to any and every promise to compensate 
wholly or in part a person who has already voluntarily done something 
reprehensible for the promisor. It is only when the undertaking for com- 
pensation in given circumstances is not considered as opposed to the public 
policy of the law that it will be enforced. 

As to past cohabitation as consideration see under Section 23, Immoral, ante. 
Section 25(2) enables the promisee to enforce the promise, though made 
without the basis of any consideration, when it was given by the promisor to 
compensate him wholly or in part because he had already voluntarily done 
something for the promisor or had voluntarily done something for somebody 
else but which something the promisor was legally compellable to do. When 
the act done was done for a third person it must have been one which the 
promisor was legally compellable to do, and only then his undertaking to 
compensate the promisee therefor will be legally enforceable against him. A 
supported B*s infant son. B promises to pay A"s expenses in his having done 
so. The promise is enforceable against B. When something had been done, 
money expended, for example, voluntarily for third parties and not for the 
promisors and at the same time that something the promisors were not 
legally compellable to do, their undertaking to compensate the promisee 
could not fall within clause (2) of Section 25.^ Consideration, as defined in 

"^1. Durga Prasad v. Baldeo^ (1880) 3 AlU "121. 
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S^tion2(d}, may move from a third person and need not necessarily move 
from the promisee. It has always to be supplied at the desire of the promisor. 
The past act, on the other hand, sought to be compensated for under Section 
25(2) must have moved from the promisee himself and may have been done 
eithet^at the desire of the person benefiting or independently of any desire 
on his part. It has to be only voluntarily done. ‘Voluntarily’ means some- 
thing done without any promise of compensation moving from the person 
benefiting.^ Where moneys were advanced by the promisee to the promisor 
because of the undertaking given by the promisee’s father, they were not 
advanced voluntarily on the part of the promisee and hence an agreement 
made by the promisor to compensate the promisee for the act so done did 
not fall within Section 25(2).* The act in question must have been also 
done by the promisee prior to the giving of the promise in question.* 
Moreover, the intention of the promisor has to be to compensate the pto-* 
misee for an act done. The promise must not be motivated by some other 
ulterior object.* The question has also arisen as to whether the act volun- 
tarily done must have been done for the promisor at a time when the pro- 
misor had already been in existence. In Ahmedabad Jubilee 5. & W. Co. v. 
Chhotalaly (1908) 10 Bom. L.R. 141, 143, it has been held that a 
company cannot ratify acts of its promoters before it was incorporated or 
formed.® 

Under Section 1 1, a minor is incompetent to contract. In some decisions 
it has been held that the act to be compensated for under Section 25(2' 
must have been done for the promisor at a time when he was not a minor 
and therefore competent to contract,® In Musammat Kundan Bibi v. Sree Narayan^ 
(1907) 11 C.W.TS. 135, and Karm Chand v. Basant Kaur^ (1911) Punj. Record 
No. 31 (civil), it has been, on the other hand, held that the act to be com- 
pensated for need not necessarily be done at a time when the promisor had 
been a major. In Suraj Narain v. Sukhu Ahir, 51 All. 164 : A.I.R. 1928 All. 
440, a full bench decision, it was held that consideration received by a 
person during his minority could not be a good consideration for a fresh 
promise by him after his attaining majority and that such a transaction did 
not fall within Section 25(2). A minor is not a person competent to contract. 
He cannot desire that a consideration should be supplied to him. Thus 
even though some act is done, or forbearance undertaken, at his instance by 
a person it will not be a consideration. A benefit, etc., received by him as a 
minor cannot therefore be treated by him as an executed consideration 


1. Suraj Narain v. Sukhu Ahir (F.B,). 51 All. 164, per Sulaiman, Ag. C. J. 
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even when he attains his majority.^ 

The factu of Suraj Narain v. Sukhu Ahir^ 51 All. 164; A.LR. 1928 All. 440, 
were this : ^*Onc Suraj Narain lent a sum of money on 24th June, 1919, to 
one Sukhu Ahir who was at that date a minor. Nearly four years later, on 
17th June, 1923, in consideration of the principal sum lent and intere$t 
which had swelled together to the sum of Rs. 76, Sukhu Ahir who had by 
that time attained majority and his mother gave a simple money bond to 
Suraj Narain. Suraj Narain brought a suit .... He was met with the 
plea that the previous bond having been executed by a minor, could not 
form a valid consideration for the subsequent bond and the suit must fail.*' 

Sulaiman, the Acting Chief Justice, rightly observed that ‘voluntarily* 
meant that there should not be any understanding between the parties that 
compensation would be given for the act in future. It is on this ground, it 
may be observed, that Suraj Narain’s earlier advance had hot been made 
voluntarily in favour of Sukhu Ahir, and, consequently, such an act on the 
part of Suraj Narain could not be adopted in the eye of the law by Sukhu 
Ahir in order to constitute a binding bond on its basis to his prejudice. The 
Acting Chief Justice was however wrong when he obsein^ed that the expres- 
sion ‘done something for* did not mean, ‘advance money to another person* 
and that doing something for a person was not paying money to him. His 
Lordship made the further observation that “compensate for something done** 
and “pay a debt** did not mean the same thing. Of course, they do not and 
need not. Clause (3) of Section 25, provides for time-barred debts whereas 
clause (2) provides for things done inclusive of advances of money made 
when they have been so done voluntarily, that is, without any intention to 
create a legal relation between the person who did the act and the person 
who benefited from such act. In Govind Ram v. Piran DittaJ^ a full bench 
decision, the High Court at Lahore held that a contract entered into by a 
minor being null and void, its subsequent ratification by the minor on 
attaining the age of majority could not form a valid contract on which a 
suit could be maintained. The consideration which passed under the earlier 
contract could not be imported into the contract into which the minor entered 
on attaining majority. Section 25(2) of the Contract Act had no application 
to a contract of that kind. It will be submitted that the conclusion of Their 
Lordships can be maintained on two grounds, namely, that the subject of 
compensation was received by the promisor during his minority and secondly, 
the act to be compensated for was not done voluntarily by the promisor. 

The payment of bonus docs not come under Section 25(2) of the Contract 
Act as the employees render services in return for wages payable to them 
and not voluntarily.® Bonus as such means an ex gratia payment and there 
cannot be an action to enforce the payment of such an ex gratia payment* If 

1. Sindeskn v. Chandika, 49 All. 137: A.I.R. 1927 All. 242; 46 LC. 765; Indrmt 
Bmaswami v. Anthappa Chittiar, 16 M.L.J. 422. 

2. 16 Lah. 546 : 37 P.L.R. 690 : 158 I.C. 243 ; A.I.R. 1935 Lah. 561. 

3. Krishna v. Official Liguidaior, A.I.R. 1952 T.C. 99. 
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however is established that in fact there was an agreement to pay a 
certain sum as bonus and that it would be part of the contract of service 
between the parties, such a contract is enforceable. It cannot therefore 
amount to a promise without consideration, the consideration being the 
plaintiff’s service to the defendant on an express agreement that he 
was to be paid two sums, one described as salary and the other as bonus.^ 
Sis the labour laws. 

Agreements to pay time-barred debts. — A time-barred debt is 
ordinarily no consideration for a fresh promise to pay on the part of the 
debtor. An oral contract to repay made on the basis of a time-barred debt 
is an agreement without consideration and is, therefore, void, that is unen- 
forceable. Section 25 however makes a special case of a time-barred debt 
when a promise is made in writing and signed by the person to be charged 
therewith or by his agent generally or specially authorized in that behalf to 
pay wholly or in part such debt. Only where the law for the limitation of 
suits is the bar for the realization of the debt, the debtor may make a 
binding promise in favour of the creditor for its repayment provided how- 
ever the agreement is made in writing and is signed by the debtor as pro- 
misor or signed by his agent generally or specially authorized in that behalf. 
The unrealizable debt may thus be made a consideration for the later 
promise to repay if such promise is made in writing and signed by the 
promisor or by his agent. A owes B Rs. 1,000, but the debt is barred by 
the law of limitation. A signs a written promise to pay Rs. 500 on account 
of the debt. This is a contract, that is, a promise enforceable in law. An 
oral promise to repay a time-barred debt is not enforceable. 

A time-barred debt is undoubtedly a debt which continues to be due 
from the debtor though the remedy for its recovery through Courts may 
have been barred. Such debt can form a valid necessity for a transfer.* 
Where it is sought to recover a time-barred debt on the strength of a sub- 
sequent promise to pay made in writing by the debtor, the document relied 
on must contain an express promise to pay. An express promise to pay 
cannot be inferred from a mere acknowledgment.* A mere acknowledg- 
ment of liability without any express promise to pay will not suffice for 
Section 25(3).* 

Clause (3) of Section 25 docs not require that in the writing itself the 
consideration should be described as past debt, when in fact it was such past 


1. Shanmughasundaram v. Chidambaram, A.I.R. 1953 Mad. 433 ; Kanaka Sabapaihi v. Haji 
Oaman, A.I.R. 1925 Mad. 192 : 47 M.LJ. 791. 

2. KUhan v. Bachna^ A.I.R. 1954 Pepsu 44 ; Bvdh Singh v. Bhan Singh, A.I.R. 1934 Lah. 
962 ; Gqjadhar v. Jagannaih (F.B.), 46 All. 7.75 : A.I.R. 1924 All. 551. 

3. Allah Bakhsh v. Hamid Khan, A.I.R. 1931 All. 160 ; Raj Nanm v. Ram Sarup, A.I.R. 

\m \\\. , Gohind Das Sarju Das, (J908) 30 All. 268 : 5 A.L.J. 274 : (1908) A.W.N. 

129. 

4. Ba>^shar v, Baij Nash, A.I.R. 1938 Lah. 264. 
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debt and was known to the debtor as such.^ A promissory note purported to 
be executed for cash received, but the real consideration was proved to be a 
debt, the recovery of which was barred by the statute of limitations. The 
note was held as covered by clause (3) of Section 25.* 

A promise to pay under Section 25(3) will be enforced if the real consi- 
deration is shown to be a barred debt, though no reference is made in the 
document to such debt and no knowledge was there of the debtor that the 
debt was barred before the promise was made.* 

The debt of an insolvent who has obtained his final discharge is not a 
debt and cannot therefore form the consideration of a fresh enforceable 
promise.* 

An undertaking to execute an agreement for mortgage to pay off a 
time-barred debt is not a promise to pay the debt for the purposes of Sec- 
tion 25(3).* A promise to pay the amount which may be found due by an 
arbitrator on taking accounts between the parties is not a promise to pay a 
“debt** within the meaning of Section 25, the amount not being a liquidated 
sum.* Liquidated means ascertained and fixed in amount. 

A promise to pay an unascertained sum is not a promise to pay a “debt** 
within the meaning of Section 25(3) of the Contract Act. Where the recital 
in an ikrarnama showed that the mortgagors promised to pay an amount 
which might be found due on taking accounts, that is, an ascertained sum, 
the promise thus made was not construed as one falling under Section 25(3) 
of the Contract Act.’ A decretal debt barred by limitation can be adopted 
as consideration under Section 25(3).* 

If a person who is in possession of the property is liable to be proceeded 
against in an action, that would be sufficient to put him under an obligation 
to pay the debt for the purposes of Section 25(3; of the Contract Act. The 
obligation need not be personal but an obligation in the sense of an action 
being maintainable against the person in respect of the property in his hands. 
The words “the person to he charged therewith** in Section 25(3) need not refer 
only to a person who was initially or originally liable but may refer also to 
third parties who have undertaken the liability, though not personally, but 

1. Kasiurchand v. Marukchandf A.l.R. 1943 Bom. 447 ; Chandra prasad v. Varc^lal, 8 Bom. 
L.R. 644 ; iSa/i^Aura v. Kthr Singh, A.l.R. 1936 Lah. \0\S : AbduUakin v. Maung Ni Dun, 
(1929) 7 Rang. 292 ; 119 I.C. 738 : A.l.R. 1929 Rang. 240. 

2. Ganapathy v. Munisawmi, (1910) 33 Mad. 159. 

3. Muthayee Achi v. Sabbiah, A.l.R. 1951 Mad. 903 ; Ganapathy v. Munisawmi, (1910) 33 
Mad. 159 : 5 I.C. 754 ; Appa Rao v. Suryaprakasa, (1899) 23 Mad. 94 relied on. 

4. Naoroji V. Kazi Sidick, (1896) 20 Bom. 636, 642, 643. 

5. Allah Bakhsh v. Hamid Khan, (1931) All. L.J. 56 ; 130 I.C. 702 : A.l.R. 1931 AU. 160. 

6. Doraisami V* Vaithilinga (1917) 40 Mad. 31 : A.l.R. 1918 Mad. 1145 ; 

Sahib V. Moordin Sahib, (1899) 22 Mad. 139, 143. 

7. ' Sh$obachan v. Madho Saran, A.I.R. 1952 Pafha 73, 77 ; Doraisami v. Vaithilinga (F.B.), 
40 Mad. 31 : A.l.R, 1918 Mad. 1145. 

8. Niaz Ahmad y. Parshotam, (1930) 53 .AIL 374 : 129 I.C, 545 : A.l.R. 1931 AIL 154 j 
ShfipiOrav v. Govind, (1890) 14 Bom. 390 ; Billings v. Unr.oinnanUd Service Bank, (1081) 3 AlU 
781 ; Hma Lall v, Dhunpnt, (1878) 4 Cal. 500. 
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by reason of their owning the properties,* 

An agreement by the plaintiff to release the defendant’s brother from 
liability if it is legally enforceable at the time when the agreement is reached 
is quite a good consideration for a new agreement between the parties where- 
by the defendant undertakes to pay a certain amount.* Section 25(3) makes 
good consideration of a time-barred debt for a fresh agreement only when 
it was the debt of the promisor himself and not of a third person.* In 
Govinda v. Achutan,^ the literal meaning of clause (3) of the Section seems to 
have been taken. It was observed that the words ‘"by the person to be 
charged therewith” in Section 25(3) are wide enough to cover the case of a 
person who agrees to become liable for the payment of a debt due by 
another and need not be limited to the person who was indebted from the 
beginning. 

It will be submitted that time-barred debts of third persons if allowed 
to form good considerations for the promisors under Section 23(3) will render 
the concept of consideration nugatory to a very great extent and will also 
tend to give Section 25(3) an import much wider than the lawgivers had 
intended.® 

A promise to pay a part of the barred debt cannot be taken to be a 
promise to pay the whole of the debt. Thus, if a person promises to pay a 
portion of a barred debt, he can only be sued for that portion alone and not 
for the whole debt.® 

A manager as such is not competent to bind the other members of a 
joint Hindu family by a promise to pay a debt already statute-barred.’ A 
minor’s guardian is not an agent apropos Section 25(3).® A pleader is not 
an agent for clause (3) of Section 25 unless he is specially authorized in that 
belialf.® It is open to an executor to promise to pay the deceased’s lime- 
ban ed debts.*® 

The Deputy Commissioner acting on behalf of the Court of Wards Is 


1. Adtraja v. Beeranna, A.I.R. 1957 Mad. 14 ; Rama Pattar v. Viswanatha PaUart 45 Mad. 
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Ckampaklal v. Rayachand^ 34 Bom, L.R. 1005 : A.I.R 1932 Bom. 522 ; Pestonji v. Bat 
Meherbai, (1928) Bom. L.R. 1407 ; 112 I.C. 740 : A.I.R 1928 Bom. 539 ; Nazir Ahmad v, 
yiwan Das, A.I.R. 1938 Lah. 159 ; Abani Silas v. Kanti Chandra, 38 C.W.N. 253 : A.I.R. 
1934 Cal. 178 : 148 I.C. 1035. 
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5. Tilakchand v. JHamal, (1873) 10 B.H.G. 206, 215. 

6. Govinda v. Achutan, A.I.R. 1940 Mad, 678 ; Abani Bilas v. Kanti Chandra^ A.I.R. 1934 
Gal. 178. 

7. Nagarmal v. Bajranglal, A.I.R* 1930 P.C. 15 : (1950) 77 I.A. 22 ; 29 Pat. 272 : 52 
Bom. L,R. 467, 

8. Narotta ndas y. Bhagwansang, 41 Bom. L.R. 896:186 I.C. 66: A.I.R. 1939 Bom. 
464 ; Manikya v. Pushpa, 115 I.C. 263 t A.I.R, 1928 Cal. 850. 

9. Bansidhat v. Babu Lai, (1923) 21 All. L.J. 713 : 75 LG. 309. 

10. Pestonji Manekji v. Bai Mekerbai, A.I.R. 1928 Bom. 539. 
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not an agent generally or specially authorized to pay a time^baited debt 
within the meaning of Section 25(3) of the Contract Act. There il no 
provision in the U.P. Court of Wards Act which would entitle the Court of 
Wards to acknowledge or pay off a time-barred debt of its ward.^ The power 
of a karia of a joint family is not unlimited.* 

A Collector as agent to the Court of Wards is not an agent for a ward 
for the purposes of Section 25(3).* 

A mother succeeding to the estate of her son is not competent to alienate 
the property in order to discharge the time-barred debt of her Misband or 
her son.* 

A promise as required by sub-section (3) of Section 25 must be distinct 
or express promise in the sense that the language must indicate a statement 
of the borrower that payment would be made in future. It has to be some- 
thing more than a mere acknowledgment of debt where a promise can be 
usually read only by implication. For the purposes of the sub-section (3), 
a written promise should be discernible in the agreement itself.* 

Unless a promise to pay is in writing it cannot fall within the purview 
of Section 25(3). The implied promise to pay which is contained in all 
acknowledgments docs not attract the provisions of Section 25(3) because 
the implied promise to pay is not a promise to pay in writing as contemplat- 
ed in Section 25(3). Consequently, the words “after taking old accounts 
into consideration there remains to be paid a balance of Rs. 3,200’’ in an 
acknowledgment do not amount to a promise to pay within the meaning of 
Section 25(3). An implied promise is not sufficient.® In Chowksi Himatlal v. 
Chowksi Achrutlal, (1884) 8 Bom. 194, a full bench decision, it was held that 
a AAa/a, or account stated, bearing a stamp of one anna, but containing no 
promise in writing was a mere acknowledgment and not a contract within 
the meaning of Section 25, clause 3, of the Contract Act. When however 
there is a balance struck and interest has been fixed or agreed to be paid, 
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399 : A.I.R. 1940 Mad. 678 ; Ghulam Murtaza v. Fasih.un-nisa, (1935) 57 All. 434 : 152 I.C. 
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the words have been construed to mean a promise to pay within the meaning 
of Section 25(3),^ 

Where the words used are “baqui dene**, ‘‘baqui Icne** “baki deva*, 
‘mablaghandi’, *baki rahe’, ‘balance struck*, ‘balance due*, or ‘amount due* 
in the handwriting of the creditor and the entry is signed by the debtor it 
amounts only to an implied promise and not an express one, to pay on the 
part of the debtor within the meaning of Section 25(3).® The construction of 
the document in question will enable the Court to decide as to whether it is 
protected under Section 25(3).® 

Simple acknowledgment of the form of ‘baqi rahe Icne lekha kar ke*, 
‘baqi rahe*, ‘baqi rahe Icne*, ‘baqi lenc* or ‘baqi dene’ does not amount to 
a promise to pay and does not give fresh cause of action under Section 23(3) 
of the Contract Act. The promise to pay, necessary to bring a case within 
Section 25(3), must be in writing under Section 9 ; such a promise is an 
express promise and the document must bear words like ‘I promise to pay*, 
‘I undertake to pay* or ‘I shall send’, or the like.® The expression ‘nuqsan 
dcync’ or ‘dewne kite* was construed as a promise to pay within the mean- 
ing of Section 25.® 

An acknowledgment of liability containing an express promise to pay 
the debt even if made after the expiry of limitation constitutes a fresh 
promise to pay within the meaning of Section 25(3).® Section 25(3) of the 
Contract Act, where applicable, thus excluded Article 85 of the Indian 
Limitation Act, 1908.’ Now w the Limitation Act, 1963, Section 29 and 
item 1 of the Schedule thereto. 
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There was a vital difference between an acknowledgment under Section 19' 
of the Limitation Act, 1908, and^a fresh promise under Section 25(3) of the 
Contract Act. An unconditional acknowledgment was sufficient for the 
purpose of Section 19 of the Limitation Act, 1908, because such an acknoW'* 
Icdgmcnt implied a promise to pay. To accept an implied promise as the 
equivalent of a ‘"promise in writing” would make Section 19 of the Limita^^ 
tion Act, 1908, oiiose because tlic same result by way of an acknowledgment 
would be reached irrespective of whether it was taken during the period of 
limitation or outside it.^ Section 19 of the Limitation Act, 1908, required 
the acknowledgment in writing to be made while the period of limitation 
had not yet expired while Section 25(3) of the Contract Act enabled the 
promisor to make a signed promise in writing enforceable against himself 
even when such promise had been made after the original debt had been 
time-barred.* Under the general law of contract, while the cause of action 
still survives a written acknowledgment or oral agreement to extend the 
time of payment is enforceable. An oral agreement to extend the time of 
payment of an amount not already barred did not contravene the provisions 
of Section 29 of the Limitation Act, 1908, or Section 25 of the Contract 
Act ; but gave a fresh starting point of limitation.® When the scope of 
Section 19 of the Limitation Act, 1908, had been exhausted because of the 
efflux of time, the provisions of Section 25(3) of the Contract Act could be 
availed of, provided an express promise was made in writing and signed.* 
Now Section 18 of the Limitation Act, 1963. 

A mere implied promise to pay such as is conveyed by an unconditional 
acknowledgment is not sufficient to fuUil the requirements of Section 25(3) 
of the Couiraet Act and cannot furnish a fresh cause of action for time- 
barred debts. An acknowledgment without an cxprcj:s promise in writing 
cannot be interpreted as a promise under Section 25.^ A receipt by the 
debtor was executed after uudcrstaiiding the account. It stated that a 
certain amount was justly due from the debtor. It was held that although 

1. Tulsiram v, ZaboOf A.I.R. 19 Nag, ZZ9 ; Ganeshpramd v. Tombati, A.l.R. 1942 Nag, 
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Asirvada v, Vedamuthu, (1924) 86 l.G. 942 ; Maniram v. Rupchand, 33 Gal. 1047, 1058 : (190G) 
33 I. A. 165, 172. Section 18 of the Limitation Act, 1963, icplaces Section 19 of the Act 
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the words meant an implied promise to pay, they did not amount to an 
express promise in writing such as Scctidn 25(3) of the Contract Act 
requires. A statement made by a debtor as a witness in the Court admit- 
ting a time-barred debt docs not fulfil the requirements of Section 25(3) of 
the Contract Act.^ A conditional offer rejected by the other party does not 
amount to a promise within Section 25(3) so as to save limitation.* 

Account stated. — An account stated is a thing different from an acknow- 
ledgment. In an account stated there is consideration in the shape of an 
agreement that items on one side of the account be taken as paid by items 
on the other side.* In an account stated it does not matter if some 
of the items are time-barred. It would be a different thing if all the 
items are time-barred. If the whole account is time-barred, then the ban 
imposed by Section 25(3) of the Contract Act would apply 

The essence of an account stated is not the character of the items on one 
side or the other, but the fact that there arc cross items of account and that 
the parties mutually agree the several amounts of each and by treating the 
items so agreed on the one side as discharging the items on the other side 
pro tantOj go on to agree that the balance only is payable. Such a transaction 
is in truth bilateral, and creates a new debt and a new cause of action. 

There arc mutual promises, the one side agreeing to accept the amount of 
the balance of the debt as true (because there must in such cases l)e» at least 
in the end, a creditor to whom the balance is due) and to pay it, the other 
side agreeing the entire debt as at a certain figure and then agreeing that it 
has been discharged to such and such extent, so that there will be complete 
satisfaction on payment of the agreed balance. Hence there is mutual 
consideration to support the promises on cither side and to constitute the 
new cause of actiem.® 

An account stated is no more than an agreement and when the entire 
claim is barred prior to the date of the settlement, the account stated can- 
not give rise to any new cause of action unless it amounts to an express 
promise within the meaning of Section 25(3). When the entire claim is not 
barred but only a portion thereof, the maximum that can be said is that the 
consideration for the settlement is inadequate. The position however is 
different when the entire claim is barred. In such a case there is no consi- 
deration at all and the agreement will be void unless it is saved by Section 
25(3).« 
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2. Shyam Sundar v. Parlakimtdi MunicipatUy, A,I,R, 1964 Orissa 111. 

3. Siqueira v. Noronka, A,I,R, 1934 P.G. 144 (a case from Eastern Africa). 

4. Ganeshprasad v. Rombati Bai, A.I.R. 1942 Nag. 92 ; Kesar Singh v. Sant Ram, (1937) 18 

Lah. 234 : A.I.R. 1937 Lah. 865 : 169 I.G. 608 : 39 P.L.R. 921 ; Tulsi Ram v. Z^boo, A.I.R. 
1949 Nag. 229; Mranha, A.LR. 1934 P.G. 144: 151 l.C. 90 ; Bishm Chandv. 
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OrdUa^iarily, a khata or account stated is treated as a mere/ai;Jc]iowledgmeiit 
and not as an express promise under Section 25(3) of the Contract Act^ 
Where, however, an express promise has been made in course of the kh(Ua or 
account stated the case will be obviously protected under Section 25(3).* 

Every partner of a firm has in law an inherent right to sign an ^‘account 
stated” and must therefore be presumed to act as such. Where it is found 
that the “account stated” is signed by a managing partner who had actual 
power to act and sign on behalf of the firm, the firm is liable on it. A pro- 
mise to pay is a condition precedent to the applicability of Section 25 of the 
Contract Act. When an “account stated” is signed by the party sought to 
be made liable or by its duly authorized agent, the “account stated” as envi- 
saged in Article 64 is created. Such an “account stated” gives rise to a new 
cause of action and a suit brought within three years of the date of such a 
cause of action is not barred by limitation.’ Now see Article 26 of Schedule 
to the Limitation Act, 1963. 

Promise to pay. — An agreement which is made for consideration docs 
not come within the purview of the principle of Section 25.* Thus, an 
agreement to pay a time-barred debt for consideration such as a further 
loan which need not be adequate, would be perfectly valid and would amount 
to a contract under Section 2 of the Contract Act and enforceable at law. 
Such an agreement docs not fall under Section 25.’ 

Wherever there is a balance struck and the interest has been fixed or 
agreed to be paid, the words have been construed to mean a promise to pay 
within the meaning of Section 25(3).® 

Whenever an acknowledgment is coupled with an agreement to pay 
interest, it cannot be regarded as a mere acknowledgment but should be 
regarded as an agreement with a promise to pay within the meaning of 
Section 25(3).^ If a person takes a sum from another person on condition 
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that it shall caity interest at a particular rate then in legal language he 
takes a loan and incurs a debt^ and in all debts and loans the law implies an 
obligation on the part of the debtor or borrower to pay back the loan and a 
promise to pay is implicit. Where at the time of loan a fresh advance of 
Rs. 56 is made and Rs. 1,244 are due on an old account which had become 
barred by time, the contract cannot be regarded as one wholly without consi- 
deration. The consolidated sarkhat executed by the debtor embodies a new 
contract for a fresh consideration and the entire amount due thereunder can 
be recovered from its executant. Section 25 only applies to contracts which 
arc wholly without consideration and not to contracts which may be for an 
inadequate consideration. Hence, sub-section (3) only applies when a 
wholly gratuitous promise is made to pay a time- barred debt and not to 
those cases when a promise to pay a time-barred debt is made for some con- 
sideration though the consideration might be inadequate. A mere acknow- 
ledgment of debt without more is not sufficient to satisfy the conditions of 
Section 25(3) and an express promise to pay is necessary. The wdrds 
^‘balance due** or ‘^amount due** endorsed by a debtor in the creditor*s 
account-books import an implied promise and not an express promise to 
pay.i 

In order to satisfy the terms of Section 25(3) there must be a promise to 
pay a debt ; the debt must be one of which the creditor might have enforced 
payment but for the law for the limitation of suits ; the promise must be 
mad<^ in writing ; and the writing must be signed by the person to be charged 
therewith or by his agent generally or specially authorized on his behalf. 
On the fulfilment of these conditions, the promise becomes a contract though 
there may not be any consideration for it. The plaintiff brought a suit 
against tlie E.I, Railway for recovery of compensation for short delivery of 
goods. The defendant pleaded bar of limitation. The plaintiff relied upon 
a letter sent by the Chief Commercial Manager of the Railway in which it 
had been stated that a pay order for a certain amount had been sent to the 
plaintiff in full and final settlement of his claim. The letter was held as not 
containing a promise sufficient to satisfy the requirements of Section 25(3), 
and therefore there was no contract to pay within the meaning of that 
Section.* 

Where the debtor proposes in a letter to pay a time-barred debt by 
monthly instalments and remits some of the instalments as proposed, the 
acceptance of the instalments by the creditor constitutes acceptance of the 
proposal by conduct so as to convert the proposal into a promise within the 
meaning of Section 25(3).* 

The plaintiff*s claim on the basis of a pro-note executed by the defendant 


1 . D 0 bi Prasad v. Bhagwati Prasad, A.I.R. 1943 All. 63 ; Ram Lai v. Karm Chand, AJ.R, 
1938 Uh. 155. 

2. Sfwm Afjundas v. in Council, A.I.R. 1952 Cal. 443. 

3* (Ttforft Names Book Co. v* JT. V. S. Ij$r, A.LR. 1940 Rang. 159 ; Appa R^ y. S urya- 
trakasa Reto. (1899) 23 Mad. 94» 
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was barred by limitation. The defendant applied to the D<ibt Conciliation 
Board for relief and made a statement before the Board undertaking to pay 
his creditors including the plaintiff at the rate of seven annas in the 
rupee, if he was granted four months time. Some of the creditors accepted 
the offer but the plaintiff refused it. Subsequently, the plaintiff brought a 
suit to recover his debt founding his claim under Section 25 (3) on the 
basis of the offer made by the defendant before the Debt Conciliation 
Board. It was held that Section 25(3) was based on an agreement. As 
the plaintiff had refused the defendant’s offer there was no agreement and 
hence the offer could not be made the basis of a claim under Section 25(3).^ 

1^'rom the wordings of Section 25(3) it appears that what is especially 
insisted on in clause (3) is a promise made in writing and signed by the 
person to be charged therewith, or by his agent generally or specially autho* 
rized in that behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation of suits. 
Apart from the writing and signature, sine qua non for the application of 
clause (3),^ the general rules governing the formation of a contract will 
govern clause (3) of Section 25 as well. The proposal, acceptance or 
writing and sigii<iture in question do not seem to call for any special treat- 
ment. The proposal or acceptance, when taken either of them, may be 
either express or implied or partly express and parily implied ; only the 
resultant promise must be made in writing and signed as required in clause 
(3). Only on llie construction of the whole affair a Court will be enabled 
to ascertain wliether or not a concluded promise had been reached. The 
several decisions* should be viewed accordingly. 

A letter offering to pay compensation on certain terms is not a promise of 
the kind mentioned in Scciioii 23(3), and does not give fresh start of limita- 
tion.* 

Gifts. —Explanation 1 to Section 25 makes it clear that a gift when actually 
made will be treated as a valid one between the donor and the donee. The 
question of consideration will not be considered relevant so far as an executed 
gift is concerned.* A gift may however be tainted with undue influence, 
fraud, coercion, misrepresentation, or mistake.* The personal law of the 
citizen as well as the public policy of the law may render a gift void. See 
under Op{m(d to public policy ^ Section 23, ante. 


1. Vinkatappayya v. Venkatappayya, A.I.R. 1946 Mad. 72. 

2. Ramprasad v. Anandif A.I.R. 1938 Nag. 180. 

3. Appa Rao v. Suryaprakasa, (1899), 23 Mad. 94, 97, 98; George Newnes Book Co. v, 
K.V.S.IyeT,{m(^)Kzxig,Zni 189 I.C. 622: A.I.R. 1940 Rang. I'iS ; Venkatappayyav. 
VenkMtappayya, A.I.R. 1946 Mad. 72 ; Sriram v. G. G, in Council, A.I.R. 1952 Cal. 443. 

4. Union of India v. Bikaner Textiles, A.I.R. 1961 Raj. 211. 

5. Gopal Satan v. Sita Deoi, 36 G.W.N. 392 : 34 Bom. L.R. 470 : 135 I.C. 753 ; AI.R. 
1932 P.C. 34 ; Bai Hiradeui v. Official Assignee of Bombay, A.I.R. 1955 Bom. 122, 126. 

6. Annoda Mohun v. Bhutan Mohini, (1901) 28 Cal. 546, 548 ; Na^jamma v. Ungoppa, (F3*) 

4 DX.R. (Mys.) 118 ; V. Basangouda, A.I.R. 1938 Bom. 304 Wadd kkdn 

Bwaz Ah Kkofip Cal« 545 P. C. 



S. 26] . AGREEMENTS TN RESTRAINT OF HARRIAOE 537 

2&> Every agreement in restraint of the marriage of any per- 
Agreemeat in res- son Other than a minor, is void. 

traint of marriage 
void. 

Agreement in restraint of marriage. — An agreement in restraint of 
marriage of any person who is not a minor is unenforceable in law. It 
appears that in the interest of a minor the Legislature has made an exception 
in favour of an agreement which seeks to restrain a minor from marriage. 
Marriage itself is governed by the personal law of a person, subject, of course, 
to the various legislations governing the subject. The Child Marriage 
Restraint Act, 1929, as well as the Hindu Marriage Act, 1955, for examples, 
have prescribed the minimum age limits for marriage. The reference made 
in Section 26 to a minor means that a person who is not a minor according 
to the Indian Majority Act, 1875, cannot be restrained from marriage by 
means of any contract. A provision in an agreement seeking to restrain a 
major from marriage will be void on the ground of the statutory prohibition 
as contained in Section 26 of the Contract Act. Whitley Stokes thought 
that “As the Section is worded, an agreement in restraint of marriage 
at any time would be valid if A were minor at the date of the agreement.**^ 
It appears, however, that such a contract can be valid and operative only if 
the marriage was promised as to take place during the minority of the boy 
or the girl. 

Section 9 of the Child Marriage Restraint Act, 1929, implies that a child 
marriage is a valid marriage in spite of its penal consequences, for which see 
Sections 3 to 6, ibid. This is so, in spile of the court’s power to issue an 
injunction prohibiting marriage in contravention of the Act, for which 
Section 12, ibid. Marriage solemnized after the commencement of the 
Hindu Marriage Act, 1955, and in contravention of any one of the conditions 
specified in clauses (i), (iv) and (v) of Section 5 of the said Act arc null and 
void and niay, on a petition presented by either party thereto, be so declared 
by a decree of nullity.® Violation of clause (iii) or (vi) of Section 5 of the Act 
does not render the marriage void or voidable. As to voidable marriages 
under the Act, see Section 12, ibid, 

A child marriage is a valid marriage in spite of its penal consequences 
under the Child Marriage Restraint Act, 1929. This, however, docs not 
mean that a contract of marriage entered into by a person who is a minor 
under the Indian Majority Act, 1875, will be a valid one. Such a contract 
will be hit by Section 11 of the Contract Act. Similarly, contracts of 
marriage entered into by guardians of minors in violation of any one of the 
Acts governing a particular marriage will be void even though a particular 
marriage, where effected, may be held valid under the statutory provisions 
of a given Act or on the ground of public policy of the law. Where the 
contract has been entered into by a* guardian for the marriage of a minor 

h An^Mndian Cedes^ voL I, (1887), 563. 

2. Section \\, ibid. 
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and such contract is not opposed to the provisions of any Act or the policy 
of any Act and there has been a breach in its performance/tbe guardian 
will be held liable for damages. A contract for marriage cannot be specifi- 
cally enforced, but that does not bar a decree of damages for the failure to 
perform the contract.^ 

In R 0 O Rani v. Gulab Rani, A.I.R. 1942 All. 351, the High Court at Allaha- 
bad doubted as to whether a partial or indirect restraint of marriage was 
within the scope of Section 26. There is no reason why the Wordings of the 
Section should be construed as saving a partial or indirect restraint of 
marriage. Marriage should also mean re-marriage. The view taken in 
Latafatunnisav, Shaharbanu, 1932 O\xdh20S: 139 LG. 292, seems to 

have been unnecessarily influenced by the rules of English common law on 
the subject. In Latafatunnisa*s case it was thought that a restraint on absolute 
marri 2 tge was different from a restraint on re-marriage. A condition in a 
that if the widow of a co-sharer married, she would forfeit her right to 
the profits under the wakf was accordingly held valid. 

The English law of restraint of marriage.— On the ground of public 
policy, conditions attached to gifts or bequests to a person who has never been 
married, if in general restraint of marriage, arc void, i.c., the donee or legatee 
takes the gift or bequest whether he or she marries or not; but a condition in 
restraint of the second marriage, whether of a man or woman, is not void, 
and a condition is good if the restraint be partial only, c.g., if there be 
a bequest, with a gift over if the legatee should marry a particular person, or 
' without a particular person’s consent.* 

Contracts in restraint of marriage arc void. By an agreement a person cannot 
be bound to marry one particular person and no other.® Marriage brocage 
contracts arc also void.® Agreements for present and immediate separation 
arc valid.® Where monogamy is the law, an agreement by a married person 
made when the other spouse is still living to marry yet another person whe- 
ther before or after the death of the existing spouse is void in law. If the 
promisee was aware of the existence of the other husband or wife as the case 
may be, he or she can neither enforce the agreement ; nor can he or she 
recover damages for the breach thereof. Only where the promisee was 
ignorant of the promisor’s other spouse, damage will lie in favour of the 
promisee in an action for a breach of the contract.® An agreement for sepa- 
ration in future or for maintenance in case of separation in future is not 


1. Purshotamdas Tribhovandas v. Purshotamdas Mangaldas, (1897) 21 Bom. 23 ; In the matUr 
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Allison, [1935] 2 K.B. 403 ; Shaw v. Shaw, [1954] 2 Q..B. 429 : [1954] 2 All E.R. 638 ; Wild 
y, Harris (1849), 7 G.B. 999; MiUward v. Lfft/wwood (1850), 5 Exch. 775. 6’si alio under 
Section 73, post. 
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valid.^ If a separation has actually occurred or become inevitable, the law 
allows the matter to be dealt with according to the realities of the position. 
It does not^ however, permit an agreement which contemplates ti^ future 
possibility of so undesirable a state of affairs. Where a person has already 
obtained a decree nisi for the dissolution of his or her marriage, the consortium 
between the petitioning spouse and the respondent being over, he or she 
can enter into an agreement to marry with any other third person.* When, 
however, a breach has once occurred between the spouses and, again, they 
decide to live together, in the agreement, where any, they may provide for 
maintenace and other things should separation be necessitated once again in 
future.® 

27. Every agreement by which any one is restrained from 
Agreement in res- exercising a lawful profession, trade, or business of 

traint of trade void, ig tO ^Jj^t extent VOid. 

Exception 1 — One who sells the goodwill of a business may 
Saving of agree- agree with the buyer to refrain from carrying on 
mentnot to carry a similar busincss, within specified local limits, so 

on busincss of - t i ... ^ 

which goodwill is long as the buyer, or any person deriving title to 
the goodwill from him, carries on a like business 
therein : Provided that such limits appear to the Court reason- 
able, regard being had to the nature of the business. 

Agreements in restraint of trade. — An agreement seeking to restrain a * 

person from exercising a lawful profession, trade, or business of any kind is 
void to that extent. The expression, ‘void to that extent’ seems to imply 
that when an agreement is not fundamentally objectionable and contains 
provisions or have objects that are not objectionable as well as provisions 
with the object of restraining a person from exercising a lawful calling, it 
will be void in so far as it seeks to impose a restraint on the exercise of the 
lawful calling. Where a contract is not objectionable to the core, the void 
provisions may be severed from the valid ones, and the valid ones enforced. 
This is in consonance with the English common law on the subject. For the 
severability of a contract see under Section 24, ante. 

An agreement by which any one is restrained from exercising a lawful 
profession, trade, or business of any kind is void.^ Even a partial restraint is 
void.® Section 27 is intended to prevent a partial as well as a total restraint 
of trade. It does away with the distinction observed in the English cases 

1. V. W'. (1857), 3 K. & J. 382 ; BrodU v. Brodie, [1917] P. 271. 

2. Fender v. Su John-Mildm^^, [1938] A.G. 1 : [1937] 3 All E.R. 402. 

3. Hanison v. Harrison [1910] 1 K.B. 35. 

4. Khurai Municipality v. Kaluram Hiralal, A.I.R. 1944 Nag. 73 ; Fraser and Co, v. Bombay 

Ice Manufacturing Co„ (1905) 29 Bom. 107; Haribhai Maneklalw, Sharafali (1897) 22 

Bom. 861, 866. 

5. Madhub Chunder y, Rajeoomar, (1874) 14 Beng. L.R, 76; Brahmaputra Tea Co,, Ld. y, 
E, Scarth, (1885) 11 Cal. 545, 549. 
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between partial and total restraint of trade, and makes all contracts falling 
within its terms void unless they fall within its exceptions.^ A contract under 
wliich a person is partially restrained from competing, after the term of his 
engagement is over, with his former employer, is bad under Section 27.® 

Where the proper law of a given contract is the Indian law, foreign law 
will not apply.® A clause not bad as being in restraint of trade may be 
severed from a clause which is so bad,® Where the agreement is not divisible, 
it is altogether void. A reasonable restraint is not bad in law.® As to what 
is a reasonable restraint see below. 

The question whether an agreement is void under Section 27 must be 
decided upon the wording of that Section. There is nothing in the wording 
of Section 27 to suggest that the principle stated therein does not apply 
when the restraint is for a limited period only or is confined to a particular 
area. Such matters of partial restriction have effect only when the facts 
fall within the exception to the Section. Where the agreement between the 
parties was that for a period of three months the Laxmi Oil Mills would not 
place on the market in Sind any cotton husks whatever and that D who 
purchased cotton husks from the said Mills would be left a clear field to sell 
cotton husks in Sind during this period and D was to pay a sum of Rs. 
2,812-8-0 to eliminate the competition of the Laxmi Oil Mills which was 
at least a serious competitor, it was held that th^ business of selling cotton 
husks undoubtedly was a trade or business within the meaning of Section 27 
and that the case was one where the primary object of the agreement was a 
restrictive covenant falling within the purview of Section 27 and as such it 
was void to that extent.® Where the agreement was in the nature of a trade 
combination for mutual benefit to avoid competition it was not in restraint 
of trade within Section 27. Where the owners of two rival businesses entered 
into a partnership and agreed that one business was to be stopped unless the 
demand exceeded a certain limit and in any case the owners were to get 
fixed shares in profits after deducting costs of production at a fixed rate, the 
agreement was held to be in the nature of a trade combination for mutual 
benefit to avoid competition and was not in restraint of trade within 
Section 27.’ Agreement between several firms to fix rates for ginning and 
baling cotton and to share profits is neither in restraint of trade nor against 
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public poKcy.' A stipulation in a contract prohibiting any sales of goods to 
others, during a particular period, of a similar description to those bought 
under the contract, is not a stipulation in restraint of trade under Section 
27.* A contract between partners of a partnership firm determining their 
respective rights and duties may provide that a partner shall not carry on 
any business other than that of the firm while he is a partner.* 

An agreement entered into by an owner of land with the owner of 
adjoining land, to the effect that a market for the sale of cattle should not be 
held on the same day on the lands of both of them, is not an agreement to 
which the principle of Section 2 7 applies.* A right to bid at an auction is a 
valuable right and unless there is any law which prevents persons from 
entering into agreements not to bid, such agreements prima facie are legal, 
and the consideration of the agreement could be enforced in a court of law. 
An agreement between two bidders whereby one agrees not to bid at an 
auction sale of the right to recover market dues, in consideration of Rs. 500, 
can be enforced, when such an agreement does not result in restraint of trade 
and it is not suggested that these two were the only bidders.® 

An agreement of services by which an employee binds himself, during the 
term of his agreement, not to compete with his employer directly or indirectly 
is not in restraint of trade,® A agreed on certain terms to become an assistant 
for three years to who was a physician and surgeon practising at Zanzibar. 
The terms contained the words ‘The ordinary clause against practitioner 
must be drawn up”. Disagreement having taken place, A after a year began 
to practise in Zanzibar on his own account. B sued for an injunction to 
restrain him. B was entitled to an injunction restraining A from practising 
in Zanzibar on his own account during the period of three years.’^ 

The term ‘local limits’ in Section 27 may not, in particular cases, exclude 
the spatial limits that seek to embrace the whole globe in their extent. 
‘Local’, ot locus, means spatial. See below. 

A agreed to serve B under an agreement which provided that A should be 
in the exclusive employment of B for a period of three years commencing 
from 1 January, 1944, and that during the said term, A should not whether 
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he be in the employment or not, get in the employment of anyone ebe ae a 
weaving master or as an employee under any title discharging lubstantially 
the same duties with any firm, individual, or company in any part of India 
including the then Native States for the said period of three years or any 
portion of the remaining period of the said term. After one year A left the 
service of B and entered the service of C as a weaving master. B filed a suit 
praying for an injunction restraining A from serving elsewhere in breach of 
the negative covenant contained in the agreement. It was held that the 
agreement was not unreasonably wide in restraint of trade and was therefore 
enforceable. Injunctions were accordingly granted in terms of the negative 
covenant. Illustrations (^r) and (d) to Section 57 of the Specific Relief Act, 
1877, in terms recognized such a contract. The contract was not against the 
principles of Section 27 of the Contract Act.^ Now see Section 42 of the 
Specific Relief Act, 1963. 

The question whether an agreement on which the suit was based was 
in restraint of trade within the meaning of Section 27 or not is a question of 
law and can be raised in second appeal.* Plaintiffs advanced money to the 
defendants for the purpose of carrying on work in certain mica mines, in 
pursuance of an agreement by which defendants undertook, in consideration 
of the advance, to send all the mica produced from the mines to plaintiffs 
and bound themselves not to send any of it to any firm other than plaintiffs’, 
or keep any in stock. Plaintiffs now complained that defendants had, in 
breach of their agreement, arranged to consign and had already made con- 
signments of mica to another firm and were keeping mica stock. Plaintiffs 
prayed for and obtained an injunction restraining defendants from acting in 
violation of the terms of the agreement.* 

A contract under which goods were purchased at a certain rate for the 
Cuttack market, containing a stipulation that if the goods went to 
Madras, a higher rate should be paid for them was construed as not one in 
restraint of trade.^ 

The Indian Trade Unions Act, 1926, Section 19, lays down: Notwith- 
standing anything contained in any other law for the time being in force, an 
agreement between the members of a registered Trade Union shall not be 
void or voidable merely by reason of the fact that any of the objects of the 
agreement arc in restraint of trade provided that nothing in this Section 
shall enable any Civil Court to entertain any legal proceeding instituted for 
the express purpose of enforcing or recovering damages for the breach of 
any agreement concerning the conditions on which any members of a Trade 
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Union ^aU or ahall not sell their goods, transact businesfi^ work, employ, or 
be employed! Any person who has attained the age of fifteen years may be 
a member of a registered Trade Union subject to any rules of the Trade 
Union to the contrary, and may, subject as aforesaid, enjoy all the rights of 
a member and execute all instruments and give all acquittances necessary to 
be executed or given under the rules.^ In England, too, the purposes of 
any trade union shall not, by reason merely that they arc in restraint of 
trade, be unlawful so as to render void., .any agreement or trust,* 

Certain Hindu workers in lead agreed not to carry on their business with 
the assistance of any persons not belonging to their caste. The agreement 
was void.* A covenant of restraint should be designed to protect the legiti- 
mate proprietory interests of the covenantee. The law docs not allow a 
covenant merely to avoid competition.* Sec Petrofina, Ltd, v. Marlin, [1965] 
2 All E.R. 176. 

Goodwill of business. — Goodwill of a business is the attractive force 
which brings in custom.* It is the probability that the old customers will 
resort to the old place.® 

As an abstract proposition, there can be no doubt that a particular 
goodwill may be local or personal or partly one and partly the other. Its 
character depends on the nature of the business or the circumstances.^ 

The goodwill of a business is a composite thing referable in part to its 
locality, in part to the way in which it is conducted and the personality of 
those who conduct it, and in part to the likelihood of competition, many 
customers being no doubt attracted by mixed motives in conferring their 
custom.* It is the whole advantage, whatever it may be, of the reputation 
and connection of the firm, which may have been built up by years of honest 
work or gained by lavish expenditure of money.® 

The “goodwill” of a business thus means every positive advantage as 
contrasted with the negative advantage that has been acquired by the old 
firm in carrying on its business, whether connected with the premises of the 
business, or its name or style, and everything connected with or carrying with 
it the benefit of the business. Often it happens that the goodwill is the 

1. Section 21, 

2. Trade Unions Act, 1871, Section 3. 

3. Vaithelinga v. Saminada, (1878) 2 Mad. 44. 

4. Shrte Gopal Paper Mills, Ltd, v. Surendra, A.I.R. 1962 Cal, 61. 

5. /. R, C, V. Muller & Co,’s Margarine Ltd,, [1901] A.C. 217, {per Lord Macnaghteti at 
p. 224). 

6. Cruttwell v, l^e, 1 7 Ves. 335 {per Lord Eldon at p. 346 ) ; cited, Pearson v. Pearson, 
(1884) 27 Gh. D. 145 {per Cotton, L.J., at p. 155). 

7. Federal Commissioner of Taxation V, Williamson, 67 G.L.R. 561 (^er Rich, J., at 

p. 563). 

8. Federal Commissioner of Taxation v. Williamson, (1943) 67 C.L.R. 561 (^^Rich, J., 
at p. 564). 

9. Trego v. Hunt, [1896] A.C. 7 {pm Lord Macnaghten at p. 24). , , 

10. Churton V, Douglas, }ohn, 174 (^r Wood, V.-C., at p, 188) ; 70 E.R. 385, 391 ; 28 
b.J. Gh. 845. See also Stroud's JudUial Dictionary, .3rd ed. (1952),^vol. 2, pp. 1249-52. 
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very sr|^ and life of the business, without which the business would yield 
little or no fruit.^ 

The name of a firm is a very important part of the goodwill.* The vendor 
of a goodwill therefore must not carry on business in the name appertaining 
to such goodwill, nor hold out his new enterprise as the old business.* Nor 
can he object to his purchaser using the vendor’s name, if it be the name, or 
part of the name, of the firm.* But the purchaser must not use it in such a 
way as to hold out that the vendor remains the real owner of the business, 
nor so as to expose him to any liability.® In Townsend v. Jarman^ [1900] 2 
Ch. 698, a purchaser bought a freehold shop with the vendor’s name carved 
thereon, but did not use the name in his business. The vendor could not 
compel him to erase it.® But a purchaser of a business is not entitled to use 
the trade name where deception would, probably, arise therefrom.'^ In 
Ginesi v. Cooper & Co., [1896] Ch. D. 596, Jessel, M. R., held that a trader 
who has sold his business and goodwill to another for value must abstain not 
only from soliciting orders from but also from dealing with the old customers. 
In an earlier case, namely, go 1 1 v, Barrett, (1880) 15 Ch. D. 306 C. A., 

Colton, L. J., at page 315, however observed that in the absence of express 
restriction, the vendor may, notwithstanding the sale of his “goodwill” 
continue to deal with his old customers, though he cannot solicit them.® In 
Trego V. Hunfi [189(51 A. C. 7, it has been conclusively held that wlicrc the 
goodwill of a business is sold (without further provision) the vendor may set 
up a rival business, but he is not entitled to canvass the customers of tlic old 
firm, and may be restricted by injunction from soliciting any person who was 
a customer of the old firm prior to the sale to continue to deal with the 
vendor, or not to deal with the purchaser. The same principle is applicable 
to the case where a person has been taken into partnership on the terms that 
on the expiration of the parinership the goodwill of the business shall belonj^ 
solely to the other partner.® This is so even though the old customers have 
already, and of their own accord, become customers of the vendor’s new 
business.^® 

In Gillingham v. Beddow, [1900] 2 Ch. 242, one of two partners bought out 
the other under their articles. The articles provided that the outgoing 


1. Trego V. Hunt, [1896J A.C^. 7 [per Lord Macnaghten at p. 24). 

2. Churion v. Douglas, 28 L.J. Ch. 845. 

3. Churton v. Douglas, 28 L.J. Ch. 845. 

4. Levy v. Walker, (1878-9) 10 Ch. D. 436 G.A. (/>fr James, L.J , at p. 436). 

5. Thynne v. Shove, (1090) 45 Ch.D. 577 {per Stirling, J., at p. 380). 

6. Sec ibid., per Far well, J., at p. 706. 

7. Thornloe v. Hill, [1894] 1 Ch. 569. 

8. See also ibid., James, L.J., at p. 311 and per Brett, L.J., at p. 313. 

9. Labouchere v. Dawson, L.R. 13 Eq. 322 approved ', and Peairson v. Pearson, 27 Ch.D. 145 
overruled. 

10. Curl Brothers Ltd. v. Webster [1904] 1 Ch. 685 {per Farwcll, J„ at p. 688) ; Walker v. 
Afo«r«m (1881-82) 19 Ch.D. 355 {per Uxeh, U}., and Lindlcy, LJ., at p. 364); Pearson v. 
Pearson, 27 Ch.D. 145 {per Lindlcy, L.J., at p. 159). 
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partner might set up a similar business in the neighbourhood. The proviK!^ 
was held as merely declaratory, and it did not authorize solicitation of old 
customers.! 

As to implying the sale of a ‘‘goodwill** without its express mention, see 
Pearson v. Pearson, 27 Ch. D. 145, and Gray v. Smith, 58 L. J. Ch. 805. In 
Jennings v. Jennings, [1898] 1 Ch. 378, the goodwill was not specifically 
mentioned in the terms of the compromise. But the relations of vendor and 
purchaser existed between the parties, and the ordinary obligations of a 
vendor were fastened upon the party. Valid agreements in restraint of trade 
in connection with a business pass with the sale of its goodwill,* though the 
word “goodwiir* may not be mentioned.* 

“Goodwill** is applicable to a stockbroker’s business,* though the said term 
seems inapplicable to a business which depends upon personal trust and 
confidence.® Thus, though “goodwill” in general means the chance of being 
able to keep a business connected witli the place where it has been carried 
on, it is in this sense inapplicable to the business of solicitors.® 

Where, on a dissolution of partnership, one partner buys the “goodwill**, 
he is entitled to all the rights passing under that word, notwithstanding that 
the partnership agreement provides that nothing therein contained “shall 
prevent either partner from starting a similar business after the expiration of 
the partnersliip”.’ As to sale of a goodwill by the Court on a partnership 
winding sec Walker v. Mottram, (1881-82) 19 Ch. D. 355; Jennings v. Jennings, 
[1898J 1 Ch. 378; In re David and Matthews, [1899J 1 Ch. 378 (Romer,J.); Hill 
v. Fearis, [1905J 1 Ch. 46G; Johnson v. Helleley, 34 L. J. Ch. 1 79: (1864) 2 D. J. 
& S. 446. On compulsory alienation see Walker v, Mottram, (1881*82) 19 
Cli.D. 355 C.A., and Dawson v. Beeson, (1883) 22 Ch.D. 504. 

The mere assignment of a trade name unconnected with any business, 
being a mere assignment, is invalid.® The goodwill of a business cannot be 
separated from it,® 

The capital value of a goodwill is an alternative to profits, not part of 
them. It is the price at which a person renounces his rights to future profits. 
As to “profits’* see In re Spanish Prospecting Co,, [191 1 J 1 Ch. 92. 

In business practice, the value of the goodwill of a business is generally 
taken as the amount equivalent to one year’s profits on the basis of an annual 
average for the three preceding years. The value of a goodwill, or of a 

1. Sec ibid., per Coasens-Hardy, J., at p. 244. 

2. Jacoby v. Whiimwre, 49 L.T. 335. 

3. Smith V. Haw^rn, 76 L.T. 716. 

4. Hill V. Feofis, [1905] 1 Ch. 466 {per Warrington, J., at p. 474). 

5. Austen v. Boys (1858), 2 Dc G & J. 626 ; 27 L.J. Ch. 243 ; Arundell v. Bell, 52 L.J. Ch. 
537 ; Jams v. Jams, 33 S J. 366, 

6. Austen v. Boys (1858), 2 Dc G. &J. 626, 636: 44 E.R. 1133, 1136 (per Lord 
Chelmsford, L.C,). 

7. Gillingham v. Beddaw, [1900] 2 Ch. 242 (per Cozeni-Har dy at p. 244)^ 

8. Thomtoe v. Hill, [1894] 1 Ch. 569 (per Romer, J., at p. 577). 

9. /. ft. C, V. Libus, (Eneeutm), 1 73 L.T. 342* 
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patrticulftr aspect of it, may be taken to be that sum which, in the judgment 
of persons accustomed to value the particular subject^-matter, a purchaser 
would be willing to pay for the custom attached to the business,^ la the 
absence of strong indication to the contrary, a gift of an incorporeal asset such 
as goodwill, coupled with the gift of a number of corporeal assets, could not 
be construed so as to include freehold premises, and, therefore, the freehold 
did not pass under the bequest.® 

A mortgage of hereditaments does not, generally, pass the goodwill of the 
business there carried on, if it be not expressely assigned.® Although in some 
cases the goodwill of trade premises passes to a mortgagee, that does not 
apply to a case where the goodwill depends on the personal skill of the 
owner.^ In Whitley v. Ckallis, [1892] 1 Ch. 64, the security did not charge 
the goodwill and business carried on the premises.® In In re Bennett. Clarke 
V. White, [1899J 1 Ch. 316, too, the goodwill did not pass to the mortgagee 
by the mortgage deed.® See also Law Guarantee and Trust Society, Lid. v. Mitcham 
and Cheam Brewery Co., Ltd., [1906] 2 Ch. 98.’ As to goodwill, see also below. 

Agreements selling goodwill of business.— An agrrerncnl seeking to 
restrain a person from exercising a lawful profession, trade, or business of 
any kind is void to that extent. A person may however sell to another the 
goodwill of a business and the purchaser of the goodwill may seek to restrain 
the seller from carrying on a similar business within specified local limits ; 
and the restraint thus imposed on the seller wdll be binriing on him so long 
as the purchaser, or any person deriving title to the goodwill from him, 
carries on a like business therein. The specified local limits within which the 
seller will be restrained from carrying on a similar business cannot however 
be unlimited in their extent. The limits to be enff)rccable must appear 
reasonable to the Court, regard being had to the nature of the business 
sold,® What the goodwill of a business is depends a good deal on the facts 
and circumstances of the particular ljusiness. Goodwill thus represents 
business representation which is a complex compound of personal reputation, 
local reputation, and objective reputation of the products of the business. 
The sale of tlie goodwill of a particular business may well include, in given 
circumstances, the monthly tenancy right or whatever right of occupation 
the vendor may liave had in the course of the business whose goodwill is 
sold.® Tlic goodwill of a business is inclusive of positive advantages such as 

1. Licwellyn v. Rutherford, L.R. 10 C.P. 456. 

2. Re Burrell v. Belts, [1949J 1 All E.R. 568 {per Roxburgh, J., at p. 569). Blake 
V. Shaw (1860) John. 732, 735 : 70 E.R. 615, 616 ; 2 L.T. 84 (leasehold) (j&«r Wood, V.-C.). 
applied. 

3. Stroud : Judicial Dictionary, 3d edn., 1952, 1251. 

4. Cooper v. Metropolitan Board of Works, 25 Ch.D. 472 {per Cotton, L.J., at p. 479’'80). 

5. per Lindiey. L.J., at p. 69 ; per Bowen, L.J., at p. 71 ; and per Fry, L.J., at p. 72* 

6. Per North, J., at p. 321. 

7. Per Kekcwich, J., at p. 104. 

6. Chandra Kanta v. Parasullah, (1921) 48 Cal. 1030. 

9* DulaUas v. Ganeshdas, AJ.R. 1957 Cal. 280. 
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carrying on the oomtnercial undertaking at a particular place and ki a pai^ti- 
cular name, and also its business connections, its business prestige, and 
several other tangible advantages which a business may acquire.^ See also 
above. 

By a written agreement the respondent purported to buy from the 
appellant the goodwill of his business of plying ferry-boats between certain 
places on a river, together with the interest which he had acquired by agree- 
ment for the use of landing-places and settlements for the collection of tolls 
at landing-places ; and the appellant agreed that for three years he would 
not ply boats between the places in question. The appellant sued to recover 
the consideration agreed. It was held that the agreement was for the sale of 
the goodwill of a business within Exception 1 to Section 27 of the Indian 
Contract Act, 1872, and therefore was not void under that Section as being 
in restraint of trade.^ Whether the defendant’s conduct or position was such 
as would lead to his obtaining the goodwill of customers by rendering 
particular personal service to them is a question of fact.* 

The English law of restraint of trade. — Freedom being the rule and 

restrictions the exception, all contracts in restraint of trade, business, service, 
or profession are deemed to be prima facie void. Thus from the point of view 
of presumption, a partial restraint is as much void as a general. Only 
reasonable restraints are held valid,* The covenantee in an agreement, in 
case of dispute, has therefore to prove the reasonableness of the restraint 
sought to be imposed. Similarly, the covenantor, that is, the person 
restrained, in order to avoid the contract, has to prove that the covenant in 
question is opposed to public policy as being contrary to the interests of the 
public.® Reasonableness or unreasonableness is a question of construction, 
depending on the circumstances of each case. See Commercial Plastics Ltd. v. 
Vincent, [1964] 3 W.L.R. 820 C.A. ; East Ham Borough Council v. Bernard 
Slinky & Sons Ltd., [lOGi)] 1 All E.R. 210 C.A. See also under Section 46, por/. 

All interferences with individual liberty of action in trading, and all 
restraints of trade of themselves, if there is nothing more, arc contrary to 
public policy and therefore void. That is the general rule. But there arc 
exceptions. Though contracts in restraint of trade were at first a horror to 
the Bench, so mucli so that when one was produced to Hull, J., he declared 
it contrary to the common law and swore that had the plaintiff been present 


1. JVew Gujarat Cotton Milkv. Labour Appellate Tribunal, A.I.R. 1957 Bom. Ill, 

2. Chandra Kanta v. ParasullaK (1921) 48 Cal. 1030 ; Trego v. Hunt, [1896] A.C. 7 : 44, 
W. H. 225 : Inland Revenue Cemmissioners v. Muller dd Co., Margarine, Ltd., [1901] A.C. 216 
H.L. 

3. S. W. Strange, Ltd. v. Mann, [1965] 1 All E.R. 1069 Ch.D. (per Stamp J.). 

4. Drapers v. Reynolds, [1956] 3 All E. R. 814. 

5. Mason V, Provident Clothing and Supply Co,, Ltd., [1913] A.C. 724, 733; Aitwood^. 
Lamont, [1920] 3 K.B. 571, 587 ; Palmolive Co, v. Freedman, [1928] Ch. 264, 276 ; Routh v. fonas, 
[i947] 1 All E.R. 758, 763; A. G. of Commonwealth of Australia v. Adelaide Steamship Co., Ltd., 
[1913] A.C. 781, 796; Connors Bros, Ltd,, v. Bernard Connors, A.I.R* 1941 P.C. 75, 
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he woi^d have sent him to prison until he had paid a fine to the Kingi^ryet 
now the rule is to construe the contracts and see if they are reasonable under 
all the circumstances of each particular case; if so, the restraint may extend 
over the whole life of the contractor,* and it may extend over the whole 
world, if (in the altered circumstances of modern times and the nature of the 
business) such a restriction is reasonably required for the protection of the 
contractee and is not injurious to the public.* 

Contracts in general restraint of trade — that is, that a party shall not 
carry on a particular trade at all — are void on the ground of public policy, 
but contracts in partial restraint of trade — that is, where the restraint docs 
not extend further than is necessary for the reasonable protection of the 
party for whose protection it has been agreed to — are good, if made, although 
by deed, for some consideration, and if not injurious to the public interests 
of the country.^ Restraints of trade may be justified by the special circums- 
tances of a particular case. It will be a sufficient justification if the restric- 
tion is reasonable, that is, reasonable in reference to the interests of the 
parties concerned and reasonable in reference to the interests of the public, 
so framed and so guarded as to afford adequate protection to the party in 
whose favour it is imposed, while at the same time it is in no way injurious 
to the public. The reasonableness of the restraint will be judged with 
reference to the particular case.® An inducement of breach of restrictive 
covenant is actionable. St^Sefion {FMrl) v. Topharns, Ltd., [1965] 3 All E.R. 1. 

In England the law of contract being mostly a judge-made law, reference to 
judicial decisions is indispensable. For the English law as to contracts in 
restraint of trade judicial precedents are the f)nly guide. The concept of 
public policy of the law being a variable one, reference to the comparatively 
recent judicial pronouncements becomes imperative.® Even the passing of 
the English Restrictive Trade Practices Act, 1956 (4 & 5 Eliz. 2, c, 68) 
covering a portion of the contracts that may be made in restraint of trade, 
has not rendered the role of judicial decisions any the less important. 

The doctrine of reasonableness as expounded in XordenfeWs case^ applies 
not only to contracts on the sale of a business, but also to a contract for 
service.® Where the employer has some proprietary right, whether in the 
nature of trade connection or in the nature of trade secrets, for the protec- 
tion of which a restraint is reasonably necessary, an employee may be 


J, Stroud : Judicial Dictionary, 3d cd., 1953, vol. 3, 2587. 

2. Mills V. Dunham, [1891] 1 Ch. 576. 

3. Nordenfelt v. Maxim Nordenfelt Co., [1894] A.C. 535. 

4. Wharton r Law Lexicon, 14th cd., 1953, 878-79 ; W. Strange, Ltd., v. Mann, [1965] 
1 All. E.R. 1069. 

5. Norder^felt v. Maxim Nordenfelt, [1894] A.C. 535, 565 ; Horner v. Graves (1831), 7 Bing. 
735; Mason v. Provident Clothing and Supply Co., Ltd,, [1913] A.C. 724. 

6. Aitwood V. Lament, [1920] 3 K.B. 571, 581 ; Vancouver Malt and Sake Brewing Co,, ltd., 
V. Vancouver Breweries, Ltd,, [1934] A.C. 181, 189. 

7. Norderfelt v. MasAm Nordenfelt Co., [1894] A.C. 535. 

8. Underwood v. Barkir, [1899] 1 Gh. 300 ; Haynes v. Dman, [1899] 2 Oh. 13* 
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reasonably restrained by terms of service from competition with his master 
even though he may have left him.^ Apart from the case of proprietary 
right, a restraint on the employee directed only to the prevention of 
competition or against the use of the personal skill and knowledge acquired 
by the employee in his employer’s business will not be upheld. Thus, if a 
man, apart from any business, takes a covenant in gross from another that' 
he will not trade at all, it will be invalid. Unless the protection of the 
legitimate interests of the employer has been the sole aim of the restraint, it 
will be held void. Where, again, only the interests of the covenantee are 
sought to be served, the restraint will be invalid. The restraint sought to be 
achieved must be considered reasonable by the Court in the light of the 
interests of both the parties as well as of the general public.® 

Wherever a sufficient consideration appears to make a contract a proper 
and, useful one, and such as cannot be set aside without injury to the 
covenantee, it is maintainable in law. Where the restraint is general such 
as not to exercise a trade throughout the kingdom of England it is void as 
being of no benefit to either party or the community. Where the restraint 
is limited to a particular place it will be held as reasonable.® 

Partial restraints, or, in other words, restraints which involve only a limit 
of places at which, or persons with whom, or of modes in which the trade is 
to be carried on, are valid when made for a good consideration, and when 
they do not extend further than is necessary for the reasonable protection of 
the covenantee.^ When the covenantor undertakes not to engage himself 
either directly or indirectly in the trade or business of the covenantee or in 
any business competing or liable to compete in any way with the one that 
is being for the time being carried on by the covenantee, the said undertaking 
on the part of the covenantor will not be upheld by the rule of public policy 
in relation to law in England. The tests to apply are : (7) is the covenant 
against public interest ? (2) does it exceed what is required to protect the 
covenantor ?® 

As regards an employee in a tube-making company or other company 
having extensive business, the United Kingdom was not held too wide,® but 


1. Hagg V. Dartey (1878). 47 L. J. (Gh.) 567 ; Caribonum Co, Ltd,^ v. Lt Couch (1913), 109 

L.T. 587; Haynes v. [1899J 2 Ch. 13; Forster SonSy Lfd,y v, Suggeti (1918), 35 

T.L.R. 87. 

2. Herbert Morris y Ltd. v. Saxelby, [1916] 1 A.C. 688, 710; Townsend v. Jarmany [1900] 2 
Gh. 698, 703; Underwood (E.) & Son, Ltd, v. Barker, [1899] 1 Ch. 300, 305; Taliis v. 
Tallis, (1853) 1 E. & B. 391; Haynes v. Doman, [1899] 2 Gh. 13; Mason v. Provident 
Clothing & Supply, [1913] A.C. 724; Leng & Co., Ltd, v, Andrews, [\900] 1 Gh. 763, 770: 
Connors Bros, Ltd, v. Bernard Connors, A.I.K. 1941 P.G. 75. 

3. MUchel V. Reynolds, (1711), 1 P. Wms, 181. 

4. Maxim Nordenfeh v. Nordenfilt, [1893] 1 Gh. 630. 

5. Fitch V. Dewisy [1921] 2 A.C. 158 ; GUdhow Autoparts, Ltd. v. DHaney, [1965] 3 All E.R. 
288. 

6. BHtish Matmesmann Tube Co. v. Phillips, 48 S.L. 117; but nee Lestham v. ^hnstom^Whke, 
76 L.J. Ch, 304; Stuart and Simpson v. Haistead, 55 S. J. 598. 
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the eastern hemisphere was.^ A radius of twenty miles round Manchester^ 
as regards a music hall artist, was not too wide.* If the area prohibited is 
reasonable, the time during which the prohibition is to continue may (in 
some business, e. g., a solicitor’s) be unlimited.* A covenant by an employee 
not to carry on a competing business is not rendered invalid merely by the 
fact that it is entered into at the termination of the employment and not at 
the beginning.^ A wrongful dismissal is a repudiation of a contract for 
service and cancels an obligation therein in restraint of trade.* So also if 
the obligee is a company and is ordered to be wound up.* A covenant 
by a managing director, in his agreement with the company, not to solicit 
persons who, during the period of employment, were customers of, or in the 
habit of dealing, with the company, was held, in the circumstances, to be 
reasonable.’ A commercial traveller cannot be prevented from joining his 
employer’s competitors for five years after leaving the employment ; the 
employer can protect himself against misuse of knowledge about his 
customers.® 

In a case of purchase and sale it has to be seen whether the covenant was 
reasonably necessary for the protection of the purchaser in respect of the 
business sold,® A covenant by a vendor of a brewery with the purchaser, 
unlimited in area, not to engage in manufacturing or selling beer for fifieen 
years, was held unenforceable.^® Where an area restriction, defined to 
embrace an area in which the plaintifi' company’s customers were or were 
likely to be found, was not appropriate in view of the particular circums- 
tances, to protect a credit betting trade connexion, but was directed to 
obtaining protection against legitimate competition by the defendant after 
his service ended, and thus purported to confer on the plainlilT company a 
protection that was more than adequate, it was an unlawful restraint of 
tradc.^^ In Petrojina, Lid, v. Martin, [1965] 2 All E.R. 176, Petrofina were not 
entilled to have their competitive position protected. See [1966] 1 All E.R, 
126 . 

A contract not to bid at an auction is not against public policy. A reason- 

1. Lamson Co, v. Phillips, 91 L.T. 363. 
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55S.J, 126. 

4. Spink (Bournemouth), Ltd. v. Spink, [1936] Ch. 544. 
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6. Measures Measures, [1910] 2 Ch. 248. 
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8. J.W,Chefer\, Lilley, [1947] L.J.R, 231 ; Gledhow Auto parts. Ltd. v. Delaney, 
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12. Rawlings v. General Trading Ca,, [1921] 1 K.B. 635. 
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able contract regulating prices is not invalid as being in restraint of trade.^ 
An agreement by a retailer to sell only one wholesaler’s ice-cream has been 
held valid.* The doctrine avoiding a contract which in effect deprives a 
man of the means of supporting himself and his family was affirmed in King 
V. Michael Faraday & Partners^ Ltd,^ [1939] 2 K. B. 753. 

Where two Companies entered into an agreement by correspondence that 
they would not without the written consent of the other at any time employ 
any person who during the then past five years should have been a servant 
of the other, the agreement was void as being in restraint of trade.® In a 
covenant in restraint of trade the words ‘‘carry on or be engaged or interested 
in any business similar to or competing with the business of the partnership” 
arc apt to include a case where the party subject to the restriction takes 
employment in a business of either of the kinds mentioned at a salary or 
wages, as well as a case in which he may embark on such a business on his 
own account or in a partnership.* Where the restriction as to space was 
reasonable, it could not be held to be unreasonable because there was no limit 
as to time.® As to solus agreement, see Esso Petroleum v. Harper's Garage y 
[1965] 2 All E.R. 933. Petrojina v. Martin, [1966] 1 All E.R. 136. 

Further cases on restraint of trade. — Priwa faciey all restraints, whether 
total or partial, arc void. Any restraint may be upheld, if ii is not wider 
than is reasonably necessary for the protection of the covenant cc and is not 
against the public interest. In Thorslon Norde.nfelt v. Maxim Nordenfelt Guns and 
Ammunition Company y Ltd. y \IS94] A.C. 535 H.L. (E.), the covenant though 
unrestricted as to space was not, having regard to the nature of the business 
and the limited number of the customers, wider than was necessary the 
protection of the company, nor injurious to the public interests of England®; it 
was therefore valid and might be enforced by injunction. In Mason v. Provident 
Clothing and Supply Co, y Ltd. y [1913] A.C. 724 H.L. (E.), the restriction was 
wider than was reasonably necessary for the plaintiffs* protection. In Herbert 
Morris, Ltd. v. Saxelhy, [1916] 1 A.C. 688 H.L. (E.), the covenant was wider 
than was required for the protection of the plaintiff company and was therefore 
unenforceable. See also Kores Manufacturing Co, Ltd. v. Kolok Manufacturing 
Co. Ltd.y [1959] Gh. 108, C.A., /jer Jenkins, LJ., at 117, 120. In Biriley & 
District Co-operative Society Ltd, v. Windy Nook & District Co-operative Society, 
[19601 2 Q,.B. 1, the restriction was on the trading activities of one Society. 
As the contract was indeterminate in point of time, the onus was on those 
who alleged that it was impliedly limited. A contract in restraint of trade 


1. EUirnan v. Carringtoriy [1901J 2 Ch. 275 ; Palmolive Co. v. Freedmarty [1928] Ch. 264 ; 
44 T.L.R. 86. 

2. Stc Peters American Delicacy Co, v. Patricia's Chocolates and Candies, [I947J 77 C.L.R, 
574. 

3. Kores Manufacturing Co., Ltd. v. Kolok Manufacturing Co., Ltd., 1 1957] 3 All E.R. 158, 

4. Ronhar Enletprisers, Ltd. v. Green, [1954] 2 All E.R. 266 C.A. : {1954J 1 W.L.R. 815. 

5. Connors Rros. Ltd. v. Bernard Connars (a case from Canda),, A.I.R. 1941 P.C. 75. 

6. Nordenfelt v. Maxim Norderf ell, [1894] A.C. 535 H.L. (E.) ^ 
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cannot be enforced unless (e) it is reasonable as between the parties, 

(i) it is consistent with the interests of the public.^ Whiiehill v. Bra^ordi 
[1952} Ch* 236 C. A., was a case of a partnership agreement between four 
doctors. The area prohibited was not more than was reasonably required 
for the protection of the interests in question. The covenant was therefore 
enforceable. ’ In General Billposting Co. v. Atkinson^ [1909] A.G. 118 H.L* (E,), 
a manager as an employee was wrongfully dismissed by his employers. He 
was by that employers’ own wrongful act absolved from a covenant not to' 
compete with them. The manager was entitled to treat the dismissal as a 
repudiation of the contract and to sue them for damages for breach of con- 
tract, and was no longer bound by the restriction on trade. As to resale 
price maintenance in England, sec Resale Prices Act, 1964.* 

The onus lies on the covenantee, to prove that the restraint is good.* In 
Fitch V. DeweSf [1921] 2 A.G. 158, 162 H.L. (E.), the covenant though un- 
limited in point of time, did not in the circumstances exceed what was 
reasonably required for the protection of the covenantee and was not against 
the public interest. The onus was on the covenantor to prove that the 
restraint was bad-^ For onus see also Goldsoll v. Goldman^ [1914] 2 Gh. 603 ; 
[1915] 1 Gh. 292. The onus of proof that a restraint is against the public 
interest is heavy.* 

As to severability of the various provisions in a contract in restraint of 
trade sec Aitwood v. Lamont^ [1920] 3 K.B. 571, 580 G.A., {per Younger L.J.) ; 
Jenkins v, Reid^ [1948] 1 All E.R. 471 G.D. ; and Drapers {a firm) v. Reynolds, 
[1957] 1 W.L.R. 9 G.A. (master and servant). 

The (English) Restrictive Trade Practices Act, 1956. — “The Board 
of Trade may, upon the representation of the registrar, give directions 
authorizing him to remove from the register particulars of such agreements 
of which particulars are for the time being entered therein as appear to the 
Board to be of no substantial economic signification.”® 

In the Ghancery Division the Gourt makes declarations on construction 
only when the matter has been argued by counsel on each side and has been 
the subject of adjudication. But so far as the Restrictive Trade Practices 
Act, 1956, is concerned a declaration can follow from the statutory presump- 
tion under Section 21(1) in the absence of defence. 

Under Section 21(1) of the Act, restrictions are deemed to be contrary to 
the public interest unless the tests laid down by that sub-section arc satisfied.’ 


1. Korres v. Kolok, [1959] 1 Ch. 108 G.A., citrd above. 

2. Regent Oil C<?., Ltd. v. Aldon Motors, Ltd., [1965] 2 All E.R. 644. 

3. Herbert Morris, Ltd. w. Saxelby,[\9\^] (E.) (page 706, j&tfr Lord Parker 

of Waddington) ; Routh v. Jones, [1947] 1 All E.R, 758 G.A. (covenant by a doctor). 

4. Per Lord Birkenhead. 

5. Tool Metal Mantfacturing Co. Ltd. v. Tungsten Electric Co., Ltd., [1955] 1 W.L,R. 76 1 j 

767 : [1955] 2 All E.R. 657, 662 H.L. {per Viscount Simonds). ^ 

6. Section 12(1), ibid. 

7. Re British Constructional Steel-Work Association’s Agreement, [1959] 1 All E-R ^128 
(Restrictive Practices Court). 
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The Court shall have jurisdiction, on application made in accordance 
with Section 20 in respect of any agreement of which particulars are for the 
time being registered under the Act to declare whether or not any f^tric- 
tions by virtue of which the Act applies to the agreement (other than restric- 
tions in respect of matters described in paragraphs (6) to {d) of Section 8(8) of 
the Act), are contrary to the public interest.^ 

An application under Section 20(1) maybe made in any case by the 
registrar.* For the purposes of any proceedings before the Court under 
Section 20, a restriction accepted in pursuance of any agreement shall be 
deemed to be contrary to the public interest unless the Court is satisfied of 
any one or more of the following circumstances, that is to say, . , 
{b) that the removal of the restriction would deny to the public as 
purchasers, consumers or users of any goods other specific and 
substantial benefits or advantages enjoyed or likely to be enjoyed by them 
as such, whether by virtue of the restriction itself or of any arrangements 
or operations resulting therefrom ; . . {e) that, having regard to the 
conditions actually obtaining or reasonably foreseen at the time of the 
application, the removal of the restriction would be likely to have a serious * 
and persistent adverse effect on the general level of unemployment in an 
area, or in areas taken together, in which a substantial proportion of the 
trade or industry to which the agreement relates is situated (/) that, having 
regard to the conditions actually obtaining or reasonably foreseen at the time 
of the application, the removal of the restriction would be likely to cause a 
reduction in the volume of earnings of the export business which is substantial 
either in relation to the whole export business of the United Kingdom or in 
relation to the whole business (including export business) of the said trade 
or industry.* Under Section 21, ‘purchasers’, ‘consumers’, and ‘users’ include 
persons purchasing, consuming, or using for the purpose or in course of trade 
or business or for public purposes.® 

When on a reference by the Registrar of Restrictive Trading Agreements the 
restrictions arc not found justifiable on the ground that their removal would 
deny the public specific and substantial benefits within paragraph (b) and 
substantially reduce exports of the goods concerned within paragraph (/) of 
Section 21 (1) of the Restrictive Trade Praclices Act, 1956, the restrictions 
will be held as being opposed to public policy and therefore void.® When a 


1. /?«The Yarn Spinners’ Agreement, [1959] 1 All E.R. 299 (Restrictive Practices 
Court) ; Section 20(1), ibid. 

2. Section 20(2} (a), ibid. 

3. Section 21(1), ibid.; Re The Yarn Spinners’ Agreement, [1959] 1 All E.R. 299 

(Restrictive Practices Court). '' 

4. /n rs Federation of British Carpet Manufacturen’ Agreement, [1960] I W.L.R. 356 
(Restrictive Practices Court). 

5. Section 21(2), 

6. In te Federation of Wholesale and Multiple Bakers' (Great Britain and Northern 
Ireland) Agreement, [1960] 1 W.L.K. 393 (Restrictive Practices Court). 
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case under paragraph (b) of Sciction 21(1) of the Act cannot be established^ 
the restrictions arc declared contrary to the public interest.^ 

When a restriction is deemed by Section 21(1) of the Act to be contrary 
to public interest it will be rendered void by Section 20(3) thereof. Where 
any such restrictions are found by the Restrictive Practices Court to be 
contrary to the public interest in respect of those restrictions ; . . . 
the Court may . . . make such order as appears to the Court to be 
proper for restraining all or any of the persons party to the 
agreement. ..from giving effect to. ..the agreement in respect of those 
restrictions . . . .* 

Though there had been a long history of control over the price of bread, 
yet the control had been exercised by authorities outside the industry; and 
an appeal to history, without analysis of comparative conditions, was not a 
real help in determining an issue under the Restrictive Trade Practices 
Act, 1956.3 

After Section 25 of the (English) Restrictive Trade Practices Act, 1956, 
came into force on November 2, 1956, the plaintiffs stated on their price 
lists that goods marketed by them were sold subject to observance on resale 
of the fixed retail prices published in their current price list. The defendants, 
being aware of this condition, purchased from a wholesaler an article sold by 
the plaintiffs and sold it at less than the fixed retail price. An injunction 
would be granted against breach of the condition by the person so acquiring 
the goods.^ 

Two co-operative societies, registered under the (English) Industrial and 
Provident Societies Act, 1893, and members of a co-operative union similarly 
registered, were in dispute as to their respective trading rights in a certain 
area, and submitted the dispute to arbitration under the rules of the union. 
These rules provided that one of the objects of the union was to act as 
arbiters in disputes between member societies, and that any disputes relating 
toovcrlapping should be submitted to arbitrators appointed by it, whose 
decision should be final and binding. The rules also provided that any 
member of the society might withdraw from the union by a written notice 
sent to its office. The award on the arbitration forbade trading in a certain 
area to one of the societies, which refused to comply and subsequently with- 
drew from the union. It was held that on the society's withdrawal from the 
union the award ceased to bind it. It was unreasonable to suppose that a 
society joining the union and agreeing to submit its freedom of trading to 


1. In re Phenol Producers* Agreement, [1960J 1 W.L.R. 464. 

2. Section 20(3), ibid , ; Re Water-Tube Boilermakers' Association’s Agreement, [1959J 
3 All E.R. 257 R.P.C. 

3* Re Scottish Association of Master Bakers’ Agreement. Re Wholesale and Retail 
Bakers of Scotland Association’s Agreement, [1959] 3 All E.R, 98 (Restrictive Practices 
Court). 

4 . Cwnty Laboratories^ Ltd, v. J. Mindel Ltd,, [1957J I All E.R. 806. 
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arbitration, intended to bind itself for all time, whether or not it continued 
a Qiembcr.t 

28 . Every agreement, by which any party thereto is res- 
. ^ . tricted absolutely from enforcing his rights under 

traint of legal pro- or in rcspcct of any contract, by the usual legal 
ceedings void. proceedings in the ordinary tribunals, or which 

limits the time within which he may thus enforce his rights, is 
void to that extent. 

Exception 1. — This Section shall not render illegal a contract 
by which two or more persons agree that any 

Savings of contract to , . i • i • i ^ i 

refer to arbitration Qisputc which may aiise between them m res- 

of ^oy subject or class of subjects shall be 
referred to arbitration, and that only the amount 
awarded in such arbitration shall be recoverable in respect of 
the dispute so referred. 

When such a contract has been made, a suit may be brought 
Suits barred by such for its Specific performance, and if a suit other 
contracts. than for such specific performance, or for the 

recovery of the amount so awarded, is brought by one party to 
such contract against any other such party in respect of any 
subject which they have so agreed to refer, the existence of such 
contract shall be a bar to the suit. 

Exception 2. — Nor shall this Section render illegal any contract 
„ in writing, by which two or more persons agree 

Saving of contract to :. . . , , 

refer questions that to refer to arbitration any question between them 
have already arisen, already arisen, or affect any pro- 

vision of any law in force for the time being as to references to 
arbittration. 

Ouster of jurisdiction of a court of law. — Under the English common 
law, a deed purporting to oast the jurisdiction of the English courts is void 
as being contrary to public policy. It will however not be void under the 
English common law if it purported to oust the jurisdiction of a foreign 
court.* Section 28 of the Indian Contract Act prohibits any agreement 
between the parties which divests the courts of their inherent jurisdiction 
and debars the parties from going to a court of law.* Litigants cannot by 


1. BtlUhUl and Mossend Co‘Operativ4 Society, Lid, V. Dalzitt Co-oper alive Society, Ltd,, [1960] 
2 W.L.R. 580 H.L. 

2. Aidiion v. Brown, [1954] 2 All E.R. 213. 

3. Mamharlal v. Kalyanmlji, A.I.R. 1955 M.B. (Indore) 145 ; State of Bihar v. Rama 

Bhusem, A.I.R. 1964 Patna 326. , 
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agreement inter se divest a Coui^t of its inherent jurisdiction over the subjetit-* 
matter of suit any more than they can confer juris4iction on it by cons<$il^ 
where it has nonc,^ An agreement between litigants seeking to confer juris- 
diction upon a Court which it docs not possess or seeking to divest a Court 
oT its jurisdiction which it possesses under the ordinary law is thus void.^ 
The parties may however expressly exclude legal liability.* 

In Chittaranjan v. Parul Rani, (1946) 1 Cal. 257 : A.I.R. 1946 Cal. 112, the 
contract contained, inter alia, the terms that any legal action resulting from it 
would be taken in the Courts at Calcutta. The terms consequently implied 
that any legal action arising out of the contract would be taken at Calcutta 
Court though normally the Courts at Calcutta and Dacca would both have 
jurisdiction. The effect of the agreement was therefore to prevent the parties 
absolutely from filing a suit in the Court at Dacca and as such the contract 
was construed as falling under Section 28.* Even if the agreement was not 
void, Henderson, J., observed, it would be putting the matter rather too high 
to say th^t the agreement had taken away the jurisdiction from the Court 
at Dacca. The fact that a party willingly made the agreement persuaded 
the Court to take the view that such an agreement might afford a ground 
for transfer. The expression ‘‘absolutely” in Section 28 has thus left some 
scope for a divergence of judicial opinion.**^ In Dwarka Rubber Works v. 
Chhotalal, A.I.R. 1956 M.B. (Gwalior) 120, it was observed that an agreement 
confining the parties to have recourse to only one of the several competent 
courts may not be within the mischief of Section 28 of the Indian Contract 
Act but, if permitted, may defeat the provisions of law as laid down under 
Section 20 of the Civil Procedure Code. Such agreement is hit by Section 23, 
clause 2, of the Contract Act, and being unenforceable, cannot be pleaded 
in bar of action in one of such courts. Where both the Courts have jurisdic- 
tion to try a suit and the parties come to an agreement that the suit should 
be tried by one Court, but the other Court holding that it has jurisdiction 
tries the merits of the case between the parties, it was held not to be proper 


1. Jagan J^ath w, Burma Oil Co. Ltd. 1929 Lah, 605:119 I.C. 481 ; Kidri Prasad 
Khosala, A.I.R. 1923 Lah. 425 : 75 I.C. 590 ; JVaiional Petroleum Co. v. Rebello, A.I.R. 1935 
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Kur\ju V. Hanuman Industries, A.I.R. 1956 T.C. 200 ; Ram Bahadur v. Devidayal {Sales) Ltd., 
A.I.R. 1954 Bom. 176 ; Kaliyappa & Sons v. Currimbhoy & Co., A.I.R. 1954 T.C. 461 ,* 
Gainda Lai v. Rameshwar, A.I.R. 1937 All. 650. 

3. Rose <SP Frank Co. v. Crompton & Bros., Ltd., [1925] G.A. 445 ; Jones v, Vernon* s Pools, 
Ltd., [1938];2 All E.R. 626 ; Appleson v. Littlewood, Ltd., [1939] 1 All E.R. 464. 

4. Kidri Prasad y. K.R. Khosala, A.I.R. 1923 Lah. 425: 75 I.C. 590; JaganMhv. 
Burma Oil Co., A.I.R. 1929 Lah. 605 : 1 19 I.C. 481 ; Radha Kishen-v. Bombay Company Ltd., 
A.l .R. 1943 Lah. 295 ; the Lahore cases have been overruled in Musa Ji v. Durga Dass, (F. B.) 
(1945) Lah. 281 : A.I.R. 1946 Lah. 57 : 223 I.C. 284 ; Ramnicklal v. Vivekanand Mills Co. Ltd., 
(1945) 49 C.W.N. 58. 

5. Bamnicklal v. Vivekanand Mills Co. Ltd., (1945) 49 C.W.N. 58 ; Dhanmal ^ Jankidas, 
(1945) 49 G.W.N. 123, 
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for the revisional Court to fnterfere and entail fresh hardship on both parties.' 
As against this view there are a large number of decisions holding that 
“absolutely” in Section 2d means absolutely. According to these decisions, 
Section 28 prevents parties from divesting Courts of their inherent jurisdic- 
tion and makes void only those agreements which absolutely restrict a partj^ 
to a contract from enforcing the rights under that contract in ordinary 
tribunals. But it has no application when a party agrees not to restrict his 
right of enforcing his rights in the ordinary tribunals but only agrees to a 
limitation of the choice of forum which the law has conferred upon him and 
to a selection of one of those ordinary tribunals in which ordinarily a suit 
would be tried.* The validity of an agreement by which the parties prefer 
one of the two Courts depends upon the fact that both the Courts must 
have jurisdiction in deciding the matter.® There is nothing against public 
policy in an agreement between the parties that a suit regarding disputes 
arising between them would be instituted in one only out of several compe- 
tent Courts having territorial jurisdiction. So long as the case is heard by * 
a competent Court which has jurisdiction in every way to hear it, there is 
nothing in public policy which dictates that, because other Courts which can 
also hear the same cannot hear it in view of the agreement, that is a matter 
against public policy.^ I’he parties may by a contract prefer one of the 
several competent Courts.® Where there are two Courts which are equally 
competent to try a suit, an agreement between the parties that the suit would * 


1 . Gopal Das v. Hari Kuhan, A.I.R. 1 936 All. 514. 
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A.I.R. 1931 Cal. 279 : 130 l.C. 252 ; Libra Mining Works v. Daldota Bros., A.I.R. 1962 
Andhra 452 ; Swedish East Asia Co. Ltd. v. Herman & Mohatta {India) Private Ltd., A.I.R. 1962 
Cal. 601. 

3. Amritsar Transport Co., Ltd. v. Sohanlal, A. I R, 1957 J. & K. 7. 

4. Musaji V. Durga Dass, (F. B.) (1945) Lah. 281 : A.I.R. 1946 Lah. 57. 

5. Ram Bahadur v. Devidayal (Sales) Ltd., A.I.R. 1954 Bom. 176 ; Kaliyappa & Sons v. 
Currimbhoy Co., A.I.R. 1954 T.G. 461 ; Motandas & Co. v. Hakumal Raiy A.I.R. 1955 
J. & K. 26 ; National Petroleum Co. Ltd. v. Meghrajy (1939) Nag. 641 : A.I.R. 1937 Nag, 334 ; 
Gopal Das v. Hari KUhany (1936) A.L.J. 704 : A.I.R. 1936 All. 514 : 163 l.C. 919 ; Khandesh 
Lakshmivilas Mills Co. v. Vinayak Atmaram, 37 Bom. L.R. 157 : A.I.R. 1935 Bom. 198 ; 156 
l.C. 277 ; Milton Co. v. Ojha Automobile Engineering Co., 57 Cal. 1280 : A.I.R. 1931 Cal. 
279 : 130 l.C. 252 ; Achratlal Kesavlal v. Vijayam & Co., 49 M.L.J. 189 : A.I.R. 1925 Mad. 
1145 : 90 LC. 1019 ; Hqji Abdulla v. G.R. Stamp, 26 Bom. L.R. 224 : A.I.R, 1924 Bom. 381 ; 
80 LG. 523 ; Raghavayya v. Vasudevayya, A.I.R. 1944 Mad. 47 ; Balwant Singh v. Mian 
Mohd., A.I.R, 1947 Pesh. 48 ; Beni Pershad v, Narayan Glass Works, A.I.R. 1949 Ajmer 19 ; 
Bhagat Ram v. Ramniwas, A.I.R. 1949 Ajmer 44 ; Sharma v. Sunder Talkies Distributors, A.I.R, 
1944 Oudh 275 ; Ahmed Kur^ju v. Hanuman Industries, A.I.R. 1956 T.G. 200 ; Hoosen Kasam 
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be instituifed only in one of those two Courts cannot be said^ to be an absolttte 
restriction on the right of taking legal proceedings in the ordinary tribunals 
but is only a partial restriction on such rights* Such an agreement ido^ 
not contravene the provisions of Section 28 if the Court chosen has had jurist 
diction to try the suit under the ordinary law.^ Restricting the choice of 
place of suing does not amount to taking away absolutely his right to sue at 
all. The use of the word ‘absolutely" in the Section makes such a construe** 
tion imperative. Hence, where the Courts at Mandvi and Bombay have 
ordinary jurisdiction to try a suit, but the parties contract to sue only at 
Bombay, the Court at Mandvi cannot entertain the suit filed by one of the 
parties to the contract.® 

Covenants in a bill of lading limiting the jurisdiction in respect of disputes 
to a foreign Court do not contravene the provisions of Section 28 especially 
when the said foreign Court has had the jurisdiction to try the suit under the 
ordinary law.® Where a bill of lading in respect of goods shipped at Naples 
provided that a claimant under the bill had to summon the shipping company 
before the Courts at Trieste or Genoa in Italy renouncing the competence 
of any other judicial authority the Court will stay a suit instituted in India 
in breach of such agreement and compel the plaintiff to institute legal pro- 
ceedings at Trieste or Genoa unless good cause is shown. Grounds must be 
put forward by the party who relies on the bill of lading, to show that he is 
not bound by the clause in the bill and that the Courts at Trieste and Genoa 
will have no jurisdiction because the goods were shipped at Naples.^ An 
agreement by the parlies to confine the settlement of their disputes to one of 
two Courts having jurisdiction does not oust the jurisdiction of the Court 
which is excluded by the agreement but may be a ground for staying the suit. 
Thus where by mutual consent the parties had confined the settlement of 
their disputes to one of the two Courts having jurisdiction, namely, the Court 
in Calcutta and the Court in Rangoon, they did not oust the jurisdiction of 
the other Court from entertaining the suit. The chosen forum not being 
available for an indefinite period because of Japanese invasion and occupa- 
tion it was thought unreasonable to stay the suit instituted in Calcutta Court 
and refer the parties to the forum to which they had agreed.® 

From the foregoing discussion of case law it is clear that only an agreement 
by which any party thereto is restricted absolutely from enforcing his rights 
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under or in respeci of any contract by the usual legal proceedings in the 
ordinary tribunals is void. Where howeverj the restriction has not been an 
absolute one but only partial in its scope the agreement will not be void t>ut 
avalid one. It is submitted that an agreement seeking to impose a partial 
restraint^ though a valid one, will be enforceable only at the discretion of 
the Court whose jurisdiction has been sought to be ousted. That is to say, 
an agreement of partial restraint is valid but not necessarily enforceable. It 
will depend on circumstances whether the ‘ousted* Court will extend its 
recognition to the agreement of partial restraint. On the defence of the 
plea of a valid agreement of a partial restraint ordinarily the plaintiff’s 
suit will be stayed or transferred to the forum accepted by both the partics 4 ^ 
Only such a synthesis may supply a unified solution of the conflicts. The 
plaintifTappellant as the holder of three bills of lading instituted a suit 
against the steamshifi company Lloyd Triestino Societa as also its agents^ 
claiming a sum of Rs. 15,154.06 nP. on the allegation that 22 bundles of 
Mild Steel Round bars were shortlanded at the port of Calcutta. Each of 
the bills of lading contained the following clause: 

“All requests for compensation in respect of damage, shortage, deteriora- 
tion, loss of goods loaded shall be submitted for friendly settlement to the 
agencies of the shipping company at the place of discharge, failing a friendly 
agreement, both the shipper and the receiver as well as any other party 
interested in the cargo, if intending to take legal steps against the company, 
for the above mentioned causes and in general for whatsoever other causes 
may summon them before Judicial Authorities of Trieste or Genoa hereby ex- 
pressly renouncing the competence of any other Judicial Authority. No 
exception must be made to this exclusive competence even if the company 
is sued partly (defendant) by reason of connection or contingency of the law 
suits.” 

The contracts contained in the bills of lading were held as governed by 
the Italian law which was the proper law of the contract in the instant 
cases. 

Clause 31 of each of the bills of Jading, cited above, though valid as a 
contractual stipulation, could not be pleaded as a bar to the jurisdiction of 
an Indian Court which otherwise had had jurisdiction to try a suit instituted 
before it. When however the attention of the Court in which the suit was 
instituted was drawn to a contractual stipulation of this kind, the Court 
might in the exercise of its discretion stay its hands and refuse to try the suit 
until the competent judicial anthority to whose decision the parties have 
agreed to submit their disputes had pronounced its decision. 

The Court acts upon the principle that in general the Court will compel 
the parties to abide by their contracts. Instead of driving the defendant to 
a separate suit to enforce the covenant, the Court may for the purpose of 
preventing multiplicity of litigation enforce the contract summsyrily on an 


1. See Rmnicklal v. Vmkan^nd Mills Co. JJd,, (1944) 49 C.W.N, 58, 62. 
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applicatioB made to it in the suit instituted before* it/ The pnma fm$ ^ 
leaning of the Court is that the contract should be enforced and the parties 
should be kept to their bargain. Subject to thir prima facie leaning, the 
discretion of the Court is guided by considerations of justice. The bianee 
of convenience, the nature of the claim and of the defence, the history of the 
case, the proper law which governs the contract, the connection of the 
dispute with the several countries and the facilities for obtaining evenhanded 
justice from the foreign Tribunal are all material and relevant considerations. 
If on a consideration of all the circumstances of the case the Court comes* to 
the conclusion that it will be unjust or unfair to stay the suit, the Court may 
refuse to grant the stay asked for.^ 

An agreement concerning a pending suit cannot amount to an adjustment 
of the suit so as to bar further proceeding in the trial. ^ An agreement by a 
party that a suit may be decided in a manner different from that prescribed 
by law is void and does not bar him from subsequently claiming a trial of 
the suit on its merits. Subject to certain well-known exceptions, when the 
Court is seized of a case, it has jurisdiction to decide it in the manner pres- 
cribed by law, and the parties have no right to interfere with its authority to 
' do so.® A bond contained the stipulation: “1 shall pay the money after 
causing the payment to be entered on the back of this bond or after taking a 
receipt for the same. 1 shall not lay any claim to any payment made except 
in this way.** It was held that the stipulation in the bond could not be 
permitted to control Courts of justice as to the evidence which, keeping 
within the rules of the general law of evidence in the country, they might 
admit of payments; and the Anglo-Indian law of evidence not excluding oral 
evidence of payments, it would be against good conscience and the policy of 
the law to reject it, though the absence of endorsement was a circumstance 
of some importance, which ought not to be overlooked, but was by no means 
conclusive.* An agreement by the transferee of part of a decree that the 
transferor shall conduct execution proceedings, etc., and the transferee shall 
not in any way enforce his rights under the transfer, e.g., execute or 
intervene in execution is void under Section 28 of the Contract Act.® An 
agreement not to appeal against a decree is not a void agreement and is not 
prohibited by Section 28.® Where, in consideration of A giving B time to 
satisfy a decree against him held by A, B agreed not to appeal against the 
. decree and did appeal, it was held that the agreement was not prohibited by 
Section 28, and that the appellate Court was bound by the rules of justice, 
equity and good conscience to give effect to it and to refuse to allow B to 


1. Lakhinarayan v. Lloyd Triestino Societa, A.I.R. 1960 Gal. 155. 

2* Mayan v. Pathukutti, (1908) 31 Mad. 1. 

3, of Venkatagiri v. Chinta Reddy, (1914) 37 Mad. 408. 

4, Noirayan Undir Patil v. Moiilal Rarndas, (1876-77) 1 Bom, 45. 

5. Muihiah CheUiar v. Govinddoss Krisnadoss, (1921) 44 Mad, 919. 

6. . Bhirgunath v. Annapurna, A.I.R. 1934 Patna 644. 
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proc(^ed with the appeal which he had imtituted in contravention of it,' The 
adjustment of a decree out of Court, if never certified to the Court, is, under 
Section 258, C* P, C., ineffectual only so far as the execution of the decree is 
concerned; there is nothing in the Contract Act to make such an adjustment 
invalid as the consideration of an agreement ; an agreement founded on such 
consideration may be enforced without defeating the objects of Section 258.* 
A mashahara patra read : “You (grantee) shall not be entitled to allow the 
allowance so fixed to remain in arrears for more than one year. As soon as 
it is in arrear for one year, you will realize the same by suit. You shall not 
be able instead of doing so lo institute a suit for realizing arrears for two or 
three years together.*’ The restriction was void.* In Chiranji Lai v. Union of 
/nrfzfl, A.I.R. 1963 Punjab 372, it has been observed that disputes as to the 
legal validity of the arbitration agreement and as to the existence of facts 
which render it illegal and void must be determined by the Court and not 
by the arbitrator. Award registered but not made rule of court is ineffective** 

The United Nations. — The United Nations possesses juridical personality 
having capacity to contract, to acquire and dispose of immovable and 
movable property and to institute legal proceedings.* The United Nations 
is competent to make provisions for appropriate modes of settlement of 
disputes arising out of contracts or other disputes of a private law character 
to which the United Nations is a parly.® 

also the (English) United Nations Act, 1946. The (English) Statute 
Revision Act, 1963 (1963, c. 30) repealed the words, “but notwithstanding” 
onwards in Section 1(4) of the United Nations Act, 1946. 

Agreements limiting time for action. — An agreement seeking to limit 
the time within which a parly may enforce his rights under or in respect of a 
contract by the usual legal proceedings in the usual courts of law is void. 
The law of limitation for suits cannot thus be abrogated by a party to an 
agreement. A party will not be estopped from pleading the statutory period 
of limitation even though he had agreed to bring an action, if need be, with- 
in a particular time. The parties can neither extend the period of limitation 
nor curtail it by an agreement inter se. A party by an agreement cannot 
contract himself out of his statutory rights of limitation. The expression 
‘restricted absolutely’ has no reference to an agreement which seeks to limit 
the time within which a party may enforce his rights under or in respect of 


1. Anant Das v. Ashburner, & Co,, (F.B.) (1876-78) I All. 267. 

2. Hamghulam v. Janki Rai, (1885) 7 All. 124. 

3. Saroj Bandhuv. Jnanada, A.I.R. 1932 Cal. 720. 

4. Rambilas v. Durga Bijai, A.I.R. 1965 Patna 239. 

5. Sections 2 and 3 of the United Nations (Privileges and Immunities) Act, 1947 (Act 
46 of 1947) ; m also The Schedule, ibid. Set also Article I, Section I of the Convention on 
the Privileges and Immunities, adopted by the General Assembly of the United Nations on 
the 13th day of February, 1946. 

6. See Article VIII, Section 29 of the Convention on the Privil^s and Imitiutiities, 
sdopted by the General Assembly of the United Nations on the 13th day of February, 1946. 
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any cojitract by the usual legal proceedings in the ordinary tribunals*^ Bv^ 
a partial curtailment or expansion of one’s statutory rights under the Jaw of 
limitation is void and unenforceable.^ Parties cannot estop themselves from 
pleading the statute of limitation. An agreement by a debtor not to raise 
the plea of limitation is void.* Parties cannot by contract alter the statutory 
period of limitation. Nor can they alter the starting point of limitation. 
Such a contract will be void.* It has been rightly observed in Gov0fn0r- 
General in Council v. Badti Das, A.I.R. 1951 All. 702, and Dominion of InMav, 
Rupchand, A.I.R. 1953 Nagpur 169, that it is not open to the Railway 
Administration to repudiate its liability for loss or damage to the goods if the 
claim is not made inimcdiaicly to the clerk in charge of the station to which 
they had been booked and is not forwarded to tlie I’raflSc Manager forthwith, 
because the observation ol such a rule would be contrary to the provisions of 
law relating to limitation i‘or suits. Clause 4 of the rules printed at the back 
of the railway receipt under which the consignments are booked, requiring 
all claims in this respect to be made to the clerk in charge of the station is a 
rule of guidance and not a rule of law. There arc several decisions holding 
the contrary view. In JVeslern India Ptospecting Syndicate Ltd. v. Bombay Steam 
Navigation Co. Ltd., A.I.R. 1951 Sau. 83, for example, it was held that where a 
condition in a bill of lading only exempted the company from liability in 
case a notice of the claim was not given wiiliin fourteen days from the due 
date, the condition was not void as it did not restrain a party absolutely from 
making a claim in a court of law in respect of the loss or damage. As noted 
before, absolute restraint in Section 28 does not refer to the right of limita- 
tion. The decision docs not therefore appear to be tenalile. In Ruby Genetal 
Insurance Co. Ltd. V. Bharat Bank, Ltd. y A.I.R. 1950 E.P. 352, a clause in a 
fire insurance policy provided: ‘Tn no case whatever shall the company be 
liable for any loss or damage after the expiration of twelve months from the 
happening of the loss or damage unless the claim is the subject of pending 
action or arbitration.” It was held by Kapur, J., that a limitation placed 
by the terms of a polic> during which a claim could be made or after which 
excepting in certain circumstances the liability of the insurer would cease 
was not a condition which was void either under the Contract Act or under 
the Limitation Act. Kapur, J., was obviously wrong in that the impugned 
clause sought to limit the time within which the assured might enforce his 
rights under the policy. In Pearl Insurance Co. v. Atma Ram, A.I.R. 1960 
Punjab 23b, a Pull Bench decision of the Delhi Bench of the Punjab High 
Court, a clause in an insurance policy read: “In no case whatever shall the 
company be liable for any loss or damage after the expiration of twelve 
months from the happening of the loss or damage unless the claim is the 
subject of pending action or arbitration.” According to their Lordships, the 
clause in question did not limit the time within which the insured could 

]. Cf. Section 37 of the Arbitration Act, 1940, 

2. Bedlapragada v. Thammana, (1917) 40 Mad. 701 . 

3, Jawakar Lai v. Mathwa Prasad, (F.B.) A.I.R. 1934 All. 661. 
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enforce hi« rights and only limited the time during which the contract would 
remain alive and as such was not hit by the provisions of Section 28 of the 
Contract Act. Their Lordships in the Pearl Insurance case were as much 
beside the point as Kapur, J., in Ruby General Insurance case. The wordings 
in the respective clauses were so obviously opposed to the rule laid down in 
Section 28 of the Contract Act that the point of view taken by their Lord- 
ship is utterly untenable. Once a right has accrued in favour of the assured, 
the right of its realization cannot be confined to an agreed period of time in 
contravention of the general law of the land.^ In spite of this reasonable 
rule, there have been a number of decisions, as seen before, holding the 
contrary view. In Haji Shakoor Gany v, Hinde & Co., 34 Bom. L.R. 634: 
A.LR. 1932 Bom. 330: 138 I.C. 793, the effect of a clause in a bill of lading 
was that the rights of the plaintiffs would be extinguished in respect of the 
claim made after one year, and the clause was held valid. In Mathu Mai v. 
Ram Sarup & Co., 12 Lah. 692: A.LR. 1932 Lah. 169, it was observed that a 
clause in a contract providing that no claim or dispute of any sort whatever 
could be recognized if not made in writing within 60 days from due date of 
payment did not tiikc away the statutory right of a plaintiff to bring his 
claim within the time prescribed by law. 

Baroda Spinning and Weaving Co. Ltd. v. Satyanarayen Marine and Fire Insurance 
Co. Ltd., (1914) 38 Bom. 344, was one of the decisions that appear totally 
untenable. There tlie S. Insurance Co. granted a policy of insurance against 
fire to the B. Co. on certain property of the latter, the policy containing a 
clause to the effect that if a claim were made and rejected and an action or 
suit were not commenced within three months after such rejection all benefit 
under the policy should be forfeited. Damage was caused to the property 
of the B. Co. thus insured and a claim was made by that company of the 
S. Insurance Co. which was rejected by the latter. More than three months 
after such rejection the B. Co. filed a suit against the S. Insurance Co. to 
recover the amount of their claim. It was observed by Sir Bapil Scott, GJ., 
that there was a distinction between the extinction of a right and the loss of 
a remedy, that Section 28 of the Contract Act was aimed only at covenants 
not to sue at any time and at covenants not to sue for a limited time, that a 
conditional release or forfeiture was a very different thing from a covenant 
not to sue although to avoid a circuity of action a covenant not to sue had 
sometimes been held equivalent in effect to a conditional release, and that 
the condition of forfeiture in the policy in question in the suit was not within 
the scope of Section 28 of the Contract Act.* Batchelor, J., observed : ‘^As 
I understand the matter, what the plaintiff was forbidden to do was to limit 
the time within which he was to enforce his rights ; what he has done is to 
limit the time within which he is to have any rights to enforce ; and that 


1. Hirabkai v. Mantffacturers* Life hmranee Co., (1912) 14 Bom, L.R, 741 (a cai€ of a life 
policy). 


2. Ibid., 353. 
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Appcari to me to be a very different thing/'^ In South British Bin utiid 
Iusuran4t Co. v. Brojo Nath Shake, (1909) 36 Cal 516, the policy of insorftnee 
contained, inter alia, the condition, “That in the event oflo8^:-^(a} Tl«5 
Manji or Charandar must report to the nearest Police Station within 

24 houw and must state that the cargo is insured (f) . . .that no suit 

or action of any kind against the said Company for the recovery of any 
claim jupon, under or by virtue of this policy, shall be sustainable in 
any Court of law or equity unless such suit or action shall be commenced 
within the terms of six months next after any loss or damage shall occur. . , 
the lap^e of time shall be taken and deemed as conclusive evidence against 
the validity of the claim thereby so attempted to be enforced.^* 

The clauses (a) and (f) were conditions precedent: the fact that the condi- 
tion in clause (a) might be impossible of fulfilment could not affect the liability. 

Their Lordships observed that the term “warranty” as used in a policy of 
Marine Insurance was used to devote two different kinds of conditions : (i) 
a condition to be performed by the assured, and (ii) an exception from or 
limitation on the general words of the policy. In the first case the warranty 
was a condition precedent to the policy, whether it be precedent to the 
effectual making of the policy, or precedent to the accrual of the right* to 
sue thereon, or whether it declares the events in which forfeiture ensues, or 
deals with the mode of settling disputes, or limits the period for bringing a 
claim : in all such cases, whether the conditions be material to the risk or 
not, they must unless waived be fulfilled with the most scrupulous exactness, 
and if not so fulfilled, there is a breach of an express stipulation which is one 
of the essential terms of the contract and the insurer is discharged from 
liability as from the date of the breach of warranty : the assured must prove 
that he has complied with all such warranties as being conditions precedent 
to the policy attaching, or that the performance thereof has been effectually 
waived.® 

To repeat , a clause in an insurance policy reading : “In no case whatever 
shall the company be liable for any loss or damage after the expiration of 
twelve months (or fourteen or sixty days, etc.) from the happening of the loss 
or damage unless the claim is the subject of pending action or arbitration”, 
“the rights of the plaintiffs (the assured) will be extinguished in respect of 
the claim made after one year. , “no claim or dispute of any sort 
whatever can be recognised if not made in writing within sixty days from 
due date of payment”, “if a claim were made and rejected and an action or 



1. Jbid, 356 ; ,see also Girdharilal v, EagU^ Star and British Dominions Insurance Co., (1923) 
27 G.W.N. 955 : 80 I.C. 637 ; G. Rainey v. U, F. ondM. Insurance, (1925) 3 Rang. 383 ; 91 LC. 
622:AJ.R. 1926 Rang. 

2. Sec also New Asiatic Insurance Co. Ltd., v. Bihar State Co^op. Bank Ltd., AJ.R* 1966 
Patna 69. 

3. South British Fire and Marine Insurance Co. v. Brojo Nath Shake, (19C(9) 36 Cal* 516 ; 

Gitdharilal y- Eagte Star Insurance Co., 1924 Cal. 186; Mylappav. British IndUt 

Navktdm Co. Ud., (1918) 34 M.L.J. 553. 
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suit wert not comiwneed within three months after such rejection all benefit 
under the policy should be forfeited/^ ‘‘no suit or action of any kind against 
the said company for the recovery of any claim upon, under or by virtue of 
this policy shall be sustainable in any Court of law or equity unless such suit 
or action shall be commenced within the terms of six months next after 
any loss or damage shall occur., .the lapse of time shall betaken and 
deemed as conclusive evidence against the validity of the claim thereby so 
attempted to be enforced’*, or the like, obviously militates against the pro- 
visions of Section 28 of the Indian Contract Act inasmuch as such a clause 
seeks to limit the time within which the assured might enforce his rights 
under or in respect of the contract of insurance by the usual legal proceed- 
ings in the ordinary tribunals of the land and is therefore void. The 
difference between a clause limiting the time within which the assured was 
to enforce his rights and a clause limiting the time within which he was to 
have rights to enforce appears to be as thin as that between tweedledce and 
tweedledum. Secondly, what if the insurer does not take any action on the 
claim of the assured or if he does not refer the claim to arbitration ? 
Obviously, the insurer cannot be left as the sole arbiter of the assured’s 
claims. Thirdly, it will be for the court to decide as to whether a given 
clause embodies a warranty purported to be a condition precedent to the 
policy, that is, whether it is precedent to the effectual making of the policy 
or precedent to the accrual of the assured’s right to sue thereon. Where 
however the so-called warranty seeks to declare the events in which forfeiture 
of the assured’s rights ensues or deals with the mode of settling disputes or 
limits the period for bringing a claim the Court will see whether the impugn- 
ed clause violates the statutory provision of Section 28 of the Contract Act, 
or is opposed lo the public policy of the law or whether it is an unreasonable 
clause in an otherwise valid contract of insurance. The law would certainly 
not allow operativeness to a clause in the contract of insurance reading : “no 
suit or action of any kind against the insurer for the recovery of any claim 
..shall be sustainable in any court of law or equity unless such suit or 
action shall be commenced within the terms of ten years next after any loss 
or damage shall occur. . . . ” If an extension of the law of limitation was 
not to be countenanced, why a curtailment? The phrase “restricted 
absolutely” in the first paragraph of Section 28 does not refer to the time 
within which the assured may enforce his rights. The full course of lime 
within which the assured may enforce his rights is thus lelt ‘untouchable’ by 
the express provision of Section 28 of the Contract Act. If the contention of 
Batchelor, J., Basil Scott, C. J., or Kapur, J., to cite only a few of the 
several learned Judges, namely, that what the assured had done in the instant 
cases was to limit the time within which he was to have any rights to enforce 
and not to limit the time within which he was to enforce his rights is accep- 
ted, then, the cart is put further before the horse in that the period of limi- 
tation is sought to be extended by deferring the startwig point of the period 
of limitation which extension the law will not allow. The learn^ Judges 
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Moreover^ the agreement for arbitration will continue to be govcriied by 
any provision of any law in force for the time being as to references to 
arbitration. Sections 46 and 47 of the Arbitration Act, 1940. fssatso 
Order XXIII, Rule 3, and Order XXXIII, Rule 7, of the CodeofCivii 
Procedure, Section 14 of the Specific Relief Act, 1963, and Section 289 of 
the Companies Act, 1956. 

Where in any suit all the parties interested agree that any matter in 
difference between them in the suit shall be referred to arbitration, they may 
at any time before judgment is pronounced apply in writing to the Court for 
an order of reference.^ Where the Arbitration Act, 1940, had no application, 
Section 21 of the Specific Relief Act, 1877, was the remedy for the defendant. 
Now see Section 14 of the Specific Relief Act, 1963. A party to a reference 
can sue the other party for breach of the agreement. He may sue him for 
damages for the breach. 

The statutory or inherent jurisdiction of the Court in respect of a contract 
or the subject-matter of a contract cannot be excluded by an agreement 
between the parties.® Thus, neither a general agreement to submit disputes 
to arbitration, nor the submission of the dispute in question to a particular 
arbitrator, nor even tlic pendency of an arbitration thereon, can be pleaded 
in answer to a claim in an action.® The parties are allowed in law to bind 
themselves by the finding of facts by an aibitrator, but an agreement seeking 
to bind the parties that the finding of an arbitrator on a question of law 
should also he binding on them is not enforceable.^ 'fhe arbitrators, unless 
expressly otherwise authorized, have to apply tlie laws of the country. In 
England, it has been provided in the Arbitration Act, 1950, that arbitrators 
may ask the Courts for guidance and the solution of their legal problems in 
special cases stated at their own instance. Under the said Act the Courts 
may require the arbitrators, even if unwilling, to state cases for the opinion 
of the Court on the application of a party to arbitration if the Courts think 
it proper. The citizens are not allowed, as a rule of public policy, to agree 
to exclude this safeguard for the due administration of the law. The parties 
arc allowed, however, to have a binding agreement to the effect that they 
will not go to law before an award has been made by an arbitrator as stipu- 
lated in the contract. The law does not prevent two persons from agreeing 
that a cause of action shall arise only when a contingency has happened or a 
condition has been performed ; but when a cause of action has once arisen 
upon the happening of the contingency or the performance of the condition, 
a party cannot by an agreement exclude himself or the other party from the 


1, Section 21 of the Arbitration Act, 1940. 

2, Thempson v, Charnock (1799), 8 Term Rep. 139 ; Bennett v. Bennett, fl952] \ K.B. 249 : 
[1952] 1 All E.R. 413 ; Hj^man v. Hyman, [1929] A.C. 601. 

3, DeUman Gf Sons v. Osseti Corporation, [1912] 3 K.B. 237. 

4, Ltev, Showmen’s Guild of Great Britain, [1952] 2 Q,.B. 329: [1952] 1 All E.R. 1175, 
1181; Baker V* Jf ones, [1954^] 2 All E.R. 553; Czamikow v. /ZoM, Sehmidt & Co.^ [1922] 2 
K.B. 478. 
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main^tenance th«rcof.^ In Bdcer v. Jdnes and ow., (1954] 2 All E-R, ,553; on^ 
of the rules of an unincorporated association vested its government ina oentrsd 
council. Another rule provided : ^^The decision of the central council in all 
cases, and under all circumstances, shall be final.” It was held that the 
relationship between the members was contractual, the contract being con- 
tained in, or implied from the rules ; it was also held that while a tribunal 
or council could by such a contract be made the final arbiter on questions of 
fact, the parties could not prevent its decisions on questions of law (such as 
the interpretation of the rules of the association concerned) being examined 
by the Courts, and accordingly the rule or rules seeking to oust the 
jurisdiction of the Court were contrary to public policy and void. 
The discretion of the Court to set aside the award on any valid ground can- 
not be controlled by an agreement between the parties to accept the award 
without any objection whatsoever.* 

A contract which stipulates that the decision of the arbitrator shall be 
final and conclusive and which thus bars the jurisdiction of the ordinary 
tribunals from examining the validity of the award is void, and notwith- 
standing that clause, the Courts would have jurisdiction to examine the 
validity of the award in a properly framed proceeding. The contract to 
refer to arbitration is not void because that of itself could not have the 
effect of ousting the jurisdiction of the Courts.* 

A defence to the effect that an agreement was never entered into or that 
it was void for some reason is a matter exclusively for the determination of 
the Court and not of the arbitrator, because if the existence or validity of 
tlie entire agreement itself is denied, and if this denial is found to be correct 
the arbitration clause goes along with the other parts of the agreement.^ 

Where a suit was filed against four different defendants of whom one alone 
was a party to the arbitration agreement and he applied for stay of the suit, 
the suit could not be stayed inasmuch as the other defendants were no party 
to the arbitration agreement. In the absence of any cogent reasons, the suit 
could not be stayed even against the defendant who had been a party to the 
arbitration agrecmerii because that would mean the trial of a suit piecemeal 
which procedure is considered undesirable and unfair.* 

It is open to the parties to a contract, to agree in advance that no right of 
action shall arise thereon until the matters in controversy have been referred 
<0 and ascertained by an arf)itrator appointed in accordance with llte terms 
of the contract. The Court in such a case will give effect to the agreement 
unless the condition precedent has been removed under the powers conferred 
on the Court by the Arbitration Act or unless the Court comes to the con- 


1. Scott V. Avery (1856), 5 H.L. Gas, 811. 

12, Abdul Majid v. Bahawal Bakhsk^ AJ.R. 1950 Lah. 174 ; Burla Ran^a Reddi v. Kalapalli 
Sithaya, (1883) 6 Mad. 368. 

3. Umon Coristfuction Co. v. Chief iSngineerj A.I.R. i960 AIL 72. 

4. Godhu V. Ganga, A.LR. 1958 All* 26. 

5. Bqjrang BUettic Stoel Co* v. Commsmms jbr dte tori of Cahitta^ Aff.R. 1957 Oal. 240. 
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elusion th)at the right to arbitration has been waived either by eaepress 
ment to dio so or by an express refusal to exercise it or by a failure or negieet 
to arbitrate or by participating without objection in a trial of the controvtrsy 
on its merits or by omitting to demand arbitration within a reasonable tinie> 
or by obstructing or delaying the arbitration proceedings or by repudiating 
liability under the principal contract. If the liability is repudiated Oh 
grounds which go to the root of the contract and it is contended that the 
agreement is void, the party repudiating the liability cannot insist on the 
observance of the abitration claused A reference to arbitration of the subject- 
matter of a pending action without an order of Court is within the contem- 
plation of the proviso to Section 47 of the Indian Arbitration Act, 1940. 
Such a reference involves ouster or, at any rate, suspension for the time 
being of the Court’s jurisdiction to proceed with the trial of the suit and is 
opposed to public policy and as a contract it is urienforceabc under the law 
of contract. Further, an award otherwise obtained within the meaning of 
the proviso to Section 47, cannot ipso facto work as an accord and satisfac* 
tion of the suit. It must be acquiesced in or agreed to be treated as such 
after it is made. Consequently, an award obtained on an agreement for 
reference to arbitration between the parties during the pendency of a suit 
and without any order from the Court cannot be treated as an adjustment of 
the suit under Order XXIII, Rule 3, of Civil Procedure Code, ip^o facto and 
without a fresh consent between the parties given after the award.® 

The above view taken by the High Court of Orissa in Indramoni v. 
Nilamoniy A.I.R. 1950 Orissa 169, seems to be fortified by the public policy of 
the law as well as the provisions of Section 28 of the Contract Act and 
Section 21 and Section 47, inclusive of the proviso, of the Arbitration Act, 
1940. The reasoning of their l^ordships in Subbaraju v. Venkatramaraju^ 51 
Mad. 800 : 1 13 l.C. 632 * A.I.R. 1928 Mad. 1025, a Full Bench decision, as 
yNtW 3.^\n Aiumuga V, Balasuhramanta^ Mad. 39: A.I.R. 1945 Madras 

294, does not appear to be in consonance with the provisions of Section 28 of 
the Contract Act or Section 47 of the Arbitration Act, 1940. In Subbaraju 
v. Venkatramafaju, the Full Bench of the High Court at Madras held that 
where in a suit parlies have referred their difference to arbitration without 
an order of the Court and an award is made, a decree in terms of the award 
can be passed by the Court under Order XXIII, Rule 3 of the Code of 
Civil Procedure, though the parties do not accept the award. Following the 
said Full Bench decision, Leach, G.J. and Lakshmana Rao, J., of the said 
High Court in Arumuga v. Balasuhramania held that an award made in a 
private arbitration during the pendency of the suit could be treated as an 
agreement for Compromise and on that basis a decree could be passed in the 

1 . ^ewzealand Insurance Co. Ltd. v. Nagpal Hosiery Factory, A.I.K. 1935 Punjab 113: 
Heyman v. Darwins, Ltd.^ [1942] A.G. 35G ; Macama v. Northern Assurance Co., [1923J A.G* 6)9; 
yureidini v. Millers Insurance Co., [1915] A.G. 499 ; Cooverji v. Bhimji, (1882) 6 Bom^ 526 ; 
Kaegkt v. Corhia Oil Co. Ltd., (1676) 1 Cal. 42, 51, 466. 

2. Indtaami v. NUamoni, A.I.R. 1950 Onna 189. 
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tciw <rft atwArd. 5 <J 0 tiotii 47 of the Arbitration Act, 1940, was inserted, 
their Lordships thought, by the Legislature in order to allow the Court un^ 
fettered action under Order XXIII, Rule 3, of the Code of Civil Procedure* 
Section 47 of the Arbitration Act, 1940, observed their Lordships, did not 
preclude an award in a private arbitration being made a decree of the Court 
unless all the parties interested in it had, after the award had been given, 
consented to a decree being passed in the terms thereof. An agreement to 
accept a future award, their Lordships proceeded further, could be treated as 
a compromise in the suit, and the Arbitration Act of 1940 in no way altered 
the position. The proviso to Section 47 of the Arbitration Act, 1940, it is 
submitted, requires the existejice of an award actually made and the consent 
of all the parties interested given subsequent to the existence of the award in 
question in order to enable a Court to take into consideration such award as 
a compromise or adjustment of a suit pending before it. In Jugal Das v» 
Pursottam^ A.I.R. 1953 Cal. 690, also it was held that like other arbitration 
agreements a contract in writing to refer to arbitration matters in dispute in 
a suit, while the suit is pending, is legal. Such contract does not oust the 
jurisdiction of the Court and is not in restraint of legal proceedings. Section 
21 of the Arbitration Act, 1940, presupposes that such contract is legal and 
that its subject-matter is lawful. 

The view of the Orissa High Court though standing alone seems to be 
based on a better reasoning. In the circumstances the question awaits a 
pronouncement of the Supreme Court for its solution. 

As the rules of a body to which the agreement of arbitration refers should 
be deemed to have been incorporated in the contract by virtue of the agree* 
men! of the parties, it has necessarily to be held that on a matter of procedure 
the relevant factors should be the rules as existing at the time of the reference 
and not at the genesis of the contract.^ 

When a reference is made to an association consisting of a large and 
fluctuating body of persons, who cannot sit as a tribunal, the association has 
power to appoint individuals to act as arbitrators and the rules of the associa- 
tion will be binding on the parties.* 

The plaintiff who was a subscriber of a telephone executed a telephone- 
hiring contract in respect of that telephone in favour of the Governor- 
General. One of the terms of the contract read : “If any dispute shall 
arise touching the effect of this contract or in any way relating thereto. . . 
the same shall be referred for decision to the Director-General of Posts and 
Telegraphs and his decision thereon shall be final and binding on the 
parties.” The agreement was valid. The reference to the arbitration of 
the Director-General was not a bad reference merely by reason of the fact 

1. Hussmn Kasam Dada v. Vijayanagaram Commmial Associaiian^ A.I.R. 1954 Madras 528 ; 
RomnauAnv^ Liladkuff 33 Cal. 1237:10 C.W.N. 814; Ckaitfam v, Bridhichand, (1913)42 
Cal, 1140. 

2, Gmgis Mwnifacturing Co, v. Indra Chand^ (1906) 33 Gal. 1169 ; Champsoy v. QUl Of Ca., 
(1905) 7 Bom. L.R. 805* 
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that he ht^pened to be the head of the department which was responsible for 
hiring the telephone connection to the plaintiff or because of the fact that 
the Dircotor-Gcncral was a servant of the Central Government of Indhi.^ 
The Manager of the Calcutta Tram Co. was validly made a sole judge*’ 
The Deputy Commissioner could be made an arbiter where the Secretary of 
State for India was a party.® Section 56 of the Specific Relief Act, 1877^ 
contemplated injunctions directed to the Court itself and did not prevent 
any Court from making an order in personam forbidding an individual from 
proceeding in another Court.* Now see Section 41 of the Specific Relief 
Act, 1963. Before Section 21 of the Specific Relief Act, 1877, could be 
relied upon, it had to be shown that the plaintiff had refused to refer to 
arbitration ; and the filing of the plaint was not such a refusal.® Now see 
Section 14 of the Specific Relief Act, 1963. To invoke an arbitration clause 
the defendant must also establish that the agreement is still operative. 

Where a contract of sale of goods contains an arbitration clause, and the 
seller expressly reserves a right of re-salc in c.ise the buyer should make 
default, the arbitration clause is not wiped out on the rescission of the con- 
tract by the seller by the exercise of his right of re-sale under the contract 
and hence reference to arbitration can be made in pursuance of the arbitra- 
tion clause.® The arbitration clause in a contract can be regarded as a thing 
apart from the main conditions of a contract and it is not a necessary clause 
in the contract. The main contract deals with the performance of mutual 
obligations and how they are to be performed, whereas the arbitration clause 
deals only with the procedure for determining liabilities created by the con- 
tract and the ar))iiration clause itself creates no liability. It only embodies 
the agreement of both parties that if any dispute arises with regard to the 
obligation which the one party has undertaken to the other, such a dispute 
shall be settled by a tribunal of their own constitution. Moreover, there is 
this very material difference that, whereas in an ordinary contract the obli- 
gations of the parties to each other cannot in general be specifically enforced 
and breach of them results only in damages, the arbitration clause can be 
specifically enforced by the machinery of the Arbitration Act. The appropriate 
remedy for breach of the agreement to arbitrate is not damages but its 

enforcement,’ 


1 Central Governmmt of India V, Chhotalal, A.I.R. 1949 Bom. 359 \ Secretary of State v. 
BroJ. 6? 8 Luck. 98 ; A.I.R. 1932 Oudh 265 ; Aghore Nauih v . Calcutta Tramways 

Co Ltd*, 1 1 Gal. 232 ; Jackson v. Barry Railway Co., 1 1893J 1 Ch. 238 : 68 L.T. 472 ; Jives and 
Barkor v. Williams, [1894] 2 Ch. 478 : 63 L.J. Gh. 521 : Eckersley v. Mersey Docks and Harbour 
Board, [1894] 2 Q. ®* 667 ; 71 L.T. 308. 

2., Aghore Nauth v. Calcutta Tram, Co. Ltd., (1885) 11 Cal, 232. 

3. Secretary of State v. Saran Bros* & Co., A.I.R. 1932 Oudh 265. 

4. Milton & Co, v. Ojha Automobile Engineering Co., (1930) 57 Cal. 1280. 

5. Koomud Chunder v, C/umder Kant, (1880) 5 Gal, 498. 

6 Tahal v. Hiskeshar, (1885) 8 All. 57 ; Skeoambar v. Deodat, (1886) 9 All. 168. 

7, Karm Narain v. Volkart Bros*, (F.B.) A.I.R. 1946 Lah. 1 16 ; H^n v, Darwins Ltd*, 
(1942] A.C. 356 : £1942] 1 All E*R. 337 : IH L.J.K.B. 241 i 166 L,T. 306. 
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Se<;tioii 32 of tho Arbitration Act, 1940, does not apply to an award under 
the Arbitration (Protocol and Convention) Act, 1937. An award under the 
Protocol Act is not an award under the Arbitration Act, 1940, but is, for 
purposes of enforcement, only deemed or treated as such award.’- For 
“foreign award” (which means an award on differences relating to matten 
considered as commercial under the law in force in India) see The Arbitra> 
tion (Protocol and Convention) Act, 1937 (Act 6 of 1937). See also Sections 
46, 124, 125 and 143 of the Companies Act, 1956. 

29. Agreements, the meaning of which is not certain, or 

Agreements void for Capable of being made certain, are void, 
uncertainty, 

lUustrathns 

(fl) A agrees to sell to B hundred tons of oil'’. There is nothing whatsoever to 
show what kind of oil was intended. The agreement is void for uncertainty. 

(6) A agrees to sell to B one hundred tons of oil of a specified descriptioni known as 
an article of commerce. There is no uncertainly here to make the agreement void. 

(c) Ay who is a dealer in cocoanut-oil only, agrees to sell to B “one hundred tons of 
oil”. The nature of .4*8 tiade affords an indication of the meaning of the words, and A has 
entered into a contract for the sale of one hundred tons of cocoanut-oil. 

(d) ^ agrees to sell to B “all the grain in my gianaiy at Ramnagar”. There is no 
uncertainty here to make the agreement void. 

(f) a agrees to sell to B “one thousand maunds of lice at a price to be fixed by C*\ 
As the price is capable of being made certain, there is no uncertainty here to make the 
agreement void. 

(/) agrees to sell to B “my white horse for rupees five hundred or rupees one 
thousand”. Thcie is nothing to show which of the two prices was to be given. The agree* 
ment is void. 

Uncertain agreements. — An agreement the meaning of which is not 
certain or capable of being made certain is void. A agrees to sell to 5 a 
hundred tons of oil. There is nothing whatever to show what kind of oil 
was intended to be sold. The agreement is void for uncertainty. If the oil 
to be sold was of a specified description, known as an article for the particular 
commercial intercourse, there would be no uncertainty and as such the 
agreement would not be void. If, again, the seller was a dealer only in a 
particular kind of oil, the uncertain phrase ‘one hundred tons of oil’ in the 
circumstances would mean one hundred tons of that particular kind of oil 
alone, and the contract would not be void for uncertainty. A agrees to sell 
to B all the grain A has had in his granary at Ramnagar. The agreement 
suffers from no uncertainty and is therefore enforceable. A agrees to sell to 
B one thousand maunds of rice at a price to be fixed by C. The price being 
capable of being made certain, there is no uncertainty in the agreement 
rendering it void, that is, unenforceable. A agrees to sell to B his 
white horse for Rs. 500 or Rs. 1,000. The price to be paid not being 
capable of being made certain, the agreement is void. The purpose of 
Section 29 is to ensure that the parties to contract should be a aware of the 


1. V. Siikkt, AI.R. 1960 Cal. 702* 
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parties. It was held that the words the time being’’ were ambiguntl$ 
and it WAS not clear wlietlier they referred to the ^‘Circle” or to the 
intending Engineer”. Even if the expression “Superintending Engineer of 
the Circle” was to be taken collectively it was not clear whether it was the 
person who held that office at the time of the institution of the suit or the 
person holding the office when the cause of action arose that was to be the 
arbitrator. The words in the agreement were loo vague and indefinite and 
the agreement was unenforceable for want of certainty^ It will be submitted 
that Daulat Ram v. Sate of Punjab^ A.LR 1958 Punjab 19, seems to be the better 
view. In arbitration agreements the actual points of dispute arc seldom 
stated. Generally, references arc made to arbitration where disputes arise 
and the parties thereafter formulate, when necessary, their disputes before 
the arbitrators and seek their decision on these points of differences. In 
what circumstances a particular arbitration agreement will be vague and 
uncertain and therefore unenforceable will be a question of fact in the case 
in question.* 

Where by a deed of assignment the goodwill as well as the assets of a 
business arc transferred, there is no vagueness in the description of the pro- 
perty transferred.® 

As a rule, a person would not agree to pay any sum as rent until the lease 
has actually commenced to run its course. Thus, the agreement that the 
rent should be paid on a certain date in advance would import that the term 
of the lease started to run from that date and the document cannot be said 
to be uncertain and incomplete even though the lease did not specify the 
date of commencement.^ Where a written contract for sale of land is silent 
about the price and the time for performance, the contract is not void for 
uncertainty, if it is one that can be made certain within the meaning of 
Section 29. If on evidence it is found that the parties agreed to the 
payment of a reasonable and fair price and complete the contract within 
reasonable time the Court can imply such terms in the contract and deter- 
mine what is reasonable price and what is reasonable time.® In an ordinary 
contract to sell immovable property the personality of the purchaser is not 
usually anatcrial. It is sufficient if the identity of the purchaser is ascertain- 
able. It is not necessary to utter the actual name unless the personality is 
an essential part of the contract. Thus, where a reputed and well-known 
firm of solicitors writes to say that one of their clients is willing to purchase 
the property, there is no scope for dispute about the identity of the purchaser 
and there is no difficulty in ascertaining as to who the purchaser is, so as to 


1. Governof'-General in Council v. Simla Banking and Industrial Co. Lid., A.I.R. 1947 
Lah 215. 

2. JRadha Kishan v. Sapattar Singh, A.I.R. 1957 All. 406, 

3. Divji V. Kars'tn^, A.I.R. 1954 Patna 280. 

4. a P. Governmeniv. Nankoo Mai, A.LR. 1960 All. 420; Wesl^ v. IVatM, (1:878) 38 
L.T. (N.S.) 284 ; SandUl v. FirankHn, (1875) 19 aP. 377. 

5. Rajkishor v. BanahekaH A.I<R« 1951 Oriisa 291, 
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either make tbe contract uncertain on that ground or unenforceable by 
spe^fic performance.! Where the terms of a contract of guarantee, though 
oral, have been mentioned with sufficient precision in plaint, the contrs^t 
cannot be held to be uncertain or void within the meaning of Section 29,* 
Specific performance of an agreement to grant a lease cannot be decree 
unless that agreement cither expressly or impliedly to be granted fixes the 
date from which the term is to xun.* When a reference is made to an 
association consisting of a large and fluctuating body of persons, who cannot 
sit as a tribunal, the association has power to appoint individuals to act as 
arbitrators and the rules of the association will be binding on the parties.* 
Where certain persons, describing themselves as residents of J. give a bond 
for the payment of money in which, as collateral security they charge ^*thelr 
property*' with such payment, they do not thereby create a charge on their 
immovable property situated in J.® An agreement in a to pay what« 
ever rent the landlord may impose for any land not assessed which the 
tenant may take up is bad for uncertainty.® Gifts or contracts expressed to 
be for maintenance and indefinite as regards duration, may be shown by the 
acts of the parties or other circumstances to be intended to operate in pet* 
petuity; but prima facie, they are limited to the life cither of the grantor or 
grantee.’ A contract to grant a renewal of a lease on such conditions as 
shall be reasonable and proper at the time of such renewal is a contract 
which is capable of specific performance. Such a contract is not void for 
uncertainty.® The use of the words “approximating to” did not render the 
terms of the agreement too vague to be enforceable.® Where the Court 
could decide whether any condition or covenant required by the lessor was 
reasonably required, a clause that “The lease shall contain such other 
covenants and conditions as shall be reasonably required by’* the lessor did 
not make the agreement too vague to be enforceable.!® 

Evidence of what took place after the execution of a document is not 
admissible on the question of its construction.!! No contract is void merely 
because no time for performance is specified. There are many kinds of con* 
tracts in which no time for performance is fixed.!* The terms of the agree* 
ment as to repayments of a certain amount were indefinite; but the 
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ttnccrtainAy was not pleaded as a bar to its legality and inpayments 
made by one party and accepted by the other towards the agreement widmijct 
protest. It was held that the agreement was not void for uncertainty.* A 
mortgage of all the indigo cakes that might be manufactured by the 
mortgagor’s factory from the crops to be grown on lands of the factory from 
the date of the mortgage up to the date of payment of the mortgage debt 
was not vague in its terms. The description of the property mortgaged was 
sufficient, and thus there was no vagueness to hinder equity from enforcing 
the contract.® An agreement which is uncertain or opposed to the rule 
against perpetuities will be void.® By a written contract, the contractor 
undertook to execute' such repairs and constructions as might be ordered by 
the municipal engineer from time to time during the period of one year; he 
was to be paid at the rates enumerated in the schedule of rates sanctioned 
by the Municipal Board. Details or specifications of the items of works that 
might be ordered by the municipal engineer during the said period were not 
given in the contract. The contract was valid.* Where the sellers by a 
letter confirmed that “if necessary” they would carry over the contracted 
goods for two months subject to payment of charges, the agreement was not 
void for uncertainty.® Where the renewal clause in a deed of lease read: 
‘‘on such terms and conditions as may be agreed to between the parties”, it 
was construed as uncertain and vague and thus being incapable of forming a 
valid contract of renewal of the lease.® In Dasarath v. Satjanarayan^ A.I.R. 
1963 Cal. 325, two deeds formed really part of one and tlie same transaction.’ 
In the context, “other necessary and indispensable expenses” was not an 
expression uncertain enough to make the contract void for uncertainty. 

A contract to rcconvey in favoui of four persons is not void for uncertainty 
though the person or persons to exercise first option was not determinable.® 

Ambiguous words in a covenant arc to be taken most strongly against the 
covenantor.® 

30. Agreements by way of wager are void; and no suit shall 
Agreements by way bc brought for recovering any thing alleged to 
of wager void. jjg yj, ^ny wagcr, or entrusted to any person 

to abide the result of any game or other uncertain event on which 
any wager is made. 
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This Section shall not be deemed to render unlawfol a shbscriiH 

Exertion in fwour contribution, or agreement to sub* 

of cetttin prisw for scribe or Contribute, made or entered into fear or 
horwraewg. toward any plate, prize or sum of money, of the 

value or amount of five hundred rupees or upwards, to be award* 
ed to the winner or winners of any horse-race. 

Nothing in this Section shall be deemed to legalize any transac- 

Section 294-A of the Connected with horse-racing, to which the 

Indian Penal Code provisions of Section 294-A of the Indian Penal 

not to be aHected. ^ i t 

Code apply. 


Gaming and wager. —The term gaming, strictly used, means playing a 
game, whether of chance or skill, for stakes hazarded by the players. The 
mutual promises which the players necessarily make, expressly or by impli*^ 
cation, in playing for a stake, as to its transfer upon the result of a gaine, 
form a gaming contract.^ Such a contract may itself be a wager ; but this 
will only be so if the parties or sides to the contract are limited to two, 
since a wager is necessarily, but a gaming contract not necessarily, a bipartite i 
agreement. If therefore there are more than two parties to an arrangement 
under which stakes contributed by players are to change hands as the result 
of a game, this is a gaming contract, but not a wager or a series of wagers.* 
Agreements by way of wager* — An agreement by way of wager is void.* 
No suit will lie for recovering anything alleged to be won on any wager. 
Neither will a suit lie for recovering anything entrusted to any person to 
abide the result of any game or other uncertain event on which any wager 
is made. This last mentioned provision may mean cither of two things : It 
may rr^ean that the winner on any wager cannot enforce the recovery of the 
prize even when the prize has been entrusted to any stakeholder. It may 
also mean that even the person depositing a prize or money with the stake- 
holder to abide the result of any game or other uncertain event on which a 
wager has been made cannot recover it from the stakeholder even when the 
prize or money has not been handed over. There is no conflict between the 
winner’s disability and the depositor’s disability in the matter of recovery. 
The depositor’s disability to recover the thing or money entrusted with the 
stakeholder even before the latter has parted with it is in conflict, it will be 
seen, with the English common law on the subject. -^The Legislature having 
chosen to prescribe a provision of law more rigorous than that obtaining in 
England, no objection can be raised to the comparative severity of the Indian 
law. The judges in England have chosen, it will be seen, to grant the 
depositot a locus poeniiefUiae cnsLbling him to withdraw the thing or money 
deposited with the stakeholder before it has been handed over. A notice 
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given to jthe stakeholder by the depositor before the money or thing has been 
handed .over to the winner is sufBcient in England to hold the stakeholder 
liable for the money or thing deposited. The wording of Section 30 of the 
Indian Contract Act leaves no scope to the Court here in India to onable 
the depositor to repent and withdraw his stake before it has been handed 
over by the stakeholder to the winner. 

Wagering contracts. — A wagering contract is one by which two 
persons, professing to hold opposite views, stake something of value 
upon the ascertainment of the truth concerning some past or present 
event or upon the issue of a future uncertain event. There cannot be 
more than two parties or two sides to a bet. When there is a multipartite 
agreement for a bet, in the very nature of a wagering contract, the numerous 
parties will be deemed to be divided into two sides, of which one wins or the 
other loses, according to whether an uncertain event docs or does not happen 
or according to whether the truth concerning the past or present event has 
been ascertained or not. The two parties must mutually agree that depen- 
dent upon the ascertainment of the said truth or the determination of the 
said uncertain event, one shall win from the other, and that other shall pay 
a sum of money or any other given stake. Each party stands equally to win 
or lose the stake.^ The chance of gain or the risk of loss is not one-sided 
only. Apart from the stake, neither party has any other interest in the 
contract, there being no other real consideration for the making of such 
contract by either of the parties.® It is only the presence of the stake and 
the absence of any other interest that renders a contract a wager. In constru- 
ing a contract with a view to determining whether it is a wagering contract 
or not, the Court will receive evidence in order to arrive at the substance of 
it, and will not therefore confine its attention to the mere words in which it 
is expressed, for a wagering contract may be sometimes concealed under the 
guise of a language which, on the face of it, if words were only to be consi- 
dered, might constitute a legally enforceable contract.® Thus, the question 
which a Court has to try is whether the transaction in question was a real 
bargain or wliether it was simply a gambling transaction intended to end in 
the loss or gain of the stake. Where in a transaction for sale or purchase of 
stock, the intention was that the transaction would end in the payment of 
differences only on the settling day it would be a wagering one. If, on the 

1. Sas.\ocnv, Toktrseyt (1904) Bom. 616; Dayabhai Tribhovandas v, Lakhmichand, (1885) 9 
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oth^r hand^ th^ party as seller or purchaser of the stock meant to receive or 
invent the money in the sale or purchase of the stock which he ordered to be 
sold or purchased^ it would be a perfectly legitimate and real business trans- 
action. That is to say, if he did not mean to hand over or take up the stock 
but only meant to purchase or sell them again before the settling day arrives 
it would be a gambling transaction if both the parties to it had the same 
gambling intention.^ 

The essential feature of a wagering contract is that the only interest which 
the parties have in the contract is the winning the stake. Sales and purchases 
of commodities or of stocks and shares are not wagering transactions in the 
absence of an agreement between the parties that they should not be actually 
carried out but should end only on the payment of differences.* 

An insurance for a term of years on the life of a person in which the 
insurer has no interest is void as a wagering contract under Section 30 of the 
Contract Act.* Where the cardinal feature of the chit fund in suit was that 
lots were drawn for prizes monthly and that the winners got Rs. 50, the 
full amount of the chit, without any liability for further subscription and 
after the 50lh drawing, the unsuccessful subscribers got back the full amount 
of their subscriptions but without interest, it was held tliat the chit fund wa?} 
not a wagering contract and there was no objection to enforce its terms in a 
court of law.* 

A contract containing stipulaiioii to pay difference between contract price 
and market price in the event of breach of contract by either party may 

1. Universal Stock Exchanof, Ltd, v. Stfachatif [18%J A.C. 166, 167 ; Moiilal Partabchand v. 
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Raj. 24 (Jaipur) ; Hasanali v. Ratilal, A.I.R. 1953 Sau. 141 ; SUaram v. Chamanlal, A.I.R. 1952 
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atid Co, V. Sitaramayya, A.I.R. 1958 Andhra 427 ; Seetkaramanjaneyulu v. Sobhanachalam & Co,, 
A.I.R. 1958 Andhra 438 ; Gherulal v, Mahadeodas, A.I.R. 1959 S.C. 781 ; Surajmal v. Doongar^ 
mal, A.I.R. 1959 Raj. 27 ; Mannalal v. Biharilal, A.I.R. 1956 M.B. 38 (Indore) ; Murlidhar 
BanwarUal v, Kishorelal Jagannath, A.I.R. I960 R^. 296 ; Moiilal Partabchand v. Govindft»t* 
Jeychand, {\906) 30 Bom. 83; Sassoon v. 7 okersey, {1904) 28 Bom 616; Muhmdchand v. 
Sobhagmal, A.I.R. 1925 Bom. 79 ; Jivanchand v. Laxminarayan, A.I.R. 1925 Bom. 511 ; Bshotfr 
Doss V. Venkatasubba, (F.B.) (1895) 18 Mad, 306 ; J. H. Tod v. Lakhmidas, (1892) 16 Botn. 441 ; 
Oayabhai Ttibhovandas v. Lakhmichand Panachand, (1885) 9 Bom. 358; Kong Tee Lone ^ Co, 
V. Lowjee Nanjee, (1902) 29 Cal. 461 P.G. ; Chhogmal v. Jainarayan, (1915) 39 Bom. 1 ; Ajudkio 
V. Lalman, (1903) 25 All. 38 ; Kanwar Bkan v. Ganpat Hai, (1926) 7 Lah. 442 ; Bhagwandas v. 
Burjorji, (1917) 42 Bom. 373 ; Kundan Lai v. Qadir Ahmad, (1924) 78 I.C. 916; Htimdckrai v, 
Natotamdos, (1907) 9 Bom. L.R. 125 ; Kesarichandv, Merwanjee, (1899) 1 Bo^ L-R, 263 ; 
v,JadhQwji, (1910) 12 Bom. L.R. 1072 ; Mathuradas v, ffarbadashankar, (1909) 11 Bom. L*R« 
997 ; ptarbadashtmkar v. Mathuradas, (1910) 12 Bom. L.R. 1058; Champsey v. Gill & Co., (1905) 
7 Bom. L«R. 154, aiul, on appeal, 805. 

3. Alamai v. Positive Govemmeni Life Astwance Co, XJd,, (1899) 23 Bom. I9L 

4. jfataymAv* Vell9xham,{P*K^ A1.R. 1927 Mad. 583; Kusma 

Mad. 661 : 1925 Mad. 870 affirm^. 


1 



562 




THE IHtllAN CONTRACT ACT, 


1872 



mt be fvagering.^ The mere existence of an element of chance doeif Cot 
iiecessattly render a transaction a wagering one.^ To deal in diffeMMm 
iroiily is one thing. It is quite another thing where both parties agfee 
that uiiuler no circumstances should either of them require the other 
to give or take delivery. A p)erson may be in a position to give or take 
delivery and yet may agree to settle the contracts by differences only** Two 
wrestlers agreed to play a wrestling match on condition that the party 
failing to appear on the day fixed was to forfeit Rs. 500 to the opposite 
party, and the winner was to receive Rs. 1,125 out of the gate money ; 
on one wrestler failing to appear in the ring the other sued him for 
Rs. 500. The suit was maintainable; the agreement was not one of 


wagering.^ 

Conftruction of wagering contracts. — The question whether the 
transactions between the parties were wagering transactions, in other words, 
were bets, is one of fact. The essence of a bet is that both parties agree 
that they will pay and receive money respectively on the happening of an 
event in which they have no material interest. The transaction may be 
cloaked behind the forms of genuine commercial transactions : but to 
establish the bet it is necessary to prove that the documents are but a cloak 
and that neither party intended them to have any effective legal operativencss. 
Where the documents show an ordinary commercial transaction, and in 
conformity with them one of the parties incurs personal obligations on a 
genuine transaction with third parties so that he himself is not a winner or 
loser by the alteration of price, but can only benefit by his commission, the 
inference of betting is irresistibly destroyed. In such cases the fact that no 
delivery is required or tendered is of practically no value.*^ Where the 
circumstances as to contracts for sale, purchase, and delivery of goods at a 
given time and place are such as to warrant the legal inference that the 
contracting parties never intended any actual transfer of goods at all, but 
only to pay or receive money between one another according as the market 
price of the goods should vary from the contract price at the given time, 
the contract is not a commercial transaction, but a wager on the rise or 
fall of the market.® Some of such contracts may also be void under Sec- 


tion 23,’ supra. 

In construing a contract with a view to finding out whether it is of a 
wagering character, the Court, in arriving at its conclusion, will not confine 


1. B(Uvani Vishnu v. Mishrilal, A.I.R. 1925 Bom. 115. 

Venkaiaramana v. Sanjasajofa A.I.R. 1934 Mad. 136. 

3. ChuMnlal v. ^j^onuUfuif A.I.R. 1938 Bom. 44 ; Forgtt v. Osti^ny^ [1895j A.G* 318 s 72 
L.T. 399 ; Thacker v. Hardy, (1878) 4 Q.B.D. 685 referred to. 

4. Babasaheb v. Rajaram, A.I.R. 1931 Bom. 264, 

5 Ismail Lebbe v. Barileet df Co., A.I.R. 1942 P.C. 19 (a case from Ceylon) ; Thadet v. 
Hardi (1879). 4 685 : 48 L.J, 0.3. 289 : 39 L.T. 595 : 27 W.R. 158. 

6. K9n$ res lone 6? Co. v. lowjee, (1902) 29 Gal. 461 P.G. ; Iddrfu Narayam V. 

Ai-R. 1965 Andhra 136. 

7. letkshtni Haraysm v. Jifea^aiak, A.I.R. 1965 Andhra 136* 
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it9 attention to tfa« mere vrords on which it i$ expressed^ for very often a 
Wagering contract is concealed under the guise of language which on its 
face constitutes a legally enforceable contract The parties may try to 
camouflage their transaction by getting it up as a delivery transaction when 
in fact it is not their intention that it should be so. The Court will enquire 
as to whether it was ever within their contemplation that goods should be 
delivered. When their real intention was only to pay a difference on or 
after the due date, the transaction will be construed as a wagering one. 
A contract may thus nonetheless be a contract by way of gaming or 
wagering because it purports to give the buyer or seller an option of 
demanding delivery or acceptance, as the case may be, of the subject-matter 
of the contract. It is not sufficient that an intention to deal in differences 
existed on the part of one of the contracting parties only. In order to 
ascertain the real intention of the parties, the Court may well scan the 
surrounding circumstances of the case and can even go behind a written 
contract.^ To be a wagering contract there must be a bargain for differen- 
ces. Even if a party to a transaction had an option under the terms of tho 
contract to demand delivery, tlie transaction may still be regarded a wager- 
ing contract and therefore void, if the bargain is only for tlic differences * 
Such a bargain may appear on the face of the contract in which case no 
further evidence would be required to condemn the contract as a wagering 
one. Where the contract on the face of it appears to be a contract for the 
sale )f goods for a price, extrinsic evidence may establish that there was a 
common intention to wager, that is, the intention of boili the parties to the 
contract was that the title to the goods would not pass or, in other words, 
there is to be no delivery, but the intention was only to take only differen- 
ces according to the rise and fall of the market on the date of delivery 
mentioned in the contract. If such an intention is established, the contract 
is a wagering one, and so void. If such an intention on the part of one of 
the contracting parties is established and it is further established that the 
other party though intending a trading transaction was aware of the other’s 


1. Walyli Ram v. Bhagwan Dass, A.I.R. 1%0 Punj. 471 ; Shanti Lai v. M/idan Lal^ AJ.R. 
1954 All. 789 ; Murlidhar Banwarilal v. Kishorelal Jagannath, A.I.R. 1960 Raj. 2% ; Bhagwandat 

Burjorjif A.I.R. 1917 P.C. 101 ; Ram Krishna Das v. Muthaddilal, 1942 All. 170; 

Universal Stock Exchange Ltd. v. Strathan, [1896] A.C. 166 ; 66 L.J. Q.B, 428 : 74 L.l'. 468 ? 44 
W.R. 497 ; In re Grieve, [1899] 1 Q^.B. 794 : 08 L.J. Q.B. 509 : 80 L.T. 438 ; 47 W»R. 441 ; 
15 T.L.R. 251 ; Sukdedoss Rampra^ad v. Govtndoss Chaturbhujadoss & Co., 51 Mad. 96 : 53 
LA. 32 ; 107 I.C. 29 : A.I.R. 1928 P.C. 30 ; Harcharan Das v. Jai Jai Ram, (1940) All. 136: 
188I.G. 29: 1940 A.L.J. 48 ; A.I.R. 1940 All. 182; Ismail Lebbe v. Barilut AXR, 

1942 P.C. 19; Mannalal v. Biharilal, A.LR. 1956 M.B. 38 (Indore) ; Gherulal v. Mahadtodas^ 
A.I.R. 1959 S.C. 781 ; Suganchand v, Fulchand, A.I.R. 1957 M.P. 194 ; Sukharam v. Batdeodas^ 
A.I.R. 1957 M.P. 1 38 ; Biiddii/a/ v. Skrikishan Chandmal, A.I.R. 1961 M.P. 57 (Indore) ; MotUed 
Parta^H^hand Gadndtam Jeydiand, ZQ Bom. 83 ; Doshi Talakshi v, Sh<d^ Vjamsi Veitsi, 

(1900) 24 Bom. 227 ; Jessiram jfugfmath v. Tulsidas Damodart {\%\^) 37 Bom. 264. 

2. Sk$wkiss 0 n v. Mungakhand^ A.I.R. 1941 Cal. 341 ; Shmli lal v, Muckn ItUt A.I.R. 19$4 
All. 789; Ram Krishna Da% v. Mutsaddilal, A.I.R. 1942 AH. 170. 
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intention ^ the time of the formation of the questioned contract; postibty 
it would be regarded as a wagering contract. But when it is found that aM 
or substantial part of the goods were actually taken delivery of, auch a 
forward contract must necessarily be taken to represent a genuine commeTipi’^ 
al transaction, as the fact of delivery destroys the inference of a common 
intention to wager.^ 

Where there has been an unambiguous written contract, and the expressed 
terms theHnselvet* establish that the contract is a wagering one parol evidence 
is not adnaissible to vary or contradict those terms.® A contract cannot be 
made a wager by matters subsequent.® 

Illegality. — ^Though wager is void and unenforceable it is not forbidden 
by law. An agreement is therefore not unlawful though its object is to 
carry on wagering transactions.® In case of wager, however, the party is 
not entitled to claim back the deposit.* Particular transactions for the 
purchase and sale of goods comprised two classes of contracts — the one class 
suitable to traders, such as the defendants were, and all duly fulfilled by 
delivery and payment, and the other class extiavagantly large and left with- 
out any attempt at fulfilment. The inference was that in the latter class the 
parties never intended completion, but that the contracts were for differen- 
ces only; and where such differences formed the consideration for which a 
promissory note was given, the plaintiffs could not recover in a suit on the 
note,* Wagering contracts not being illegal but being simply destitute of 
legal effect, if fraud is practised on plaintiff, the maxim potior est conditio 
defendentis will not apply.’ A suit by a party to a wagering contract lies 
to set aside an award made in pursuance of a submission contained in such 
a contract.® The fact that the object with which the plaintiff lent money 
to the defendant was to enable him to pay off a gambling debt, did not 
taint the transaction with immorality so as to disentitle the plaintiff to 
recover.* 

Where a forward contract for the purchase and sale of goods was void on 
the ground of wagering, under Section 30 of the Indian Contract Act, a 

1. Shmkissenv. Mangalchand, A.I.R. 1941 Gal. 341 ; lee VissanjiSons & Co, v. Shepurji 
Bwjorji, (1912)36 Bom, 387 P.G. ; Bashi Ram v. Ram Sahai, AXR, 1934 Lah. 85 {hadni 
transaction). 

2. Juggirnauth Sow Bux v. Ram Daj^al, (1883) 9 Gal, 791. 

3. Rangasa v. Huhmehand^ (1929) 120 LG. 406. 

4. Gkmlal V. Mahadeodas, A.I.R. 1959 S.G. 781 ; Mahadeodas v. Gkerulaly A.I.R. 1958 Cal. 
703 ; ShanR Lai v. Madan Lai, A.I.R. 1954 All. 789 ; Dayabhai Tribhovandas v. Lakhmkhand 
Ptmadiand, (1885) 9 Bom. 358 ; Eshm Doss v. Vonkatasubba, (F.B.) (1895) 18 Mad. 306. 

5. Ram Gopal V, Gpvind Das, A,1.K. 1944 All. 196; Chhanga Mai v, Sheo Prasad, (1920) 
42 AU, 449; Dayabhai v. Lakhmiehand, (1885) 9 Bom. 358. 

6. Tes Lone fif Co, v. Lawjee Nardot, (1902) 29 Gal. 461 P.G. ; Trikam Damad^r v. 
IdaArmehand, (1871) 3 B.H.C. A.G. 171. 

7. De^hm Tribhooandas v. Lakhmiehand Panaehand, (1885) 9 Bom. 358. 

8. Karunahsmar v. Lankaran, (1933) 60 Gal. 857. 

9. Beni MaSm v, Kaunsal Kishor, (1900) 22 AIL 452; Subkaraya v. Dmmdra^ (}084> 
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sub$e<]ueRt cross^ozktract, as a result of which the dtfferehees payable umJer 
the origitial wagering contract were settled, was void under Section ! of 
Bombay Act III of 1865.^ But as to the general law on the subject see 
Ratm Lai v. Firm Mangi Lal^ A. I. R. 1%3 M. P. 323. 

Burden of proof. ^Ordinary presumption is in favour of the legality of 
a contract. The burden of proving that a particular contract was a 
wagering contract lies on the party which alleges the contract to have been 
a wagering one.* Where there is no evidence in the case that the parties 
did not intend to give or take delivery but during the vast number of 
transactions the parties have actually given delivery and taken delivery, if 
towards some part of the goods there was no delivery but an adjustment of 
claims that does not vitiate the transactions in the case as being by way of 
wager.® The mere fact that, on settlement of some contracts, the differen-* 
ces were entered in the books does not establish that it was the intention of 
the parties not to call for or give delivery.® A subsequent agreement to the 
effect that the buyer has no longer a right to demand delivery and the 
seller is no longer obliged to give delivery docs not make the contract a 
wagering contract.® In order to prove the original contract to be a wager- 
ing one the common intention of the parties from the inception must be 
proved to have been to take only the difference in prices on the happening 
of an event.® Where the terms of the contract between the parties have 
not been proved, the mere fact that in the past delivery was never demanded 
or given is not a circumstance from which a necessary inference can be 
drawn that the contracts were entered into upon the terms that the per- 
formance should not be demanded but the differences only should become 
payable.'^ 

Oral evidence is admissible to prove a contract to be a gaming transaction.® 
1'he party challenging the validity of the impugned transaction must show 
that it was illegal in one way or the other.® 

Collateral transactions. — Though a wagering contract is void, a cont- 
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n8; Nand Kithort v. Lathi jVaram, A.I.R. 1954 Raj. 24 (Jaipur); Surajmat v. DoongarmaL A.I,R. 
1959 Raj. 27; IValyti Ram v. Bhagwan Doss, A.I.R. 1960 Punj. 471 ; Hagami Lai v. Bkuralaly 
A.I.R. 1961 Raj. 52. 

3. SUaram v. Chamanlal, A.I.R. 1952 Hyderabad 95, Bhagwandas v Burjorjt, 42 Bom. 373: 
A.I.R. 1917 P. G. 101, MotUal v. Gouindram, 30 Bom. 83: 7 Bom. L.R. 385 ; Mohamad Valli v, 
Ea^t Asiatic Co. Ltd., 14 Rang. 347: A.I.R. 1936 Rang. 319. 

4. Krisknamurtki and Co. v. Sitharamayya, A.I.R. 1958 Andhra 427 ; Shewkisstn v. MangaL 
chand, A.I.R. 1941 Cal. 341. 

5. Soetkaramafyaneyulu v. Sohhanackalm & Co., A.I.R. Andhra 438. 

6. Ghorulal v. Mahadoodas, A.I.R. 1959 S.C. 781 ; Sutajmal v. DoongamaL A.I.R. 1959 
Raj. 27. 

7. WalyH Ram v, Bhagwan Doss, AJ<R. 1960 Punj. 471 ; Sukharam y, Baldeodas, AJ.iL 
1957 M.P. 138. 
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ract cctiateral to such a contract is not necessarily unehforceal^lai aia} 
the fact that a person has constituted another person his agent to entejp is^a 
wageri4g contract in the name of the latter, but on behalf of the former, the 
principal, amounts to a request by the principal to the agent to pay the 
amount of the losses, if any, on those wagering transactions.^ Though a warier 
is void and unenforceable, it is not forbidden by law and therefore the object 
of a collateral agreement is not unlawful under Section 23. Partnership being 
an agreement, it is not unlawful though Us object is to carry on wagering 
transactions.® Where the transactions are proved to be of a wagering charac- 
ter and special provisions like those contained in Sections 20 A and 30 B of 
the Mewar Contract Act, 1942, are in force, even contracts collateral to 
wagering transactions would become bad though otherwise they would not be 
so. In a case where the principal contracts have themselves not been estab- 
lished to be ot a wagering nature, there can be no question of the collateral 
contracts whether of indemnity or otherwise being bad.® A contract of 
employment as a broker for sale and purchase of securities is no doubt 
connected, and intimately, with sales and purchases of securities; but it is not 
itself a contract of sale or purchase. It is collateral to it, and does not 
become ipsojacto void, even if the contract of purchase and sale with which it 
is connected is void.^ Section 6 of the Bombay Securities Contracts Control 
Act 1925, expressly piovides that no claim shall be maintained in a civil court 
for the recovery of any commission, brokerage, fee. or reward in respect of 
any contract for the purchase or sale of securities. The bar is thus to tlie 
broker claiming remuneration in any form for having brought about the 
contract. The contract oi employment is however not itself declared void, 
and a claim for indemnity will not be within the prohibition.® Where a 
broker acts on behalf of his customer and the customer gambles, the 
customer cannot, m the absence of a special law, set up a plea of gaming and 
wagering against the broker’s claim.® 

In some of the States, because of amendments to the Indian Contract Act, 
1872 whether expressly or by implication, contracts collateral to or in respect 
of wagering transacdons cannot be enforced. In such States the law puts a 
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7 A.L J. 1 146; Btsheshar Dayal v. Jwala Prasad, 36 All. 426* 25 I C. 415 : 12 A.LJ. 817: A I.R. 
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P.C. 101; Mahadeodas v. Gherulal, A.I R. 1958 Cal. 703, Htra Lai v. Ham Bm, A.I.R. 1925 AU 
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cofitrApt coUa^eral to an agreement by way of wager on the same footing as 
die agreement itself. But in order to bring the case within the meaning of 
the amending Sections (Sections 30 A and 30 B of the Indore Contract Act, 
for example,) the transactions in respect of which the brokerage, commissioUt 
or losses are claimed must amount to wagering agreements.^ 

There are also some judicial decisions holding contracts collateral to 
wagering contracts as unenforceable.^ 

Agent and principal in wagering contracts. — Commonly and logically, 
the plea of wagering depends on the common intention of the parties to the 
contract and the plea cannot arise between a pary and his agent. The agent 
merely puts through the contract between the principal and a third party, 
and therefore to establish the plea of wagering it must be proved that as 
between the principal and the third party there was common intention to 
wager. The contract of the agent is only to carry out the order of the 
principal and to get his remuneration.® A broker is an agent.^ A contract 
of employment as a broker is a contract of agency.® The fact that the 
principal was a speculator, who never intended to give delivery, and even 
that the agent did not expect him to deliver, would not convert a contract, 
otherwise innocent, into a wager® Thus, generally speaking, and in the 
absence of special law, the position as respects suits brought by an agent or a 
broker to recover his brokerage or commission in respect of transactions entered 
into by him in his capacity as a broker or a commission agent is that such 
suits can be successfully maintained, even though contracts in respect of 
which such claims are claimed are contracts by way of wager on the principle 
that agreements collateral to wagering agreements do not fall within the 
mischief of Section 30 and can be enforced in a court of law, unless it is 
established that the contracts which the commission agent or the broker 
entered into with third parties on behalf of his constituent are wagering 
contracts as between the agent or broker and those third parties.'^ Where 
wagering contracts are cntcied into by a person not directly with another but 
through his agency, the agent will be entitled to recover the losses on contr- 
acts, provided he proves that either he paid those losses to the persons with 
whom those contracts were entered into or to their assignees he incurred a 
pecuniary liability to make good those losses and that liability is still enforc©- 
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able against him.^ Where the plaintiff sued the defendant fpr redxubDTlIj^ ' 
ment of 1^ incurred by him on behalf of the defendant as the latter^s 
in the forward contract business, there was no legal bar to the ' 

of such a claim on the ground that the transaction has been in theh^i|to 
a wagering con tracts the claim not being one for enforcement of any jDidm 
under such a contract.^ The position of a pucca arhatia or a del credere 
is the same as that of a principal.^ Both the pakka adatia and the constituent 
are principals with reference to the contract irrespective of the fact whether 
the former has entered into other contracts with third persons to cover any 
contract or not. As between the constituent and the pakka adatia their . 
contr 2 u:t is complete.* Two persons cannot be principals in a contract with- 
out privity being established between them.® Under a nazrana contract an 
agent can recover monies paid out by him on behalf of his principal even in 
wagering contracts.® 

An agent who has received money to the use of his principal on an illegal 
contract between him as sucli agent and a third party cannot be allowed to 
set up the illegality of the contract as a defence in an action brought by the 
principal to recover from the agent the money so received.’ An auctioneer 
is a stakeholder, and is bound to refund money had and received. See 
Mannho Bibi v. Ram Swauipi A.I.R. 1965 All. 533. 

Speculation. — Mere speculation where it does not amount to wager is not, 
apart from special legislation, illegal. To hold it illegal on the ground that 
it is opposed to public policy would be to extend public policy far beyond 
what has been established and the Courts should refuse to do so.® Speculat- 
ion does not necessarily involve a contract of wager. To constitute a 
contract of wager a common intention of wager is essential.® There must 
be proof that the contract was entered into upon the terms that perform- 
ance of the contract should not be demanded but the difference only should 
become payable. Even if one party to the contract was a speculator who 
never intended to give delivery and that fact was known to the other parly, 
yet in the absence of any bargain or understanding, express or implied, that 


1. Bankey Lai v. Bhagttatk, A.I.R. 1940 All. 95; Shtbho Mai v. Lachman Das^ (1901) 23 All. 
165, Ptrthi Singh v. Matu Ranii A.I.R. 1932 Lah. 356. 

2. Krishnamma v. Krtshnat A.I.R. 1960 Kerala 122, Ktshan Lai v. Bhanwar, A.I.R. 1954 
S.C. 500; Chekka Gajjtla, (1904) 14 M.L.J. 326; Pirthi Singh v, Matu Ram, A.I.R. 1932 
Lah. 356. 

3. Sagarmal Har Satan v. Bishambhar, A.I.R. 1947 All. 14. 

4. t>hruv Chhotalal V. Gulabray PragjU A.I.R. 1954 Sau. 99; Bhagwandas v. KanjL{\%^^) 
30 Bom. 205: 7 Bom. L.R. 611; Manilal v. Radhakissan, (1921) 45 Bom. 386. 

5. Kartmakumar v. Lankaran, (1933) 60 Cal. 656. 

6. Pifthi Singh v. Matu Ram, (1932) 13 Lah. 766; Behari Lai v. Parbhu Lai, 79 P.R. (F.B.) 
1906; Arjan Das v. Walaiti Ram, A.I.R. 1928 Lah, 420. 

7. BWaJVaMv. (1903) 25 AU.639. 

8. Central Brokers v, Murtky, A.I.R. 1954 Mad. 699; J. H. Tod v. Lakhmidas, (1892) 16 
Bokn. 44L 

9^ Bhagwandas Parasram V* Burjorji RuUof^i, (1916) 42 Bom. 373 P.C.; PdmaU&Uv,let 
Chand. A.I.R. I960 Cal. 261. 
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tlna gO«»ds were i^ot to be delivered, that would not convert a contract, 
otherwise 4imoccnt, into a wager, nor would the mere fact that as to tdhe 
^gre^ter j>an of the goods there was no delivery but an adjustment of claims 
vitiate theuransaction.^ 

Speculation is different from wager and there is no law against speculation 
as there is against gambling or wagering.® Every forward contract is to 
some eJltenl speculative but merely on that account it is not necessarily a 
gambling one. The mere fact that a contract is highly speculative is of itself 
insufficient to render the said contract void as a wagering contract.® 
Contracts arc not wagering contracts unless it be the intention of both the 
contracting parties, at the time of entering into the contracts, under no 
circumstances to call or give delivery to each other. Merely showing a 
contract to be highly speculative is insufficient to render it void as a wagering 
contract.® Speculation docs not necessarily involve a contract by way of 
wager, and to constitute such a contract a common intention to wager is 
essential.® The mere fact that contracts are highly speculative is insufficient 
in itself to render them void as wagering contracts; to produce that result 
there must be proof that the contracts were entered into upon the terms that 
performance of the contracts should not be demanded but that differences 
only should become payable.® A speculative transaction between pakka 
adatia in Bombay and his upcountry constituent is not necessarily 
wagering.’ 

Pakki adat transactions. — Pakki adat dealings arc well established as 
a legitimate mode of conducting commercial business in the Bombay market® 
Even these contracts like any other contracts may however be shown to be 
wagering ones.® Where a contract between a pakka arhtiya and his cons- 
tituent provides that there should be no delivery but that only differences 
should be paid by one party to the other and that the constituent would 
have no right to enquire from the pakka arhtiya as to whom he had to pay 
any losses in respect of the transaction in question, the contract is a wager- 
ing contract and cannot be enforced.^® The mere use of the expression 

1. Sitaram v. Chamanlal, A.I.R. U)52 Hyderabad 95. 

2. Setlharamanjancyulu v. Sohhanachalam Qd C<?., A.I.R. 1958 Andhra 438; Arjunsa v. 
Mokanlal, A.I.R. 1937 Naq. 345. 

3. Mannalalw. Biharilaly 195b M.B. 38 (Indore): Hagami Lai v, Bhunlal^ 

1961 Raj. 52. 

4. Dhruv Chhotalal v. Gulabray Pragji, A.I.R. 1954 Sau. 99. 

5. Bhagwandas v. Burjorjt Ruitonji, (1918) 42 Bom. 3/3 P.C.: A.I.R. 1917 P.G. 101. 

6. Suhdevdosi v. Govtndosi, A.I.R. 1928 P.G. 30; Mannalal v. Btharilal, A.I.R. 1956 M.B. 

38 (Indore); Buddulal y. Shrikn^han Chandmalf A.I.R. 1961 M.P. 57 (Indore); Suganehand v, 
Fulchandy A.I.R. 1957 M.P. 194. 

7. Divshi V. Bkikamchandy A.I.R. 1927 Bom. 125. 

8. Bhagwondas Parasram v. Burjorji Ruttanjiy (1918) 42 Bom. 373 P.G. : A.I.R. 1917 
P.G. 101. 

9. Dktm Chhotalal v. Gulabray Pragji^ A.I.R. 1954 Sau. 99; Chhogmat v, yainarayan^ (I91S) 

39 Bom. 1. 

10. Hareharan v. Joi Jai Ram, A.I.R. 1940 AB. 182 ; Ramdta v. Manaa Rm, 51 All. 1027; 
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able against him.^ Where the plaintiiF sued the defeidaat for re4mburfl||^' 
ment of loss incurred by him on behalf of the defendant as the latler^s 
in the forward contract business» there was no legal bar to the entertainment/ 
of such a claim on the ground that the transaction has been in the nature of 
a wagering contract, the claim not being one for enforcement of any el^iln 
under such a contract.® The position of a pucca arhatia or a del creder0 ag^nt 
is the same as that of a principal.® Both the pakka adatia and the constituent 
are principals with reference to the contract irrespective of the fact whether 
the former has entered into other contracts with third persons to cover any 
contract or not. As between the constituent and the pakka adatia their , 
contract is complete.® Two persons cannot be principals in a contract with- 
out privity being established between them.® Under a nazrana contract an 
agent can rcco\'cr monies paid out by him on behalf of his principal even in 
vmgering contracts.® 

An agent who has received money to the use of his principal on an illegal 
contract between him as such agent and a third party cannot be allowed to 
set up the illegality of the contract as a defence in an action brought by the 
principal to recover from the agent the money so received.^ An auctioneer 
is a stalceholdcr, and is bound to refund money had and received. Sec 
Nannho Bibi v. Ram Swatup^ A.I.R. 1965 All. 533. 

Speculation. — Merc speculation where it does not amount to wager is not, 
apart from special legislation, illegal. To hold it illegal on the ground that 
it is opposed to public policy would be to extend public policy far beyond 
what has been established and the Courts should refuse to do so.® Speculat- 
ion docs not necessarily involve a contract of wager. To constitute a 
contract of wager a common intention of wager is essential.® There must 
be proof that the contract was entered into upon the terras that perform- 
ance of the contract should not be demanded but the difference only should 
become payable. Even if one party to the contract was a speculator who 
never intended to give delivery and that fact was known to the other party, 
yet in the absence of any bargain or understanding, express or implied, that 

1. Bankfy Lai v. Bhagtratk, A.I.R. 1940 All. O.*): Shibho Mai v. Lachman Dasy (1901) 23 All. 
165, Pirthi Singh v. Maiu Ram, A.I.R. 1932 Lah. 356. 

2. Krishnamma v. Krishna, A.I.R. I960 Kerala 122; Kishan IM v. Bhanwar, A.I.R. 1954 
S.G. 500; Chekka y. Gajjtla, (1904) 14 M.L.J. 326; Ptrihi Singh v. Maiu Ram, A.I.R. 1932 
Uh. 356. 

3. Sagarmal Har Saran v, Bishambhat, A.I.R. 1947 All. 14. 

4. Dhruv Chhotalal V, Gulabray Pragji, A.I.R. 1954 Sau. 99; Bhagwandas v. Kanji, {1906) 

30 Bom. 205: 7 Bom. L.R. 611; Manilai v. Radkakusm, (1921) 45 Bom. 386. 

5. Karunakumar v. Lankaran, (1933) 60 Cal. 856. 

6. Pirthi Singh v. Matu Ram, (1932) 13 Lah. 766; Behari Lai v. Parbhu Lai, 79 P.R, (F.B.) 
1908; Arjan Das v. Walaiti Ram, A.I.R. 1928 Lah. 420. 

7. Bhola Nath v. Mul Chand, (1903) 25 All. 639. 

8. Cenirai Broktrs v. Muriky, A.I.R. 1954 Mad. 699; J. //. Tod v. Lakhmidat, (1992) 16 
Bom. 44L 

9« Bhagwandas Parasram Burjorji RuHonji, (1918) 42 Bom< 373 P.&; PsmMi v* Id 
AI.R. 1960 Cal. 261. 
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thjp goodd were not to be delivered, that would not convert a contract, 
QtheFWitfe innocent, into a wager, nor would the mere fact that as to the 
'greater part of the goods there was no delivery but an adjustment of claims 
vitiate the^transaction.^ 

Sipeculation is diflFerent from wager and there is no law against speculation 
ae there is against gambling or wagering,* Every forward contract is to 
some eiftent speculative but merely on that account it is not necessarily a 
gambling one. The mere fact that a contract is highly speculative is of itself 
insufficient to render the said contract void as a wagering contract.* 
Contracts arc not wagering contracts unless it be the intention of both the 
contracting parties, at the time of entering into the contracts, under no 
circumstances to call or give delivery to each other. Merely showing a 
contract to be highly speculative is insufficient to render it void as a wagering 
contract.* Speculation does not necessarily involve a contract by way of 

wager, and to constitute such a contract a common Intention to wager is 
essential.® The mere fact that contracts arc highly speculative is insufficient 
in itself to render them void as wagering contracts; to produce that result 
there must be proof that the contracts were entered into upon the terms that 
performance of the contracts should not be demanded but that differences 
only should become payable.® A speculative transaction between pakka 
adatia in Bombay and his upcountry constituent is not necessarily 
wagering.’ 

Pakki adat transactioiis* — Pakki adat dealings are well established as 
a legitimate mode of conducting commercial business in the Bombay market,* 
Even these contracts like any other contracts may however be shown to be 
wagering ones.® Where a contract between a pakka arhtiya and his cons** 
tituent provides that there should be no delivery but that only differences 
should be paid by one party to the other and that the constituent would 
have no right to enquire from the pakka arhtiya its to whom he had to pay 
any losses in respect of the transaction in question, the contract is a wager- 
ing contract and cannot be enforced.^® The mere use of the expression 

1. Sitaram v. Chamanlal, A.I.R. 1952 Hyderabad 95. 

2. Seetharamanjancyulu v, Sobhanachalam df Ci?., A.I.R. 1958 Andhra 438 ; Arjunsa v, 
Mohanlal, A.I.R. 1937’ Nap. 345. 

3. Mamalaiw. Bihanlal, 1956 M.B. 38 (Indore): Hagami Lai v. Bhunlal^ KA.K. 

1961 Raj. 52. 

4. Dhm Chhotalal v. Gulabray Pragji, A.I.R. 1954 Sau. 99. 

5. Bhagivandas v. Burjorji HuUonji, (1918) 42 Bom. 373 P.G.: A.I.R. 1917 P.C. 101. 

6. Sukdevdoii v. Goutndosi, A.I.R. 1928 P.C, SO; Mannalal v. Biharilal, A.I.R. 1956 M.B. 

38 (Indore); Buddalal v. ShrikrUhan Chandmaly A.I.R. 1961 M.P. 57 (Indore); Suganchandv, 
Fulchand, AXR. 1957 M.P. 194. 

7. Devshiv, Bhikamchandy A.I.R. 1927 Bom. 125. 

8. Bhagwandas Parasram v. Burjorji RuiUtnjiy (1918) 42 Bom. 373 P.C. ; A.I.R. 1917 
P.C. 101. 

9. Dhruv Chkotakl v. Guldbray Pragji, A,I.R. 1954 Sau. 99; Chkogmal v. jfainaraym^ (1915) 

39 Bom. 1, 

10. liareharan v. Jfai Jai ie«m, A.LR. 1940 All, 182 ; Rmdin v. Mam Rm, 51 All, lQ27t 
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pakka ai$iias by the plaintiffs to characterise the ddtendanU is not enomh 
to infer that the defendants had entered into the transactions in question 
as principals and not as agents of the plaintiffs and to attract the incidents 
of pakka adat business so as to found a plea of wager between the plaintifig 
and the defendants.^ As to arhtiyas as agents see vol. 2, Section 181. 

As to proper issues in a suit by a pakka adatia see Mani Lai v. Radhakisson, 
(1921) 45 Bom. 386. 

One A entered into certain wagering contracts with 5, a pucca arkaUa, 
who was to buy and sell grain on A'$ account, the delivery of the grain not 
being contemplated. A from time to time deposited some money with B as 
sai or cover or margin. The transactions, however, resulted in a loss and 
B filed a suit for recovery of the loss. The transaction being a wagering 
one, and therefore illegal, B was not entitled to get a decree and his suit 
failed. Subsequently A filed a suit for the recovery of the money deposited 
by him. The contract being a wagering one was void ab initio and was 
governed by Section 30 of the Contract Act. A was not entitled to recover 
the cover money deposited by him with B. Section 65 could not help Aj as 
it refers to an agreement which is discovered to be void or which becomes 
void.* A pakka adatia in Bombay is entitled to call for margin, though 
onus is on him to prove justifying circumstances.® 

Kacha adatia. —The position of a kachcha arhtiya is that he acts as an 
agent with personal liability on himself, so far as the third party is concer- 
ned. His remuneration consists solely of commission and he is in no way 
interested in the profit or loss made by his constituents on the contracts 
entered into by him on his constituents* behalf. The position of a pakka 
arhtiya is different. Where there is a contract between a pakka arhtiya and 
a constituent, the pakka arhtiya is himself responsible to his constituent. The 
fact that he did or did not enter into a contract with a third party in 
pursuance of the order of his constituent makes no difference. For all 
practical purposes the pakka arhtiya himself and his constituent act as princi- 
pal parties. In case of a kachcha arhtiya if he does not enter into a contract 
with a third party in pursuance of the instructions given by his constituent, 
then the order by the client remains an unexecuted order. But a contract 
between a kachcha adatia on one side and his constituent on the other is a 
contract between them as principals and the pakka arhtiya does not act, in 
such cases, as an agent of his constituent.* 

A.I.R. 1929 All. 890; 122 I.C. 881 ; 1929 A.LJ. ll40;Z)wjAi v. Bhikamchand, A.I.R. 1927 
Bom. 125. 

1. Murlidhar Bjanwarilal v. Kishorelai Jagannath, A.I.R. 1960 Raj. 296. 

2. Sagarmal Har Saran v. Buhambar, A.I.R. 1947 All. 14. New Marine Coal Co, v. Union 
of Mia, A.I.R. 1964 S.G. 152. 

3. Devshi v, Bhikamchand, A.I.R. 1927 Bom. 125. 

4* Harcharan v. jfaf Jai Ram, A.I.R. 1940 All. 182 ; Fakif Ckand v. Dooiub Chaud^ 7 Bom. 
L.R,. 213; Harnairajm v. Radhakisan, 75 I.C. 906 ; A.I.R. 1923 Nag. 324; Chhogmal v. Jainardyan, 
20 t.C. 882: 15 Bom. L.R. 750; MoH Chand v, Koshav Appaji, A.I.R. 1920 Bom. 88: 57 1.0. 
129: 22 Bom. L.R. 406. 



FDRWAHO OOKTRAGTS 


s.mi 


591 


A ktuiMa adaiia in Bombay enters into transactions on behalf* of his up* 
country constituent with third parties in Bombay, and when he enters into 
such transactions under instructions from his up*country constituent, tho 
third party is responsible for the losses to the up-country constituent. To 
the third party in l^mbay, both the kackcha adatia and his constituent would 
be responsible. The name of the up-country constituent is not communica- 
ted to the third party in Bombay, but "the name of the third party with 
whom the kackcha adatia transacts business on behalf of the up-country 
constituent is communicated to the up-country constituent. The adatia enters 
into contracts with tlxe third parties in Bombay on behalf of his up-country 
constituent as an agent, the name of the principal not being disclosed.^ A 
contract of cuteka adatia agency in not a wagering contract. 

The respondent acting as katcha adatia for the appellant made forward 
contracts on his behalf for the purchase and sale of cotton, and had dealings 
on his behalf in options on cotton, known as teji mandi transaction. The 
contracts of purchase and sale and the teji mandi transactions, entered into 
by the respondent with the third parties, were genuine and not wagering 
contracts, but there was an understanding between the appellant and the 
respondent that the former should not be called upon either to take or to give 
delivery. It was held that the dealings between the appellant and the 
respondent were not void as wagering contracts, and that the respondent was 
entitled to be indemnified by the appellant against losses for which he became 
liable to the third parties. The understanding abovementioned meant only 
that the re'spondent would, by covering contracts or otherwise, provide for or 
take the goods, oi pay the differences on the appellant’s behalf.* 

Forward contracts. — A forward contract is an executory contract con- 
sisting of two reciprocal promises between the two parties, namely, the buyer 
and the seller. It is an agreement to sell or buy by one person to another 
to be performed on a subsequent date as fixed by the parties. Delivery and 
paymeni are concurrent conditions.® Forward contracts for the purchase 
and sale of goods are recognized forms of commercial transactions. They 
may be perfectly legitimate and genuine trade transactions though of a 
speculative character.* A forward contract becomes an illegal wagering 
contract when the parties by common consent agree to speculate only in 
differences according to the rise and fall in the prices in the market and the 
delivery of the goods is not in the contemplation of either and the transaction 
is merely a bet on prices and a gamble in differences. Every forward 
contract is to some extent speculative but merely on that account it is not 
necessarily a gambling one.® The words ‘forward contract’ as defined in 


1. Mukundekand v. Sobkagmal, A.I.R. 1925 Bom. 70. 

2. Sobkagmal Gianmal V. Mukundchand, (1927) SI Bom, \ P.C.: A.I.R. 1926 P.C. 119; 
ManUal Dharamsi v. Altibhai Chagla, (1922) 47 Bom. 263. 

3. Daj^a Co. v. Ramakrishna & Oil Mills, A.I.R. 1956 Mad. 1 10. 

4. SheUdkUsen y. Mangalchand, A.I.R. 194) Cal. 341. 

5. Matmalal v. Biharilal^ A.I.R. 1956 M.B, 38 (Indore). 
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the Punjab Forward Contracts Tax Act^ 1951, did not set out alltheele* 
ments which are necessary to render a contract a wagering contract and so 
the said legislation to tax forward contracts as defined did not come within 
Entry 62 of List II — State List — in the Seventh Schedule to the Constitutiotii 
and was beyond the legislative competence of the State Legislature.^ 

The Forward Contracts (Regulation) Act, 1952. — This Act provides 
for the regulation of certain matters relating to forward contracts, the 
prohibition of options in goods and for matters connected therewith. See 
Sections 14-19, 

The Securities Contracts (Regulation) Act, 1956, — ^This Act prevents 
undesirable transactions in securities by regulating the business of dealing 
therein, by prohibiting options and by providing for certain other matters 
connected therewith. For the purpose of the Securities Contracts (Regulation) 
Act, 1956, ‘Securities* include (i) shares, scrips, slocks, bonds, debentures, 
debenture stock, or other marketable securities of a like nature in or of any 
incorporated company or other body corporate; (ii) Government securities; 
and (iii) rights or interests in securities. See Sections 13-20, ibid. 

Other transactions, — The nazarana or ^ali transactions are by themselves 
not necessarily wagering transactions. They are similar to the teji mandi 
contracts carried on in the Bombay market. Whether a particular transact- 
ion is a wagering contract is to be determined in the light of the evidence 
which is produced by the parties.* The party who pleads that a particular 
transaction was wagering in its nature has to prove the fact.® The transac- 
tions of the nature where parties speculate on the varying rate of the goods 
are not satta and do not come within the purview of Section 30 of the Con- 
tract Act or Section 31 of the Hyderabad Contract Act, to be declared void.* 
Pakka patti contracts are not wagering.® Satta transactions are wagering.® 

There is no presumption as regards teji mandi transactions that they 
are wagering transactions.’ As to the nature of teji mandi contracts see 
Baldeosahai v. Radhakishan^ A. I. R. 1939 Bom. 225.® Teji mandi transactions 
are not necessarily wagering transactions.® The view that teji mandi tran- 
sactions are regarded as wagering transactions and the onus of proving that 

1. Bullion and Gram Exchange Ltd. v. State of Punjab^ A.I.R. 1961 S.C. 268. 

2. Sukharamy, Baldeodas, A. I. R. 1957 M. P. 138 ; Pirthi Singh v. Matu Ram, A. I. R. 
1932 Lah. 356. 

3. Suganchand v. Fulchand, A. I. R. 1957 M. P. 194. 

4. Ram Avatar v. Ramjivan, A. 1. R. 1956 Hyderabad 131 ; Sitaram v. Chamanlal, A. I. R« 
1952 Hyderabad 95. 

5. Sukdevdoss y. Gouindosi^ A. 1. R. 1928 P. C 30 : Sukdedoss v. Govindoss, 51 Mad. 96. 

6. Chhanga Mai v. Sheo Prasad, (1920) 42 All. 449. 

7. Sobhasimal v. Mukundchand, A. 1. R. 1926 P. G. 119; Mukundchand v. Sobhagmal, A.l R. 
1923 Bom. 79 ; Manilal Dharamsi v. AUibhai Chagla, 47 Bom. 263 : A. 1. R. 1922 Bom. 408 : 24 
Bom. L. R. 812. 

8. See eJdso Pirthi Singh v. Matu Ram, (1932) 13 Lah. 766 » Manilal Bharamsi v, ASibhai 
Chagla, (1923) 47 Bom. 263, 265. 

9. Naranda^ v. Ghanskyamdas, A. 1. R. 1933 Bom. 348. 
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they are not tqch wotild lie heavily on the party eo alleging is not tenable.^ 
T^ji mmU contracts cannot be held to be wagers on account of their appa* 
rent nature and characteristics alone without proof of the fact that the 
common intention of the contracting parties at the time of the contracts was to 
deal only in differences and in no circumstances to call for or give delivery** 

Prises for horse-bracing. — Section 30 of the Indian Contract Act though 
prohibiting agrccmcnis by way of wager does not render void any agreement 
for any plate^ prize of the value of 6ve hundred rupees or upwards or for a 
sum of money of the amount of five hundred rupees or upwards to be 
awarded to the winner or winners of any horse-race. A subscription or con- 
tribution made or an agreement to subscribe or contribute entered into for 
or towards such plate, prize, or sum of money is not unlawful. Thus both 
tlie consideration of subscription or contribution and the contract for any 
plate, prize, or sum of money of the value of Rs. 500 or upwards have been 
saved from being void on account of a wager being involved. 

Section 294-A of the Indian Penal Code. — ^Though certain prizes for 
horsc-racing have been excepted from the general provision of the law 
declaring agreement by way of wager as void, the exception in favour of 
horse-racing does not protect any transaction connected with horse-racing 
to wliich the provisions of Section 294-A of the Indian Penal Code, 1860, 
apply. 

Lotteries. — Section 294-A of the Indian Penal Code lays down : '‘Whoever 
keeps any office or place for the purpose of drawing any lottery not being a 
Stale lottery or a lottery authorised by the State Government shall be 
punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

And wliocvct* publishes any proposal to pay any sum, or to deliver any 
goods, or to do or forbear doing anything for the benefit of any person, on 
any event or contingency relative or applicable to the drawing of any ticket, 
lot, number or figure in any such lottery shall be punished with fine which 
may extend to one thousand rupees.” 

The Prize Competitions Act, 1955, in defining the word prize competition 
has in view only such competitions as are of a gambling nature.* Betting 
and gambling are not trade, business, commerce, or intercourse for the 
purposes of the Constitution. A prize competition that docs not to a sub- 
stantial degree depend upon the exercise of skill for its solution is one of a 
gambling nature. The element of chance is essential to make a prize com- 
petition a gambling transaction.* The Bombay Lotteries and Prize Compe- 
titions Control and Tax Act of 1948 as amended by the Bombay Lotteries 
and Prize Competitions Control and Tax (Amendment) Act of 1952 is a 


1. Jfssiram Juggonathv* Tulsidas Damadar, (1913) 37 Bom. 264. 
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legislation with respect to betting and gambling falling under Entry 34 of 
hist II of the Seventh Schedule to the Constitution and is within the 
petence of the State Legislature.^ 

As to Prize Competitions Act, 1955, see under Section 23, ante. 

Lottery is a game of chance; a distribution of prizes by lot or chance.® A 
scheme containing no clement of skill is a lottery.® In Taylor v. Smetten^ 
11 Q^.B^D. 207, it was held that selling packets of good tea at prices worth 
the money, but in each packet of which (as publicly and turly stated) was 
a coupon entitling the purchaser to receive the prize (whatp^ver it might turn 
out to be) mentioned on such coupon, was a lottery within the English 
Gaming Act, 1802 (42 Geo. 3, c. 119); so, of a missing-word competition 
(where any one of several words would fill the blank but the winning word 
was selected by chance) was such a lottery;* so, of a weather-forecast compe- 
tition;® so, of a gratuitous distribution of medals, each medal bearing a num- 
ber, some medals having a prize number entitling the holder of a medal 
on which it appears to a prize.® A crossword competition in a Sunday news- 
paper was held to be a lottery within the English Betting and Lotteries Act, 
1934 (24 & 25 Geo. 5, c. 58).’ Where distribution of prize money in a 
competition depended as to 64 per cent on the skill of the competitor and 31 
per cent on chance, the competition was a lottery within the English Betting 
and Lotteries Act, 1934.® 

Issuing coupons in connection witli a sporting newspaper and offering 
prizes for naming winners of races on such coupons was not a lottery within 
the English Gaming Act, 1802, or the English Lotteries Act, 1023 (4 Geo. 4, 
c. 60). Nor was it inviting a “bet or wager” within the English Betting Act, 
1874 (37 & 38 Viet., c. 15);® so, of a prize for predicting the number of births 
and deaths during a stated period in a stated locality;^® so, of a company 
formed for making advances to its members, the members to receive advances 
to be selected by lot.^^ 

As to what constituted ‘keeping’ within the SBnglish Gaming Act, 1802, 
(42 Geo. 3, c. 119) see Marlin v. Benjamin, [1907J 1 K.B. 64. A body corpo- 
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rate could not be convicted as rogues and vagabondpi^ A physical lot is not 
essential to a lottery,* The mere existence of an element of chance does not 
necessarily make a transaction a lottery.* A chit fund transaction may not neces^ 
sarily be a lottery.* Where the case is not one where a few out of a number 
of subscribers obtain prizes by lot but by the arrangement all get a return of 
the amount of their contribution it is not a lottery,* A chit fund with 
arrangement for payment of prize every month by casting lot was held 
illegal as a lottery.* As to chitfund^^ see below. 

Where a transaction was one by way of wager and therefore void under a 
Central or State legislation, the previous sanction of the Government of 
India obtained for the undertaking of the War Loan Lottery, under which 
the said transaction took place, could not remedy the unenforccability there* 
of in civil law. No injunction could be granted in support of the said void 
transaction.’ 

The English law of wagering contracts.* — Under the English law# 
all contracts or agreements, whether by parole or in writing, by way of 
gaming or wagering are null and void. The stake cannot therefore be 
recovered by action If again any stake has been already handed over, 
it cannot be recovered back ® Even where a fresh agreement has been 
made subsequently to the original wagering contract binding the losing 
party or anybody in his behalf to pay an amount In consideration of the 
lost bet, it will not be treated as a distinct and binding contract. In other 
words, even a fresh contract whether between the same parties or between 
one of the parties and a third person who intervened only to help the party 
losing the bet will be considered void, if in the opinion of the Court the 
fresh contract shows that the consideration for its basis was in substance 
nothing but an equivalent of the bet lost.i* 

‘Wager’ is a contract by to pay money to 5, on the happening of a given 
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event, in nonsideration of B, paying money to him on the event not happen^ 
tng* At common law, in England, a wager was a legal contract, which 
the Coun$ were bound to enforce, so long as it was not against morality, 
decency, or sound policy. But by the English Gaming Act, 1845, Section 
18:— 

'*A11 contracts or agreements, whether by parol or in writing, by way of 
gaming or wagering, sliall be null and void ; and no suit shall be brought 
or maintained in any Court of law or equity for recovering any sum of 
money or valuable thing alleged to be won upon any wager, or which shall 
have been deposited in the hands of any person to abide the event on which 
any wager shall have been made : Provided always, that this enactment 
shall not be deemed to apply to any subscription or contribution, or agreement 
to subscribe or contribute, for or toward any plate, prize, or sum of money 
to be awarded to the winner or winners of any lawful game, sport, pastime, 
or exercise.’* 

Under the English Gaming Act, 1892, any promise to pay any person any 
sum paid by him in respect of any contract made void by the Act of 1845, 
or any commission in respect of any such contract Is itself made void. 
The effect of the Gaming Act, 1893, is that money paid by A, for B. at the 
request of B. in discharge of bets lost by B. to other persons cannot 
be recovered by A. from B, The consideration for a cheque given, or in 
repayment of a loan made for wagering is bad, even though the cheque 
was drawn in a country where wagering is legal ; but money lent for such 
a purpose can be recovered.^ There may, however, be a new consideration, 
c, g., an agreement to hold the cheque back and not present it for a certain 
time ; such new consideration will support an action. The deposit given 
to a stakeholder on a wagering contract may be recovered if not, or before 
it has been, paid over. 

In England where a stake has been deposited with the stakeholder by a 
party, the former is regarded in law as the agent of the latter. Thus the 
stakeholder can be the agent of the wagering parties in respect of the 
respective stakes as deposited by them individually. As an agent, the 
stakeholder is required in law to return the respective stakes if it is so deman- 
ded by the depositors. When however the stake has been handed to the 
winner in view of the previous authority by the depositor, the depositor is 
helpless. But prior to the handing over, the depositor can ask for its return 
to him even where the bet has been lost and the result made known.* 
Though the stakeholder or any other person is regarded in given circum- 
tances or acts in the eye of the law as the agent of a person who is a party 
to a wagering contract, he is not entitled under the English Gaming Act, 
1892, to the usual indemnity of an agent for the obligations he has incurred, 

L Saxby v. Fulton^ [1909] 2 K.B. 208, but sec Carlton Hall Club v« LatarmOt [1929] 2 KJB, 
1*53 ; Wharton : Law Lexicon, 14th edn. 1953, 1051. 

2. Varney v. Hickman (1847), 3 C.B. 271 ; Hampden v. Walsh (1876), 1 189; 
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whether pecuniary or otherwise, on behalf of hi« principal where the said 
obligations arose under or in respect of a wagering cantract. According to 
Section 1 of the English Gaming Act, 1892, any promise, express or implied, 
to pay any person any sum of money paid by him under or in respect of any 
contract or agreement rendered null and void by the English Gaming Act| 

1 845, or to pay any sum of money by way of commission, fee, reward or 
otherwise in respect of any such contract, or of any services in relation there-^ 
to, or in connexion therewith, shall be null and void, and no action shall be 
brought or maintained to recover any such sum of money. Thus money paid 
by a lender to the borrower or, at his instance, to the winner of the game or 
wager or to somebody on behalf of the winner is not recoverable where there 
lias been a definite agreement, express or implied, that the money is to be 
used for gaming or for paying lost bct> When, however, a loan has been 
made to a borrower and he as a borrower has been left at liberty to apply 
the money as he wishes, it is not invalidated by the Gaming Act, 1892, even 
though it is contemplated by both parties that he will probably pay betting 
debts with it. In cases where the loan is hampered by a stipulation that the 
money is to be used for payment of a betting debt, then no matter whether 
the stipulation is express or implied or to be inferred from the circumstances^ 
the loan is a payment in respect of the betting debt and is hit by tlic English 
Gaming Act, 1892.* 

The agent of a party to a wagering contract in the given circumstances 
has been deprived of the remedies ordinarily available to an agent.® The 
agent cannot similarly be sued for damages for breach of the contract of 
agency even wlicre he has failed or refused to execute the instructions of his 
principal in respect of any wagering contract.* The principal can however 
recover the money received by the agent from the party which has lost the 
bet. Where the agent agreed to receive money for the use of the principal 
he is bound to hand it to the latter. A wagering contract is only a void 
transaction and not an immoral or illegal one, and as such, the agent is not 
permitted to gainsay his having received it for the use of his principal.® 

A party to a wagering contract cannot sue upon a security given in respect 
of such contract irrespective of the fact whether it was given for a void con- 
sideration or for an illegal one. Only a holder in due course, that is, a bona 
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fide holdibr for value^ can sue upon such security.^ 

In England, certain games have been made illegal by statute^ and some 
by common law. There, money lent for playing at or betting on, a game 
whether legal or illegal is not recoverable at common law,* Where the loan 
has been incurred for gaming outside England, it can be recovered in England 
only when the said loan could be recovered in that foreign country.* Waget 
is an instance of a thing which is null and void in the sense of being 
irrecoverable without being illegal in the sense of being punishable or 
forbidden. 

There cannot be more than two parties, or groups of parties, to a wagering 
contract. The essence of a wagering contract is that cither party stands to 
win or lose upon the determination of the event in question.® A new agree- 
ment to pay what is in effect the amount of a lost bet is not actionable 
whether it is made for fresh consideration or not.® A negotiable instrument 
is normally presumed to have been given for consideration. If it is given 
in respect ol any wager other than on a game this presumption holds good, 
and it is for the parly sued on it to prove the contrary. But if given in respect 
of a wager on a game, it is deemed to have been given for an illegal consi- 
deration, and the party suing on it must prove that subsequently to the 
illegality value has been given in good faith.’ Money lent to a borrower 
which will enable him to pay bets that he has already lost is recoverable 
provided that there is no obligation imposed upon him, expressly or inferen- 
tially, to employ tlie money in the payment of the bets.® 

The meaning of gaming as defined in the Betting and Oaming Act, 1960, 
for the purposes of that Act was narrower than the meaning that the word 
had at common law. In Director of Public Piosecutions v. Regional Pool Pt amo- 
tions^ Ltd.i [1964] 1 All E.R. 65 Q.B.D., the members of the club did nothing, 
they neither exercised skill nor made a choice, and accordingly there was no 
playing of a game and no gaming within Section 28 of the said Act, with 
consequence that the activities were not excepted from being unlawful lotte- 
ries. As to lawful and unlawful gaming club, see Director of Public Prosecutions 
V. Essoldo Circuit {Controls), Ltd., [1965] 3 All E.R. 421. The Betting 
and Lotteries Act, 1934, and the Betting and Gaining Act, 1960, with 
tninor exceptions, have been repealed and replaced by the Betting, Gaming 
and Lotteries Act, 1963, which came into force on March 28, 1963. 
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Actioti di>e$ not lie on a promise rendered null and void by the Gaming 
Act, 1845, read with the Gaming Act, 1892.^ Loans made ktiowingly 
for lawful gaming in England are recoverable by action.® 

Thm Betting, Gaming and Lotteries Act, 1963 (1963, c. 2).-^This Act 
consolidates provisions of those enactments relating to betting, gaming and 
lotteries as are mentioned in its Schedule 8. The Lotteries and Gaming Act, 
1962, has been repealed wholly. The Betting and Gaming Act, 1960, has 
also been repealed, excepting its few Sections. By its Section 41, subject to 
the provisions of the Betting, Gaming and Lotteries Act, 1963, all lotteries 
are unlawful in England. The Act however does not apply to Northern 
Ireland. Section 41 of the Act of 1963 replaces Section 21 of the Betting 
and Lotteries Act, 1934. Section 56 of the Act of 1963 also amends Section 11 
of the Gaming Act, 1845. 

Assurance and insurance. — The word “assurance** is sometimes used in 
the sense of a deed or securing of a title. “An assurance is something which 
operates as a transfer ot property.’*® In the old English statutes against 
usury, for example, “assurance”, in the phrase “all bonds, contracts, and 
assurances” for payment of money lent upon usury meant an assurance of 
land, “as is the proper signification of it”. “Assurance” also means insu- 
rance. “Assured” means insured. An “assurance company** is an insurance 
company**.* “Assurance” is a term used exclusively in respect of a risk on 
the life of a human being.® “Assured**^ means a person assured and indemni- 
(icd against certain events. “Assurer** is an insurer against certain perils 
and dangers; an indemnifier.® ‘Assure* is used interchangeably with ‘insure* 
in insurance law. For the purpose of legislative drafting however ‘assured* 
nuiv be kept, in certain cases, distinct from ‘insured’. Thus, where a wife 
iiisun's her husband’s life for her own benefit and li(» has Jio interest in the 
policy, she is the ‘assured’, and he the ‘insured*. 

Insurance is a contract between an insurer and an assured whereby the 
insurer undertakes to provide against a risk apprehended by the assured.® 
Insurance is distinguished from a gaming or wagering contract in that the 
risk of loss to be covered in an insurance is not created by the contract itself. 
The English Marine Insurance Act, 1906, renders even the expectation of an 
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interest in the future sufficient to make a contract one of insurance rather than 
of wager. 

By insurance one cannot insure that the thing insured shall not be lost^ 
burnt or otherwise destroyed but what is insured is that a sum of money shall 
be paid upon the happening of a certain event. ^ A contract of insurance 
will normally be construed as a contract of indemnity.* A policy may> how- 
ever, by express terms, provide that the assured will be able to recover the 
agreed value which may be more than the actual loss that may have been 
incurred. Where the loss has been only partial and not total he can, because 
of express terms, recover a proportion of the agreed value,® provided however 
the contract of insurance is not deemed to be, because of gross overvaluation, 
one of wager or void on any other ground or voidable in favour of the insu- 
rers because of gross over-valuation caused by misrepcseniation or non- 
disclosure of a material fact.^ But as it has been held in Williams v. JSforlh 
China Insurance (1876) 1 G.P.D. 757 {per Cockburn, C J., at p. 764) 
and Badriprasad v. State of Madhya Pradesh^ A.I.R. 19G6 S.G. 58, when an 
insurance (marine) is effected without authority of one person on another’s 
behalf, the principal may ratify the insurance even after tho loss is known. 

The (Indian) Marine Insurance Act, 1963, has been passed with effect from 
1 August, 1963. A policy of marine insurance may be valued or unvalued. 
Whether a given policy is a valued policy is a matter of construction.® A 
policy is valued when the policy, in terms, puts a value on the thing insured. 
It is open or unvalued when it does not mention the value and therefore, in 
case of loss, the value has to be proved. 

In the absence of a statutory prohibition, an oral contract of insurance for 
a valuable consideration is valid.® 1 hough the term ‘policy’, a word of 
French origin’ and imported into England by Italian traders, is generally used 
to describe a formal document embodying the contract of insurance, it may be 
used to describe any contract of insurance, however informal.® 

Section 7 of the Indian Stamp Act, 1899, laid down certain ingredients iji 
order to constitute a valid contract for a sea-insurance or sea-policy. Now 
see Marine Insurance Act, 1963, Sections 25 and 26. Goritracts for sca-insu- 
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ranee, other than those referred to in Section 506 of the Marchnnt Shipping 
Act, 1894 (57 & 58 Viet,, c. 60), unless expressed in the form of a sea-policy 
are void.^ A verbal contract for sea-insurace is thus unenforceable^ The 
expression of an agreement of sea-insurance, otherwise than in a policy, is a 
thing forbidden in the public interest and the statutory insistence on a policy 
is no mere collateral requirement or prescription of the proper way of 
making such an agreement. In the absence of a policy of sea-insurance a 
person can have no remedy in regard to a contract for sea-insurance. No 
suit will lie even for the issue of a policy or for damages for breach of contract 
in not issuing a policy.® Apart from the statutory requirements, there is no 
particular form prescribed for a contract or policy of sea-insurance.® 

A contract of marine insurance may by its express terms, or by usage of 
trade, be extended so as to protect the assured against losses on inland waters 
or against any land risk which may be incidental to a sea voyage.* 

The Indian Insurance Act of 1938, amended by the Insurance (Amend- 
ment) Act of 1950, does not define a policy. Fire insurance business has been 
defined in its Section 2 (6-A). General insurance business, according to 
Section 2 (6-B), means fire, marine or miscellaneous insurance business whe- 
ther carried on singly or in combination with one or more of them. Life 
insurance business has been defined in Section 2 (11); marine insurance 
business in Section 2 (13-A), and miscellaneous insurance business in Section 
2 (13-B) of the Act of 1938 as amended by Act XLVII of 1950. 

A policy of insurance is the formal document embodying a contract of 
insurance.® A policy of insurance is an instrument of recoupment, or 
mitigation, of loss, effected between the insurer and insured, whereby the 
insurer agrees to pay money, or make good destruction or damages, or do 
some other thing, on the happening of some event or events. ‘Tt is not, like 
most contracts, signed, by both parties, but only by the insurer, who on that 
account, it is supposed, is denominated an ‘underwriter^ (Park, Marine 
Insurance^ 1).® 

“Policy of insurance”, as regards the Indian Stamp Act, 1899, includes-^ 
‘(fl) any instrument by which one person, in consideration of a 
premium, engages to indemnify another against loss, damage 
or liability arising from an unknown or contingent event; 

{b) a life-policy, and any policy insuring any person against accident 
or sickness, and any other personal insurance’ (Section 2 (19). 
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Thoifgh the definition of policy of insurance thus j;iven iti Section 2 (I§) 
i$ comprehensive of all possible cases of insurance, **policy of sea-insurance^^ 
or **sea*policy** has been defined in clause (20) of Section 2* **Policy of group 
insurance’’ has been defined in clause (19- A) of Section 2. 

Endowment policies are insurance policies.^ A certificate of membership 
of a Provident Society which secured a payment of money on the death of 
the member was a policy of insurance.® So also a certificate of membership 
in the Madras Hindu Family Provident Fund (Limited), and patta or 
certificate issued by Provident Companies.® All these definitions are 
however meant for the purpose of stamp duties. 

Under Section 91 of the English Stamp Act, 1891, a policy of insurance 
includes every writing whereby any contract of insurance is made or agreed 
to be made or is evidenced, and the expression ‘insurance’ includes assurance. 

“Policy of life assurance”, as regards the English Policies of Assurance 
Act, 1867, means “any instrument by which the payment of moneys, by or 
out of the funds of an assurance company on the happening of any contingen- 
cy depending in the duration of human life, is assured or secured 
(Section 7). “Policy of life insurance”, as regards the English Stamp Act, 
1891, “means a policy of insurance upon any life or lives, or upon any event 
or contingency relating to or depending upon any life or lives, except a 
policy of insurance against accident (Section 98) ; the latter definition 
includes an old age endowment with life insurance policy, whereby the 
assured becomes entitled to a slated sum on his aiuining a stated age or 
his executors to a different sum if he dies under that age.** 

Pending issue of a formal policy of insurance, the insurers normally give 
the applicant a formal document known as a “cover note”. The cover note 
usually states that it is to be in force for a limited period of time, or until 
a policy is delivered, unless meanwhile the insurers give notice to the assured 
that they have decided not to accept his proposal. The assured also may 
change his mind and negotiate with another company without affecting 
the cover already given him by such a note. Insurance brokers who offer 
insurances of any kind to underwriters do so by means of a slip containing 
short particulars of the risk. The accepting underwriter marks on the slip 
the amount which he is willing to take and signs or initials it. A slip, 
unlike a cover note, is not merely a contract of temporary insurance pending 
inquiries, but is an acceptance of the proposal, binding the insurers to issue 
a policy in accordance with its terms. In the case of marine insurance 
this dip is nothing more than “honour” contract, because no action can 
be brought on it by Section 7 of the Indian Stamp Act, 1899, unless and 
until a stamped policy has been issued. In non-marine cases the slip binds 
the insurers just as a policy would have done had it been issued, and in that 


1. FrudenUal Insurance Co. v. /. R, C., [1904] 2 K. B. 658. 

2* In re the Himat Provident Society, Ltd., (1901) 25 Bom. 376. 

3. See Madras Stamp Manual, 1958, 138. 

4. Ptudentiai InsUTonce v. 7. R» C, [1904] 2 ILB. 658 
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way a si^ jnescmbles a cover ixote.^ See also Ratilal & Co* v. MiUioml Security 
Assurance Co* A.LR. 1964 S,C. 1396. 

Section 66 of the Indian Stamp Act, 1899, requires, under an indeter- 
minate penalty of a fine of Rs. 200, a person recovering or taking credit 
for any premiunx or consideration for any contract of insurance to make out 
and execute a duly stamped policy of such insurance within one month 
after receiving, or taking credit for, such premium or consideration. The 
law will not allow to make, execute or deliver out any policy which is* not 
duly stamped or to pay or allow in account or to agree to pay or allow in 
account any money upon, or in respect of, any such policy. Section 67 ol 
the Act punishes with an indeterminate fine of Rs. 1,000 a person drawing 
or executing a policy of marine insurance purporting to be drawn or executed 
in a set of two or more, and not at the same time drawing or executing on 
paper duly stamped the whole number of policies of which such policy 
purports the set to consist. 

A policy is a contract to indemnify the insured in respect of some 
interest of his against the perils to which the interest in question is or may 
be subject.* Except in the case of a ‘‘lost or not lost*’ contract of insurance, 
where interest is required by the contract, the assured, in order to recover, 
has to prove interest at the time of the loss,^ As seen above, a contract of 
marine insurance can be satisfied by principal even after the loss is known. 
An event wherein the assured has no interest cannot be insured. In cases 
of life insurance the English law requires that tlie assured must have interest 
at the time of the contract ^ 

A man can insure his own life even though he intends, when insuiing, to 
assign the policy to another person.® A person as the assured cannot 
however merely lend his name to another in order to entiilc that other 
person to pay the premium and take the benefit of the policy,® A husband 
(an insure his wife’s life and a wife her husband’s.’ A father has no insurable 
interest in the life of his son as such:® nor a son in t^he life of his 
father or mother as such.® Partners have an insuiable interest in 
each other’s lives and may thus insure against the loss likely to arise on 
the death of a copartner by the withdrawal of his capital from the 


1. Sti Ghitty's MercanitU Contrach, 1955, 567. 

2. Wilson V. Jones, (1867), 2 L.R 2 Ex. 139, J50. 
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5. Wainright v. Bland (1835), 1 Moo. & Rob. 481; (1836) I fsA. Sc V/. $2, Farlane 
V. Royal London Friendly Society (1886), 2 T.L.R. 755. 

6. SkUlingv* Accidental Death (1857), 27 L.J. Ex. 16; (1858) 1 F. & I. 116; Macdonald 
; V. National Mutual Life oj Australasia, (190CJ, 14 S.L.T, 173, 249. 

i 7. GriffiUis V. FUmirm, [1909J 1 K.B. 805, 814-817, 819-21; Reed v. Royal Eschange, (1793), 
i Peake (Add. Cm.) 70. 

8. V. Mmesy, (1904] 1 IC.B. 165; Werthingm v. Curtis, (1875), 1 Oh. D. 419, 423. 

9. Aa.^, V. Mmay, [1904] 1 K.B. 165; Wur^m v. Curtu, (1875), 1 Ch. D. 419, 423; 
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partnership.^ A creditor may insure the duo payment of a given dehti A 
credithr ha$ an insurable interest, to the extent df the amount owing when 
the insurance is made, in the life of his debtor, and also in the life of 
anyone else whose death will affect the creditor’s security which would be, 
but for the death of the said person, available to satisfy the debt,* A surety 
has an insurable interest in the life of the principal debtor,® or in the life of 
his co^surety to the co-surcty’s proportion of the debt;* so also a joint debtor 
in the life of the the other joint debtor.® A servant has an insurable interest 
in the life of his employer to the extent of any wages or salary to which he is 
entitled under a contract of service, and similarly an employer in the life of 
his servant.® 

An agent without interest may effect a valid and enforceable contract of 
insurance on behalf of a principal who has interest, and either the agent or 
the principal himself can sue upon such a contract.’ A trustee may effect 
and enforce a contract of insurance.® A bailee may also insure the goods 
bailed.® Where the insurance is effected by the carriers for the benefit of 
the owner, the latter can enforce the contract of insurance.^® 

Bailees such as wharfingers can insure their own goods and goods in trust 
or on commission, that is, goods with which the assured was entrusted. 
Mere possession, with responsibility, enables the assured to insure the subject- 
matter covering also the interest of the owner of the subjcci-mattcr insured.^^ 
The owner of a motor vehicle may insure against third party liability incurr- 
ed in its use by himself or others.^® 

In the case of policies of indemnity, a claim for indemnity will fail il ouc 
has no interest at the time of the loss.^'* Where the interest has been required 
by statute, the parties cannot, inte) sc, contract themselves out of the statutory 


L.T. 644, 646; EUon v. Crookes, (lyi 1), 106 L.l'. 4b2 ; Hane v. Pearl Life, [1903) 2 K.B. % 
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rcquiwment.* Insurances by way of wager arc void. 

Whether the proposal of the assured had been accepted by the insurers is 
a question of construction.* 

In the absence of a binding contract already formed^ an offer to insure 
cannot be accepted after the loss has occurred so as to bind the insurers.* 
Where unknown to both the assured and the insurers, the loss has occurred 
before a binding contract of insurance has been formed, the policy will be 
void unless it is made retrospective.* Where the intention of the insurers 
and the assured is made clear, a life policy may be retrospective. Under a 
“lost or not lost” insurance the loss can be recovered even where it has 
occurred before the beginning of the term covered by the policy.® Where 
there has been no concluded contract of insurance, but there has been a 
provisional cover, a cover note, for example, the assured will be able to 
recover. See Ratilal & Co. v. National Security Assurance Co. Ltd., A.I.R. 1964 
S.C. 1396. Where there has been a binding contract to issuse a policy but it 
has not yet been issued, it is an implied term of the contract that the risk 
shall not materially change prior to the issue.® The doctrine of frustration 
not being applicable to contracts of insurance, the risk may materially alter 
to the prejudice of the insurers between the execution Of the policy and the 
commencement of the risk. Where the loss has occurred, known to the 
assured but not known to the insurers before the issue of the policy, the 
insurers can avoid the contract.’ The loss must occur during the term of 
the insurance.® 

A claim under a policy of indemnity is a claim for unliquidated damages.* 
In the case of a valued policy, the measure of indemnity is the agreed value. 
In the case of an unvalued or open policy, the measure of indemnity in 
respect of the loss of the property is determined by its value of the date and 
at the place of the loss. The market value of tire loss, cost of restoration, 
cost of repairs, cost of refixation and such other factors form the measure of 
indemnity according to the nature of the respective cascs.^® 
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A Ife insurance policy is not a contract of indajmity,^ A poHcyof 
insur^ce against accidents, unless otherwise in terms, is not a contract of 
indentnity.^ 

A guarantee insurance is distinguished from a guarantee by a surety, 
insurer promises to indemnify a creditor if he is not paid, whereas a surety 
promises him that he will be paid. Where, on default of the debtor, the 
intention is that the surety should pay the original debt, the contract is one 
of guarantee. In a contract of insurance, on the other hand, on default of 
the debtor, a new debt arises payable by the insurer.® 

Fidelity policies are contracts of guarantee insurance. By a fidelity policy 
a master protects himself against breaches of confidence on the part of his 
servant.^ Such a policy is distinguished from a policy against liability 
incurred through a servant’s negligence.® The same policy may however 
cover both of these types of losses.® In fidelity insurance it is the date of 
the misappropriation, not its discovery, that must fall within the term of the 
policy.’ Where the scope of duties of a servant has been changed or widened 
the fidelity policy will not avail the assured.® In the absence of a stipulat- 
ion to the contrary, prosecution of the servant is not a condition precedent 
to recovery under a fidelity policy.® 

Insurance is a contract uberrimae Jidei. A contract of insurance is a contract 
based upon the utmost good faith; and, if the utmost good faith be not 
observed by either party, the contract may be avoided by the other party.^® 
The assured must disclose to the insurer, before the contract is concluded, 
every material circumstance which is known to the assured. The assured is 
deemed to know every circumstance which, in the ordinary course of 
business, ought to be known by him. If the assured fails to make such 
disclosure the insurer may avoid the contract. Every circumstance is mater- 
ial which would influence the judgment of a prudent insurer in fixing the 
premium, or determining whether he will take the risk. Whether any 
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particular circumstancci whidi is not 4iscIosed^ l>e material or aot is» in 
each aase^ a question of fact. The term ^circumstance* induxles any 
communication made to, or information received by the assured.^ Accord^ 
ing to the English Marine Insurance Act, 1906, Section 18 (3), in the absence 
of inquiry the following circumstances need not be disclosed, namely: — (a) 
Any circumstance which diminishes the risk; (b) Any circumstance which 
is known or presumed to be known to the insurer. The Insurer is presumed 
to know matters of common notoriety or knowledge, and matters which an 
insurer in the ordinary course of his business, as such, ought to know ; (c) 
Any circumstance as to which information is waived by the insurer; (d) Any 
circumstance which it is superfluous to disclose by reason of any express or 
implied warranty. 

The above principles apply to policies of every kind, whatever risk be 
insured against. They apply to every policy by reason of the nature of the 
contract of insurance.* Good faith forbids either party, by concealing what 
he privately knows, to draw the other into a bargain from his ignorance of 
that fact and from his believing the contrary.* Concealment or misrepresent* 
lation renders the contract voidable at the option of the party prejudiced* 
The party alleging concealment or misrepresentation must adduce evidence 
in support of his plea.^ 

The non-disclosure of a fact material to the risk enables the insurers to 
avoid the whole contract.® Once the aggrieved party knows all the facts 
and has had a reasonable time in which to make up his mind, he must make 
his election once and for all.® 

The duty of disclosure continues upto the moment when a binding contract 
is concluded or on the occasion of each renewal.’ The duty to disclose 
extends to agents of the assured who are employed by him actually to make 
the contract on his behalf.® 

Unless the insurer expressly questions the assured, the latter is not bound to 
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4i$cIost fafets which he doc« not know or which diminish the thk or whJbh 
are within the knowJedgc of the insurer. Actual knowledge ii not essetillal 
if the insurer had means of knowing the fact, or if he ought to have known 
it.^ ‘llorbearance to ask questions on the part of the insurer in cettkin 
circumstances is tantamount, in the eye of the law, to waiver.* 

A material innocent misrepresentation by a party enables the other party 
to avoid the contract of insurance.* 

Insurance being a contract uberrimae Jidei, a fraudulent claim made under 
it gives the insurers a right to avoid the policy. The assured as well as his 
trustee cannot recover at all upon a fraudulent claim.^ Mere exaggeradon 
1$ not conclusiveness of fraud.® Fraud may be inferred from gross 
negligence.® Where a policy is taken out by two persons jointly interested in 
the property, a fraudulent claim on the part of one of the assured disentitles 
the other assured to recover. In case of a composite policy covering the 
interests of several persons a fraud on the part of one assured docs not 
necessarily prejudice the other assured.’ 

A policy may contain exceptions or excepted perils as limitations on the 
risk covered.® Whether a given term in a policy amounts to a condition 
precedent to the assured’s right ot recovery is a matter of construction.® 
By its very nature a condition precedent requires its fulfilment, even though 
its performance was not material to the risk undertaken by the insurer.^® 
Where notice of loss is to be given ‘as soon as possible’, the Court will take 
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into acootmt ail mfoting circumstances.^ ^Immediately^ or ^forthwith’ mcm$ 
within a reasonable time and without any unjustifiable delay.* Unless 
the policy otherwise requires, notice includes or^ notice.* Unless waived 
by the insurers a warranty must be exactly complied with. It is so even 
though its breach was immaterial to the risk or the breach was for no fault 
of or without the knowledge of the assured.* Insurers waiving breach of 
condition will be estopped from a defence of avoidance.® 

‘‘Warranty” and “condition” are often used indifferently in contracts of 
insurance.® See also the (Indian) Marine Insurance Act, 1963, Sections 
35-43. 

Warranties may be incorporated in the policy itself or included in it by 
reference to the proposal form or other documents.^ No particular form 
of words is necessary to constitute a warranty if the intention is otherwise 
clear,® A signed policy may be concluded subject to an oral condition or 
warranty® Terms providing that something shall be a condition precedent 
to the insurers’ liability or that if something is not done the policy will be 
void, ineffectual, ineffective or that the benefits will be forfeited have the 
effect of warranties.^® The breach of a warranty relating to a fact or state 
of affairs warranted to exist at the time of the contract deprives the assured 
of all rights under the policy in case the insurers choose to rescind. The 
breach of a warranty as to future facts or states of affairs docs not affect any 
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Gas. 683, 684; Dawsons v. Bonntn, [1922] A.G. 413, 423; Condogianis v. Guaratan, [1921] 2 A.G, 
125 ; Whitehead v. Price (1835), 2 Gr, M. & R. 447 ; Mayall v. Milford (1837), 6 Ad. & El. 
670. 

5. Hemmtngs v. Sceptre Life, [1905] 1 Gh. 305 ; British Industry Life v. Ward (1853), 17 G*B. 
644 ; Ayvey v. British Legal, [1918] 1 K.B, 136, 142 ; Evans v. Bartlam, [1937] A.G. 473, 483 ; 
Bensten v. Taylor, [1893] 2 Q^-B. 274, 283 ; Provincial Insurance v. I.educ (1874), L.R. 6 P.G. 
224 ; Wing v. Harvey (1854) 5 De G.M. & G. 265 ; Evans v. Employers Mutual^ [1936] 1 K.B. 
505. 

6. Provincial Insurance v. Morgan, [1933] A.G. 240, 253, 254 ; Barnard v. Faber, [1893] 1 
as. 340, 343—345. 

7. Condogianis v. Guardian Assurance Co., [1921] 2 A.G 125 ; Rozarus v. Bowm (1928), 32 
L1.L.R. 98. 

8. WheelUm v. Hardisty (1858), 8 E. & B. 232, 302 ; Barnard v. Faber, [1893] 1 Q.B, 340, 
345 ; Dcaosms v. Bonnin, [1922] A.G. 413, 428, 429. See Section 37 of the (Indian) Marine 
Insurance Act, 1963. 

9. AngU'^CaUfomian Bank v. London and Provincial Marine, (1904) 10 Gom. Cas. L 

10. Janes and James v. Provineiat (1929), 46 T.L.R. 71 ; Alien v. Urdmsal AtOomabUe /ant* 
ranee, (1933) 45 U.L.R. 55, 57, 58 ; GUn v. Lmis (1858), 8 Ex. 607 ; Thomson v. Weems (1884), 
9 App. Gas. 671. 
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right yhkh has already vested in the assured at the time of the brcachu^ 

Mcmey payment or a liability to contribute in the case of a mutual ipiur- 
ance to the losses of other members may be the premium constituting the 
consideration for the contract of insurance.® Where the premium is payable 
periodically, the ‘Mays of grace”, where allowed in the policy, do not extehd 
the term of the insurance.® 

Where the policy was voidable, the assured rejecting the contract, unless 
he was entitled to rectification of the policy, is allowed to recover the premi* 
um paid by him.* So is in the c.ise of a void policy.® So also in the case 
of noti-existeni policy.® So also lu the case of a policy which is void because 
of the non-existence of the subject-rnatior of insurance at the time of the 
contract.’ 

Where the risk can have never attached and the insun^ lescinds the policy 
for breach of warranty the premiums paid are recoverable.® Where the 
risk has already attached and the insurer rescinds the policy for breach of 
^warranty relating to the future, the premiums paid lieforc the breach cannot 
be recovered.® Premiums paid after the breach to cover future periods can 
be recovered.^® 

Where the misrepresentation is an innocent one or where the non-disclo- 
surc does not amount to a fraudulent couceaJrnenL, and the insurers avoid 
the policy, the risk not having attached, the premium is iccoverablo.^^ lu 
case of fraudulent misrepresentation or fraudulent noii-di'sclosurc on the 
part of the assured the premiums are not usually lecoverable even though the 
risk has never attached. 

Premiums paid under an unlawful policy are not recoverable.*® Where 
however the assured gives notice to the insuieis abandoning the contract 
before the risk has begun to run, the premiums paid under an unlawful 


1. Union Insurance of Canton v. WiUts [19161, 1 A.C* 281, 286, 207. 

2. Lion Mutual Marine v. Tucker (1883), 12 Q^.B.D. 176, 187 , Great Untaui, 100 A I Insu- 
rance V. Wyllie (1889), 22 Q B D 710, 722. 

3. McKenna v. City Life, [ 1919J 2 K.B. ^91. 

4. Fowler v. Scottish Equitable Life (18^8), 28 L J (Ih. 225 , General Accident Insurance v. 
Crank (1901). 17T.L.R. 233, 

5. Re Phoenix Life (1862), 2 J. & H. 441 , Flood v. Irish Provident Armrame (1912), 46 Ir. 
L.T. 214 ; Kelly v. Solart (1841 ), 9 M. & W 54. 

6. Lower Rhine Insurance Sedgwick, [1899] 1 Q,.B. 179. 

7. Pritchard MerchanCs Life (1858), 3 C.B. (N.S.) 622, 615 : 140 E.R. 885, 894. 

8. Thomson v. Weems (1884), 9 App. Cas. 671, 682. 

9. Annen v. Woodman (1810), 3 Taunt. 299 ; Langhorn \ Cologan (1812), 4 Taunt. 330. 

10. Sparenborg v. Edinburgh Life, [1912] 1 K B 195, 204. 

11. Anderson v, Thornton (1853), 8 Ex. 425 ; Anderson v. Fitzgerald (1853), 4 H.L. Gas. 484, 
507 ; Biggar v. Rock Life, [1902J 1 K.B. 516, 526. 

12. Anderson v, Thornton (1853), 8 Ex. 425 ; Anderson v. Fitzgerald (1853), 4 H.L. Gas. 464, 
507 ; Biggar v. Rock Life, [1 902] 1 K.B. 516, 526 ; Chapman v. Fraser, (1793) I Park (8th edn.) 
456: London Assuran'-e v. Mansel (1879), 11 Ch 13. 363, 372 ; Whittingham v* Thornburgh (1690), 
2 Vern. 206 : 23 E.R. 734. Prime of Wales Assurance v. Palmer, (1858) 25 Beav. 605. 

18. Jjomy V. BourdUu (1780), 2 Dougl. 468, 470 ; Howard v. Rrfuge Frmdlly Society (1886), 
54 L.T. 644 ; McCulloch v. Ropai Exchange, (1813) 3 Gamp. 406* 
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policy ate reco’^^erable.' Premiums ai^ also recoverable where the iiolawful 
insurance contract has been entered into by the parties under a mutual 
mistake of fact, believing it to be a lawful one.* Where, again, the assured^ 
who was himself blameless, was induced lo make the contract by the fraud 
of the insurer the premium is recoverable.* 

Where the contract is illegal and the parties are in part delicto neither the 
imurance money nor the premiums paid are recoverable.^ 

Where answers given by the insured are wilfully untrue and he was 
proposing to obtain through them a policy of insurance on his life, they are 
in the nature of fraud and therefore the basis of the contract of insurance is 
gone, and the insured and his representatives have no rights under it, A 
waiver is an intentional relinquishment of a known right, or such conduct as 
warrants an inference of such relinquishment: and there can be no waiver 
unless the person against whom the waiver is claimed had full knowledge 
both of his rights and of the facts which would enable him to take effectual 
action for their enforcement. The burden of proof of such knowledge is on 
the person who relies on the waiver. A piosurnplion of waiver cannot be 
icsted on a piesuraption that the right alleged to have betn waived was 
known Possession of the means of knowledge will not be sufficient to cons- 
titute waiver but actual knowledge ol the material fact must be proved, 
Wiicre a person seeks to gel rights nn Jer a policy of insurance on the ground 
that tlie insurance company has w^aived their rights to challenge the validity 
of the policy by accepting premiums, strict pro )f of waiver is required and 
the burden of proof lies upon the person who alleges it. It is not sufficient 
metely to prove that the insurance company liad the means of knowing 
that a previous proposal for insurance had been rejected by another 
Company; but it is also e-.semial to show that they actually had this know- 
li'dge at all material limes and that tliey knowingly condoned the conduct 
of the assured m furnishing them with incorrect informalion. It must be 
sliown that the premiums were taken intentionally with knowledge of the 
untrue statements m the proposal * 

Uberrima 6des. — ‘Uberrima fides’ means most abundant good faith. 
Contracts said to require uberrima fidt\ are those entered into between persons 
HI a particular relationship, as guardian and ward, solicitor and client, 
insurer and insured; and contracts of suretyship and partnership, 
though not strictly contracts uhernmae Jidei, are, when once entered into, such 
as to require full disclosure and the utmost good faith. A contract for sale 
of land IS not in every respect ubeinmae Jidei ® 


1 Lowry v. Bourduu (1780), 2 Dough 468, 470. 

2. Oom V. Bruce, (1810) 12 East 225, 226 ; Henttg v Stamfofth (1816), 5 M. & S. 122, 
123—5 

3 Howarth v. Pioneer life (1012), 107 L.T \5!j , British Workman* s A^mrance v. Cunliffe 
(1002), 18 T.L.R. 502 ; Hughes v. Li^terpool Victoria Prtendh Society [1916], 2 K.B 482. 

4. Alikins V* Jupe (1877), 2 C,f .D. 375 ; Lowry v. Bourdteu (1780), 2 Dough 468, 470 : 
Paterson v, Pomlt (1832), 9 Bing 320 

5. Western India Life Fnmranee Co, Ltd. v, Asima Sarkar, A.t.R. 1942 Cah 412. 

6. Wharton* s LaUf Lexteon, 14th ed., 1953, 1020. 
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Coiitiii«t« ef kumnmcm mmd daniagts.^^^ontracts 6f induranoe i>f 
the class of contracts ubenimas Jidm, They are accordingly voidable 
number of grounds as they constitute a class of special o^tnNiets. 
Whether on the part of the assured or of the insurer, failure to disdcae a 
fact material to the risk will entitle the party aggrieved, when the matter 
comes to his knowledge, to choose either to carry on with the contract 
or to rescind it. But the duty to disclose is not an implied term of the 
contract itself.^ Non-disclosurc or fraud renders the contract of insurance 
voidable. Non-disclosure by itself docs not give rise to claim for damages. 
Avoidance of the whole contract is the only remedy.^ 

Sabrogation. — Subrogation is the doctrine in the law of insuracc whereby, 
as between insurer and insured, the insurer is entitled to the advantage of 
every right of the insured, connected with the insurance which was effected 
between them.® 

In Castellain v, Preston (1883), IIQ. B. D. 380 C. A., it was observed 
that according to the doctrine of subrogation, as between the insurer and the 
assured, the insurer is entitled to the advantage of every right of the assured 
whether such right consists in contract, fulfilled or unfulfilled, or in remedy 
for tort capable of being insisted on or already insisted on, or in any other 
right, whether by way of condition or otherwise, legal or equitable, which 
can be, or has been, exercised, or has accrued, and whether such right could 
or could not be enforced by the insurer in the name of the assured, by the 
exercise or acquiring of which light or condition the loss against which the 
assured is insured, can be or has been diminished.* 

In In re Miller^ Gibb & Co., [1957] 1 W. L. R. 703, the policy was one of 
indemnity, and as result of the payment made by the Export Credits Guar- 
an tee Department of the Board of Trade to the company, the Department 
by reason of the nature of the contract became subrogated to the rights of 
the company. 

In Mayhew and Gent v. Crickett (1818), 2 Swanst 185 . 1 Wils. Ch. 418 : 19 
R. R. 57 ; Mews* Digest, xvi, 387, 430, 503, 504, 525, it was held that a creditor 
cannot avail himself of a security obtained under an agreement, for a further 
advance, which he afterwards refuses. 

In Forbes v. Jackson (1882), 19 Ch. D. 615, the surety was entitled to have 
a transfer of all the securities on paying what was due upon the mortgage of 
December, 1854.® 

In Marlow v. Pitjield (1719), 1 P, Wms. 558: Mews’ Digest, x, 1087, 1099, an 
infant borrowed money and applied it towards payment of his debts for 
necessaries ; the infant was liable to pay this in equity though not in law. 

1. Joel y. Law Union, 2 K.B. 863,886; Merchants and Manufaeturet lasmam 

Hunt & Thome, [19411 1 K-B. 295, 313. 

2. Otasgaw Assurance v. Sjmtondsan, (1911), 104 L.T. 254, 258. 

3. Wharton: Law Lexicon, 14th ed., 1953, 960. 

4. Contract of indemnity. 

5. /»tfrHaJl,V.-C. 
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la tht said after the infant had come of age, he devised lands for 
payment of his debts. The said debt was within the trust. 

In Lewis v. AUeyne (1888), 4 T* L. R. 560 C.A., it was observed by Lindley, 
L. J., that in equity, the person who advanced necessaries to an infant was in 
the position of a legal creditor, and any one who advanced money to an 
infant for procuring necessaries took over the legal debt and was entitled to 
stand in the position of the legal creditor. 

In FaMce v, Scottish Imperial Insurance Co., (1887) 34 Gh D. 234 C, A., E. 
mortgaged a policy of life assurance to F, and afterwards filed a petition for 
liquidation- F’s payment of a premium in his character of owner of the 
equity of redemption could not give him a lien in priority to the mortgage 
debt. The whole proceeds of sale were to be paid to Mrs. F, without 
deducting the premium. 

In Butler v. Rice^ [1910] 2 Ch. 277/ on the facts, it was presumed that the 
plaintiff intended to keep the charge alive in his own favour. He was entitl- 
ed to a charge on the Bristol property for £450, and interest. 

In Ghana Commercial Bank v. Chandiram, [1960] A.C. 732 P.C,, by paying the 
amount due to the B. bank the appellant Bank became entitled to the bcncjjit 
of the equitable charge with the same priority for the amount thereby secur- 
ed over the first respondent’s interest as had theretofore been enjoyed by the 
B. bank. See also Smith's Leading Cases, 13th cd., 1929, voJ. 1, 156. 

In Exall V. Partridge (1799), 8 T.R. 308, 310 : Mews’ Digest, ii, 821 ; xiii, 
1136, it was observed that where a man by compulsion of law is obliged to 
pay a debt, he has a remedy against those who by law were bound to pay, 
but did not. 

Ill In re Cleadon Trust, Limited, [1939] Gh. 286 one of the two directors of 
a company paid money at the request of the secretary in discharge of debts 
owed by two subsidiary companies and guaranteed by the company, in 
expectation that the company which benefited thereby would repay him. 
The secretary and the directors were also the secretary and directors of the 
subsidiary companies. It was observed by Scott and Glauson, L.JJ., (Sir 
Wilfred Greene, M.R., dissenting) that there was no equitable prin^V^c which 
imposed any liability on the company, inasmuch as it had never had any- 
thing to do with the transactions and that accordingly the director was not 
entitled to recover the sums advanced by him. 

In Reid v. Rigby & Co., [1894] 2 Q.B. 40, the money had found its way 
into the defendants’ possession, and had been employed for their benefit ,• it 
was money received by them to the use of the plaintiff, and, although the 
defendants had not been aware that their manager had borrowed the money, 
the plantiff was entitled to recover. 

In Marsh v. Keating (1834), 2 Gl. & Fin. 250 : Mews’ Digest, iv, 1222 ; vi, 
551 ; xiv, 753; 1 Bing. (N.C.) 198, a party whose stock had been sold under 
a forged power could recover the value as money had and received from the 
i purchaser. 


1 . Per Warrington, J . 
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In Bamatjnt V. Maciver [1%G] 1 K.B. 103 G.A., it was observed that to 
the extent to which the money borrowed should be found on inquiry to have 
been in fact applied in paying legal debts of the defendants, the plaintiff was 
entitled in equity to stand in the same position as if that amount had been 
originally boi rowed by them. Collins, M.R., and Romer, L J., at page 109, 
observed that where money is borrowed on behalf of a principal by an agent, 
the lender believing that the agent has authority though it turns out that 
this act has not been authorized, or ratified, or adopted by the principal, 
then, although ihe principal cannot be sued at law, yet in equity, to the 
extent to which the money borrowed has in fact been applied in paying legal 
debts and obligations of the principal, the lender is entitled to stand in the 
same position as if the money had originally been borrowed by the 
principal. 

In Reversion Fund and Insurance Co. Ltd. v. Matson Cosway, Ltd., flQlS] 1 K.B. 
364 C.A., the managing director of the del^ndarit company was, by the terms 
of his appointment, prohibited from borrowing money on behalf of the com- 
pany, unless spiecially authorized so to do by the company. Without autho- 
rity from the defendant company, he borrowed money on its behalf from 
the plaintiff companv, which money he applied in discharging existing legal 
debts of the defendant company. The plaintiff company knew through its 
officers, when the advance was made, that the managing director of the 
defendant company had no authority to borrow on its behalf : Held by 
Buckley, L.J , and Kennedy, L J., (Vaughan Williams. L J , dissenting), that 
the plaintiff company was entitled to recover from the defendant company 
the amount advanced notwithstanding its knowledge as befoie mentioned 
Bannatyne v. Milver, [1906] 1 K.B. 103, was commented upon and explained. 



CHAPTER III 

Of CoNTiNCfENT Contracts 

31 . A “contingent contract” is a contract to do or not to do 
„ , , something, if some event, collateral to such 

contract, does or does not happen, 

Illmratton 

A contracts to pay B Rs. 10,000 if house is burnt. I’liis is a contingent contract. 

Contingent contract. — A contingent contract is a contract to do or not 
to <lo something, if some event, collateral to such contract, does or does not 
happen. A contracts to pay B Rs. 10,000 if B\ house is burnt. The contract 
is a contingent one. 

‘Anything is “contingent” when it is liable to failure on the happening 
or non-happening of an event, condition, or state of things, c.g., a contin- 
gent gift. A contingent debt is on«* the time for the payment of which may 
or may not arrive; a debt payable' after notice is not contingent, for it is to 
be supposed that it will be payable at some time [Clayton v. Goslinj^. 5 B. 
and C. 362 ; 108 E.R. 13+, 135). A contingent debt or debt payable on a 
contingency refers to a case wlien* there is a doubt if there will be any debt 
at all (Ek. p. RuJJk, (1872-73] 8 Ch. 097, 1001). 

lliere is a distinction between a case where there is a pn'sent obligation 
under a contract and the performance is postponed to a later date and a 
case where tlieri' is no present obligation at all and the obligation arises by 
reason of some ociiulilion being complif'd with or some contingency 
occurring.^ 

The Court should not imply a condition resolutive of the contract when 
the contracting parties might have inserted an express condition to that 
effect but did not do so though tne possibility that the things might happen 
as they did was present in their minds when they made the contract.® 

hi Rajkishot V. Banabehari^ A.l,R. 1951 Orissa 291, the contract was for 
sale of a lease-hold in Khasmahal. Tiie contract mentioned that application 
for sanction for transfer would be presented to authorities in due course. 
Held^ that the contract was not contingent upon such permission. In 
Sohan Singh v. Stale Bank of India, Ltd., 1%4 Punj. 123, the balance 

consideration was to be paid “as soon as possible but at a timi* when the 
former (i.e. the vendee) is in a position to make the payment’’. The 
contract of payment was not a contingent one. 

Cases. — The plaintiflF’s .son who was managing the suit and his pleader 
made an agreement with one of the defendants that should the plaintiff be 

1. Stroud : Judicial Dictionary, 3rd cd., 1952, vol. 1, 620. 

2. Jethalal v. Kapur, A.LR. 1956 Bom. 74. 

3. Girija v* National Coal Co. Ud., A.I.R. 1949 Gal. 472. 
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$ucces$ful in, his suit with regard to certain land in possession of that def^nd^ 
ant, then tbe plaintiff ehould purchase the said land from that defendant 
for Rs* 300. Held^ that the agreement was not a compromise but was a 
contingent contract to purchase, and was, as such, binding on the plaintiff.^ 
Where the contract provided that goods were to be taken delivery of as 
and when the same might be received from the Mills, it could not be constru- 
ed as if the words were ‘4f and when the same may be received from the 
Mills”, Such a construction would be converting the words which fixed the 
quantities and times for deliveries by instalments into a condition precedent 
to the obligation to deliver at all and would virtually make a new contract.* 

A agreed to sell, and B agreed to buy certain goods as might be ready for 
delivery or as might arrive and be deliverable. Should the goods be shipped 
or arrive late, B was to declare within three days from receipt of notice from 
A whether he would accept the portion overdue without an allowance. The 
goods of the contract description did not arrive. Heidi the use of the words 
might arrive” rendered the performance of the contract conditional 
upon the event of the arrival of the goods.* 

The defendants entered into a contract for sale by them of American 
parachute cloth of certain description. The goods were stated to be of 
January and February shipment. The contract further provided: “The 
goods are to be given delivery of when they arrive”. 'Fhe defendants failed 
to deliver the goods on account of thejr non-arrival and therefore the 
plaintiff sued for damages for breach of contract. By the stipulation that 
the goods were to be given delivery of when they arrived, the parties weie 
dealing with the mode of performance and not with the question of the very 
obligation to perform the contract. The contract was therefore an absolute 
one and not a conditional contract. Hence, there was a breach when the 
defendants failed to deliver the goods, and the plaintiff was entitled to 
damages.* 

In the case of a continuing contract such as a contract of domestic service 
or a contract of a partnership, the contract might provide that it may be 
determined at the option of the parties upon cerlam terms. But in cases 
of concluded contracts, such as a mere sale of goods, which are in no sense 
continuing, though the time for performance may extend over a longer or 
shorter period, the law does not permit one of the parties to say that there 
is no contract subsisting or enforceable.* 

The licence of a licensee of a liquor shop is in the nature of a permit 
granted to him to carry on a trade under certain conditions in respect of 
goods the carrying on business in respect of which is restricted, and the 


1. Isnal Mohamad v. Daudbhai Musabhai, (1900) 2 Bom. L.R. 118. 

2. Humandrat v. Pragrtd, A.I.R. 1923 P.G. 54. 

3. Bisseswarlal y, Jaidajfol, 1949 Cal. 407; Hollis Bros. & Co.^ Ltd* y* White Ssa 

Timber Trusty Ltd.^ [1936] 3 All R,R. 895 K.B. 

4. Ranchoddas v. Hirathand df Co., A.l.R. 1949 Bom. 356, 

5. Thaihiah v. Union of Indian A.l.R. 1957 Mad. 82. 
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amount of the fee which he pays is for such permission granted to him. The 
payment of the fee in favour of the Government does not depend on the 
continuance of a supply of liquor to be sold.^ 

In Antonio BuUigieg v. Inez Faizon^ A.LR. 1949 P.G 118 (a case from 
Malta), the third condition in the agreement read; “The parties hereto do 
hereby expressly stipulate that this present conveyance is subject to the 
condition of the transfer of the aforementioned permit, and accordingly, if 
the Police shall not approve the transfer of the said permit this present 
conveyance shall be rescinded and of no further effect, and the acquiring 
firm shall, in consequence, be there and then entitled to the restitution of 

the aforementioned sum Gontrarily, as soon as the Police shall have 

approved the transfer of the said permit. . .this present conveyance shall 
become absolute, complete and irrevocable*’. The police law required a 
permit from police as well as consent by non-police Board. Both the 
conditions were distinct. On application by the parties police authorized 
the transfer and the conveyance was completed. The police however 
subsequently ordered the production of the Board’s consent which was not 
given with the result that the old permit was not altered, nor new permit 
given. Rescission of the contract was claimed on the ground that police 
did not approve the transfer of the permit within the meaning of the condi- 
tion. Held^ on construction of the condition that the condition referred only 
to the approval of the police to the transfer of the permit and not to the 
grant of a definitive permit in favour of the transferee to use the premises. 
That necessary approval having been in fact given by the police the 
conveyance had become irrevocable. The subsequent refusal by the police 
to act on their approval until certain condition was complied with did not 
alter the unconditional approval earlier given. 

Transfer of Property Act, 1882. — For contingent interest on a transfer 
of property see Section 21 of the Transfer of Property Act, 1882. For transfer 
contingent on happening of specified uncertain event, see Section 23, ibid . ; for 
conditional transfer, Section 25; for fulfilment of condition precedent, Section 
26; for conditional transfer to one person coupled with transfer to another on 
failure of prior disposition, Section 27; for ulterior transfer conditional or 
happening or not happening of specified event, Sections 28 and 29; for condi- 
tion that transfer shall cease to have effect in case specified uncertain event 
happens or docs not happen, Sections 31 and 32; for transfer conditional on 
performance of act, no time being specified for performance, Section 33 ; for 
transfer conditional on performance of act, time being specified, Section 34. 

Frustration and contingent contracts. —5'^^ under Section 32, infra. 

32. Contingent contracts to do or not to do anything if an 
„ , , uncertain future event happens cannot be 

tracts contingent on enforced by law unless and until that event has 

an event happening, happened. 

1. JCa Ron Lmong v. SttUe of Arsam, A.I.R. i959 Assam 75. 
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If the event becomes impossible such contracts become void. 

Illustrations 

(a) A makes a contract with B to buy B’s horse if A survives C. This contract tannot 
be enforced by law unless and until C dies in AH hlctime. 

(b) A makes a contract with B to sell a horse to B at a spocifird price, if C, to whom 
the horse hal been offered, refuses to buy him. The contract cannot be enforced by law 
unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. C dies without being 
married to B. The contract becomes void. 

Enforcement of contracts contingent on an event happening. — 

Contingent contracts to do or not to do anything if an uncertain future event 
happens cannot be enfoiced by law unless and until that event has 
happened. A makes a contract with D to buy horse if A survives C. 
The contract cannot be enforced by law unless and until C dies in A's 
lifetime. A makes a contract with B to sell a horse to 7? at a specified price 
if C, to whom the Iiorsc has been offered, refuses to buy him. The contract 
cannot be enlorccd by law unless and until C refuses to buy the horse. If, 
however, the unccT tain future event proves impossible the contingent con- 
tract becomes void. A contracts to j)dy B a sum ol money when B marries 
C. C dies without being married to The roiitiact becomes void, that 
is, uncnforceabb'. 

Whether the corUiact itself embodies an implied condition that on the 
happening of certain event the contiarl will stand discliarged has to be dealt 
with having regaid to the provisions of Section 61 ca other similai provisions 
of the Contract Act. In dealiiio with the matter, the < irciimsiaiu es under 
which the conti act was entered into may be relevant onlv in determining 
whether such an event has or has not happened so as to justify the court 
to declare the conti act as having been discharged ^ 

Cases. A entered into a contract to supply Government with timber 

of a certain quality to be approved b> h\ the Supeiintcndent of the Gum 
Carriage Factoiy, for which the timber was required, before acceptance. 
K bona fide tested and rejected the timber tendered. Held, that it was 
not open to A to question the reasonableness of A^’s refusals to accept the 
timber or to show that the limber was ol the quality stipulated for.* The 
decision of a person appointed by one party may be validly made a con- 
dition precedent for the penalty to be imposed upon the other * Where 
the condition precedent of the contract was the arrival of ginned goods, and 
such goods did not arrive, neither party was bound by the contract.* R 
would become a member of a sugar manufacturing company by purchase 
of its shares in ca^ he was appointed the s de agent of the Company for the 
sale of Its sugar at a certain centre. R signed the application for shares 


1. Ka Ron Lanong v. Stato of Assam, A.I.R. 1959 Assam 75. 

2, StcreUsry of State v. Arathoon (1879), (1882) 5 Mad. 173. 

3. AghOit Nauth v. Calcutta Tramways Co, lid,, (1885) 1 1 Gal. 232, 

4, Trihhooanda^ v. Magindas, A.l.K. 1920 Bom. 1B2« 
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but wa? however not appointed the sole agent. The Company later went 
into liquidation. The agreement on the part of R to become a member of 
the Company having been contingent on the condition of the Company 
appointing him its sole agent and the condition not having been fulfilled 
by the Company, R was not liable to contribute towards the liquidation,^ 

A letter signed by the defendant read: “In consideration of your having at 

my request acceded to the proposal of the Secretaries of the Tricumdas 

Mills Company., .to advance to the Mills Rs. lakhs, I hereby bind myself 
to procure a loan within two weeks of Rs. 1 1 lakhs on the first mortgage of 
the Mills’ block property, and to pay you thereout ihc said sum of Rs. 
lakhs agreed to be advanced by you to the Mills’*. HeU, that on its true 
construction the document amounted to a substantial undertaking by the 
defendant that a loan of Rs. 1 1 lakhs should be procured and that out of 
that loan the sum of Rs. H lakhs should be repaid to the plaintiffs.^ 

Where a contract was a contingent contract and the contingency failed 
ttiere would be no contract which could be made the basis for a decree for 
sptxific performance.^ When parlies enter into an agreement on the clear 
understanding that some other person should bo a party to it, no perfected 
contract is possible so long as this other person does not join the agrees 
nient.^ 

A sold part of the mortgaged property to /? the mortgagee in full 
satisfaction of certain amount due under the mortgage. B leased that 
property to A for a period of six yc«irs at a certain annual rent payable on a 
fixed day of the year and by a separate agnH'incnt agreed to reconvey the 
same property to A if he paid the rent regularly and also paid an additional 
amount agreed before tlic last instalment of the rent. Excepting the first, no 
instalment was paid in time. But while accepting the belated payment of rent 
it was made clear that agreement to reconvey stood cancelJed because of 
non-fulfilmciit of the conditions of agreement. Held^ that the terms of the 
lease and the terms of the agreement stood apart and that in accepting rent 
after the due date without insisting on the forfeiture of the lease the lessor 
had not waived his rights under the agreement. A, therefore, was not 
entitled to specific performance of the agieemeiit because he had not 
fulfilled the conditions of the agreen ent for re-sale.® 

A judgment-del) tor was released from custody on finding a surety for his 
production at a specified time. Before the expiration of that lime the judgment- 
debtor died. Held^ the obligation of the surety was discharged by the death 
of the judgment-debtor.® 


1. In the matter ofjaunpui Su^ar Factory , Ud,^ A.I.R. 1925 All. 658. 

2. Vissanji Sons & Co. v. Shapurjiy (1912) 36 Bom. 387 P.G. 

3. Dalsukh V. Guarantee Life and Employment Insurance Co. Lid.^ A.I.R. 1947 P.C. 182. 

4. Jainarain v. SurajmulL A.I.R, 1949 F.C. 211. 

5. Annalakshmi v. Shanmugam^ A.I.R. 1946 Mad. 47, effitmed, A.I.R. 1950 F.C. 38 sub nm. 
Skanmugam v. Annalakshmi. 

6. Krishnan v. Ittinan Pfayar, (1901) 24 Mad. 637. 
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Where a contract stated that certain conditions therein would t;»e void if 
there should be any fluctuation in the rates issued by a certain syndicate 
that non«i$sue of the rates by the syndicate due to its ceasing to cxiiSt 
did not bring into operation the condition rendering the contract void.^ 

A manager of a banking company represented to the petitioner that if 
the petitioner took 400 preference shares he would be appointed a cashier 
in a new branch of tlie company. In pursuance of this contract, the 
petitioner applied for 100 only of preference shares. He paid the deposit 
money and was entered on the register of shareholders. Subsequently, he 
found himself unable to take up the remaining 300 shares; he was not 
appointed a cashier in the branch office and the contract was treated as 
cancelled by the directors. The petitioner having applied to have his name 
removed from the list of contributories in respect of preference shares, held^ 
that the petitioner's application for 100 preference shares was conditional and 
that he had no intention to become a member of the company when he 
applied for the shares until he was appointed a cashier in the branch office. 
He was, therefore, entitled to be struck off the register of preference 
shareholders and could not be called upon as a contributory on that 
account.® 

A, who was the holder of fifty shares in a limited liability company, 
entered into an agreement with the company through its managing director, 
to take 150 more shares, on the conditions (a) that he was to be appointed a 
“terminal director” of the company and (b) that the business of the company 
was to be transferred from Meerut, where it had been formed, to Saharanpur. 
The 150 shares were allotted to yl, but he never paid the allotment money, 
and, though the business of the company was, nominally at least, transferred 
to Saharanpur, A was never appointed a director. Shortly after this allotment 
the company went into liquidation. Hcld^ that A could not be made a 
contributory in respect of the 150 shares which he had offered conditionally 
to take.® 

An application for shares was made by the applicant conditional on an 
undertaking by Bank that he would be appointed a permanent director of 
the local brancii. The shares were allotted to him without fulfilling the 
conditions. The applicant accepted the positi ja aa shareholder by accepting 
dividends, filing suit to enforce it and by pledging the shares. Held) that he 
could not contend that the allotment was void on ground of non-fulfilment 
of condition as he had by his conduct waived the condition,^ 

Where a person purchases some shares on condition that he would be 
appointed Ghiirinin of the Local Board and he is allotted shares and 


1, Toolsidas y. Venkatachalapathy, A.l.R. 1921 P.G. 46. 

2. Ramanbhai v. Ghashiramt (1918) 42 Bom. 595. 

3. F, B. Powell V. S, Sen, (1918) 40 All. 45. 

4, Hargopal v. Peoples Bank qf Northern India Ltd.^ A.l.R. 1935 Lah. 691 j Piara Singh v, 
Peshawar Bank Ltd,) A.l.R. 1915 Lah 405 followed ; In re Peoples Bank of Northern India, Ud^, 
A.I.R. 1936 Lah. 709 
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appointed Chairman, but subsequently there is breach of the condition by 
his dismissal, his remedy is by an action for damages and not for getting his 
name removed from the register of shareholders.^ The expression ‘^payable 
when able” in a contractual agreement does not make the contract of payment 
a contingent one, but only renders the amount payable within a reasonable 
time. Hence, in such a case Section 32 has no application.* 

To establish that the performance of the contract became impossible it has 
to be proved that the failure in its performance was due to circumstances 
beyond the control of the party failing.® A stipulation in a contract that it 
shall be void in a certain event is to be construed according to its natural 
meaning, subject to the principle of law that a party shall not take advantage 
of liis own wrong or, semble, of an event brought about by his own act or 
omission.* Even where a clause in a contract meant that the contract was to 
become void at the instance of either of the parties, the innocent party 
would not be precluded from enforcing the contract if the other party alone 
was in default. The defaulting party could not, by taking advantage of his 
own wrong, prevent the innocent party from enforcing the specific perform- 
ance of the contract,® 

The principle that a party who is guilty of a dereliction of duty should not 
be allowed to take advantage of the condition which he himself has brought 
about can apply to cases primarily arising in breaches of valid contracts, or 
transactions which become void by reason of supervening circumstances. 
Wlicre, however, there can be no contract, other than a contract in writing 
and in a specific form, because a party fails to execute the contract with the 
result that there is no valid contract, the Court cannot by relying upon the 
rule that a party cannot take advantage of a condition brought about by him, 
bring into existence a contract which was not made and clothe it with legal 
validity which it cannot have, in the absence of the form prescribed.® 

Under an agreement with a limited banking concern, the appellant was 
appointed the chairman of the company on a term of 20 years from the date 
of registration of the company on a salary of Rs. 2,000 per month. The appellant 
was not to be removed from the said office except for fraud or gross 
mismanagement. After continuing to function for ten years the bank stopped 
its business following the order of the Central Government, Then in 
consequence of an application by a creditor of the company, the bank was 
wound up on the ground that it was unable to pay its debts and an official 
liquidator was appointed to lake charge of the assets of the bank. The 
question was whether the appellant was entitled to his salary at the contract* 
ual rate for the agreed period either absolutely or subject to certain conditions. 

1. In re Peoples Bank of Northern India, Ltd., A. I R. 1936 Lah. 709. 

2. Sohan Singh v. Stat« Bank of India, Ltd,, A.I.R. 1964 Punj 123. 

3. Ganga Saran v. Rwn Charon, A.I.R. 1952 S.C. 9. 

4* Shipping Company, Ltd. v. Sotiote dis Aulim oi Chantiers de Franco, [19191 

A.G. 1 H.L. 

5, Kandasami Cheitiar v, Skanmugha Tkeaver^ A.I.R. 1949 Mad* 302. 

6. Gordhandas v. Naitmlal Chundulal df Co,, A1.R. 1952 Bom. 349, 
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By Gurtu aild Agarwala, JJ., it was held that the contract had not become 
void because of the banking company going into liquidation. The appellant 
was deem^ to have been dismissed from the office of the chairman 
(Managing Director) of the bank. In the pircumstanccs that the appellant 
was not responsible for the ultimate state of affairs which led to the 
stoppage of the company’s business the contract was held enforceable at his 
instance. Tbr doctrine of frustration of contracts as embodied in Sections 56 
and 32 of the Gontraci Act was not applicable where the default which led 
to the winding up order was by the bank, which was the promisor. But in a 
case like this provisions of the Companies Act as well as the principles of 
justice, equity and good conscience might dictate some deduction. 

According to Upadhya, (du^mhn^), it was not the intention of the parties 
that the appellant should work for the company and receive the remuneration 
agreed upon even if the company was wound up. According to him, the 
performance of the contract had become impossible owing to a fundamental 
change of circumstances beyond the control and original contemplation of 
the parlies. After ihc' order of the Central Government it was no mon* 
possible for the company to ret<iin or utilise the services of the appellant es 
Chairman of the Board of Directors, nor was it pos*^!!:)^ for the appellant to 
perform such duties any more. The agreemc ni, iherelore, had come to an 
end and the parties stood discliarged lioin tlicn obligations. No que<^ljon 
could therclore arise according to Upadhya, J , of any payment ol salary as 
claimed by the appellant. It will be submitted that th(' view of Upadhya, 
J., seems to be more reasonable.' 

The defendants contracted with the plaintiffs to supply manufactured 
piece-goods, subject to the condition that if the defendants were not in a 
position to deliver the goods or did nut give delivery for any reason, the 
plaintiffs could only treat the contract cancelled but could not ask for 
damage‘s for the breach. The defendants having failed to fulfil the contract, 
tlic plaint ifis sued them in damages. I hid, that the defendants were bound 
toju^ify then refusal to perform thcctiniract since they could not themselves 
bring about the stale of aflairs which would avoid the contract.* 

Frustration and contingent contracts. - P. N. Mookerjee, J., of the 
High Court at Calcutta in Mugneeram Bangur & Co. v. Gurbachan Sinf^h, 
A.I.R. 1959 Cal. 576, at page 579, observed that Sections 32 and 56 of the 
Indian Contract Act embracad the whole of the Indian law on the 
subject of frustration of contract, Section 32 applying in cases of contingent 
conliacts and beclion 5b, covering the rest. Under either, however, 
impossibility is the central or the dominating idea and the determining factor, 
impossibility in cases of contingent contracts in the happening of the event or 
events, on which the same depend, and, in other cases, impossibi ity o e 
act to be performed under the contract. Illegality or unlawfulness of the 
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act b given ii?i Section 56 as a separate ground for frustrations of contract, 
being comorehended wiibin the above conception of impossibility for that 
purpose.^ Mukherjea, J., of the Supreme Court (later, Chief Justice of 
India), in Satyabraia Ghose v. Mugneeram Bangur & Co., A.I.R. 1954 S.C. 44, 
at page 48, also observed that in cases where the Court gathers as a matter 
of construction that the contract itself contained impliedly or expressly a 
term according to which it would stand discharged on the happening of 
ccriain circumstances, the dissolution of the contract would take place 
under the terms of the contract itself and such cases would be outside the 
purview of Section 56 altogether.**^ Altliougli in English law these cases are 
treated as cases of frustration, in India they would be dealt with under 
Section 32 of the Indian Contract Act which deals witli contingent contracts 
or similar other provisions contained in the Act. 

While leaving the difrerent schools of English thought as to the rationale 
of the principle of frustration for a discussion under Section 56, post, it may 
be observed that Sections 31 to 36 of the Indian Contract Act while 
covering contingent contracts seek to lay down the rules governing 
contracts wherein the happening or non-happening of an event is the decisive 
factor in the formation of the obligation or determination thereof, and that 
Section 56 provides that the proven, present or subsequent, impossibility or 
subse([ueat unlawfulness, of a promised act will render the contract void, 
that is, uricuforccablc. Section 56 also provides, in certain circumstances, 
for compensation for loss to the promisee. It may also be observed that 
the principle of frustration as understood in the English common law is a 
principle which while only partially covering the )eferenl of the provisions of' 
Sections 31 to 36 and 5() of the Indian Contract Act also transcends it. 
Sections 31 to 36 deal prima facie with contingencies which are expressly 
made patent, though not necessarily in writing, whereas the common law 
principle ol frustration appears to concern itself also with the construction of 
an agreement with an implit’d contingency as to the existence of which the 
parties shall have disagreed at the bar of tin* Court. 'I’hc Court in the latter 
case seeks to discover the implied understanding between the parties though 
neither of them may have been apprehensive that the frustrating event 
might happen. The implied agreed iiucntion of the parties is as it appears to 
the Court. Sections 31 to 36 of iJic Indian Contract Act lays down 
categorical rules governing particular fact-situations. Where however an 
implied contingent condition has to be ascertained by the Court for the 
determination of the rights of a party or the parties it will clearly be a case 
invoking the application of the common law doctrine of frustration. 

For a fuller treatment of ‘frustration’ see under Section 56, post. 

Onus. — ^Thc plea that a contract is a contingent contract has to be alleged 
and proved by the party who sets it up.^ 


1. See also Mugmeram Bangur and Co. v, Gurbachan Singh, A.I.R* "965 S.C. 1523, 
2* Miehra & Sons v. Ran Chand On Prakash^ (F.B.) A.I.R. 1952 Punj* 34, 37. 

3. Nmi Chand v. Jfiarak Chand, A.I.R. 1965 Ray. 1 32. 
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33. Obntingent contracts to do or not to do anything if an 

„ , , , uncertain future event does not happen can be 

Eiuorcemenl of con- « , , it . i i 

tracts contingent on enforced when the happening of that event 
ra^event not lappen- Jjgj-Qjjjgg impossible, and not before. 

Illustration 

A agrees to pay B a sum of money if a certain ship does not return. The ship is sunk. 
The contract can be enforced when the ship sinks. 

Contract contingent on an event not happening. — A contingent con- 
tract to do or not to do a thing if an uncertain future event does not happen 
can be enforced when the happening of that event becomes impossible. A 
agrees to pay B a sum of money if a certain ship does not return. The ship 
is sunk. The contract can be enforced after the ship sinks, because the return 
of the ship is no longer possible. 

34. If the future event on which a contract is contingent is 

the way in which a person will act at an unspeci- 
^nu^acMs^comingem fied time, the event shall be considered to 
ribic'inru^ihe^^turc b^^^^^ne impossible when such person does any- 
conduci of a living thing which renders it impossible that he should 
so act within any definite time, or otherwise 
than under further contingencies. 


Illustration 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of to C must now be considered impossible, although it is 
possible that D may die and that C may afterwatds marry B, 


Contract contingent on human conduct. — Where a contract is contin- 
gent on the way in which a person will act at an unspecified time in future 
and the said person does a thing which renders it impossible for him to act 
that way within any definite time, then the law will hold that the contingenev 
will never arise at all, A agrees to pay B a sum of money if B marries C. 
C marries D, The law being monogamous, C cannot be now married to J5. 
The contingency of B's marrying C is therefore considered as to have been 
rendered impossible, and therefore A's contract to pay B a sum of money is 
discharged. The contract between A and B is rendered void under Section 
32, supra. Such would also be the case if B herself married E. The fact 
that on the the happening of further contingencies, the death of D or the 
death of for example, B will again be enabled to marry C will not postpone 
the frustration or discharge of yl’s contract with B, 


35. Contingent contracts to do or not to do anything if a 
specified uncertain event happens within a fixed 
comc void which arc time becomc void if, at the expiration of the 

such event has not happened, or if, 
event within fixed before the time fixed, such event becomes impbs* 
sible. 
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Contingent contracts to do or not to do anything if a specified 
uncertain event does not happen within a fixed 
time may be enforced by law when the time fixed 
has expired and such event has not happened, or, 
before the time fixed has expired, if it becomes 
certain that such event will not happen. 

Illustrations 

(a) A promises to pay B a sum of money if a certain ship returns within a year. The 
contract may be enforced if ihr ship returns within the year, and becomes void if the ship is 
burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return within a year. 
The contract may be enforced if the ship docs not return within the year, or is burnt within 

the year. 

Contracts contingent on specified event taking place within speci- 
fied time. — When a contract has been made contingent on the happening 
of a specified uncertain event within a fixed time, it becomes void if at the 
expiration of the time so fixed the specified event has not happened, T'he 
contract becomes void also when the said event becomes impossible even 
within the said fixed time. A promises to pay B a sum of money if a certain 
ship returns within a year. The contract can be enforced if the ship returns 
within the period specified. If however the ship is sunk or burnt within the 
year, its return within the specified period becomes impossible, and the con- 
tract of payment by ^4 to B becomes void. 

Contracts contingent on specified event not taking place within 
specified time. — ^When a promise is contingent on a specified uncertain 
event not happening within a specified period, it can be enforced when the 
time so specified has expired but the specified uncertain event has not 
happened within the period specified. The said promise can be enforced also 
when it becomes certain that the uncertain specified event will not happen 
at all. A promises to pay B a sum of money if a certain ship does not return 
within a year. The ship does not return within the year. The contract 
of payment by ^ to B can be enforced. The contract becomes also enforce- 
able when the ship is sunk or burnt within the year because its return has 
been rendered impossible for all time to come. 

Gases. — An agreement read : ‘‘That debt is settled to-day at Rs. 400 
and I would give credit for the sum of Rs. 400 out of my account made on 
the last day of the month of Ashvin Samvat, 1989.” On the contention, 
inter alia^ that it was a case of contingent contract as mentioned in Section 35 
of the Contract Act, it was held that the agreement only provided a mode of 
performance and the said provision as to the mode of performance was not 
collateral to the very obligation to perform the contract which obligation was 
absolute and unconditional. Whether the account was made at the specified 
time or thereafter or not and whether any amount was found due to the 
applicant or not, the debtor was bound to pay the amount.^ Where a deed 


When contracts may 
be enforced which 
are contingent on 
specified event not 
happening within 
fixed time. 
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mentiondi the sum and the rate of interest and the period for payment and 
htrther raided : ‘‘If for any reason we fail to pay the amount during the 
stipulated time, then in lieu of the aforesaid sum the land is sold to you for 
the aforesaid amount in full satisfaction”. The deed was construed as one 
of contingent sale. It was a case of an actual sale, subject to the condition 
♦hat it was not enforceable if the executant paid a certain sum within a 
certain time. If the payment was ever made, the sale would be void under 
Section 35.^ 

36. Contingent agreements to do or not to do anything, if an 
. impossible event happens, arc void, whether the 

Agreements contin- . ^ i i 

gent on impossible impossibility of the event IS known or not to the 
events void- parties to the agreement at the time when it is 

made. 

Illustrations 

(a) /I agrees to pay B 1,000 lupees if two straight lines should enclose a space. The 
agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry /4’s daughter C C was dead at the 
time of the agreement. The agreement is void. 

Agreemeat contingent on impossible event. — When a promise is made 
contingent on the happening of an impossible event, the promise is void 
whether the impossibility of the event is known or not to any ol the parties 
to the agreement at the time when the promise is made. A agrees to pay B one 
thousand rupees if two straight lines should enclose a space. The enclosing 
being an impossible phenomenon the promise becomes void and therefore 
discharged. This is so even when cither of the parties was a mathematician 
or not. A agrees to pay B one thousand rupees if the latter will marry 
daughter C. C was dead at the time of the agreement. The promise is void 
Section 65 will be applicable in the matter of restitution or compensation. 
Apart from the applicability of Section 65, the particular circumstances of a 
given case falling under Section 36 may entitle the promisee, under Section 
56, to compensation for loss through non-performance of an act known to be 
impossible to the promisor. To take an example. Ay an Indian zemindaty 
promises to pay his cunning manager a sum of five hundred rupees if an 
unbending and straight iron bar could enclose his garden Persuading the 
zemindar to believe that it would be possible to so enclose the garden, the 
manager made the zemindar purchase the iron bar of the required length. 
The enclosing however becomes impossible. Because the manager knew or 
with reasonable diligence might have known and the zemindar did not know 
that the enclosing would be impossible, under the second paragraph of 
Section 56, the manager must make compensation to the zemindar for any 
loss which the latter sustained through the non-performance of the enclosing. 


1. Asoath Naraym v. Chtmabai, A.I.R. 1926 Bom. 107, 



CHAPTER IV 

Of the Performance of Contracts 
Contracts which mist be Pet formed 

37» The parties to a contract must either perform, or offer to 
Obligation of parties pc^orm their respective promises, unless such 
to contracts. performance is dispensed with or excused 

under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of 
the death of such promisors before performance, unless a contrary 
intention appears from the contract. 

Illustrations 

(a) A promises to deliver goods to B on a certain day on payment of Rs. 1,000. A dic$ 
befote that day. repieseutatives arc bound to delivci the goods to B, and B is bound to 
l)ay the Rs. 1,000 to A*s representatives. 

(b) promwes to paint a picture for £ by a ceitain day, at a certain price* ^ dies 
befoie the day. The contract cannot be enforced either by A*s representatives or by B, 

Discharge of contracts. — A contract is said to be discharged Nvhen the 
parties thereto are freed from the task of performing their respective obliga- 
tions as arising from tlic contract in question. The most desirable method of 
discharge of a contract is obviously by its precise and exact performance by 
both the parlies couerned. Apart from the precise and exact performance, 
the parties may by a new and further express agreement between themselves 
bung the original contract to an end. Quite independent of the parties, a 
contract may be discharged if a subsequent event renders the performance of 
the contract impossible or useless. Lastly, in the eye of the law, a breach of 
the contract also operates as a discharge of the contract. It may be 
observed that except in the case where a contract has been discharged by 
Its precise and exact performance, or where the parties have chosen by a new 
and furthoi express agreement to completely absolve each other from the 
mutual obligations as arising from the original contract, the discharge of a 
contract though freeing the parties from their original obligations is not 
always without any incident that will be binding on either or both of the 
parties concerned. The law of contract being based mostly on principles of 
justice, the varieties of situations entailing the diverse incidents will be 
discussed under the appropriate Sections of the Act. 

Discharge by express agreement.— The rights and obligations created 
by an agreement can be discharged without their performance by means of 
another agreement between the parties which provides for the extinguishment 
of the earlier rights and obligations. Where the earlier contract was still 
wholly or partly in the executory stage, the mutual i*elease as per the later 
agreement happens to form the basis of the validity of such agreement. 
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Where however a party to the original contract has performed his part of 
the obligations, for the discharge of the other party some consideration is 
deemed essential under the English common law. Without some considera** 
tion moving from the second party the second agreement will be lacking in its 
foundation, and as such it will avail him nothing. Only when the second 
agreement has been made under seal, the question of consideration will not 
be deemed essential for the purpose of its validity under the English common 
law. Except when the second agreement has been made under seal the 
English law requires accord and satisfaction for the unilateral discharge of the 
party who has received some consideration from the other party * nder the 
earlier contract. As to accord and satisfaction see below. 

Bilateral discharge. — The necessity of bilateral discharge arises when the 
contractual obligations remain to be performed by both the parties. Both the 
parties may not have performed any of their obligations, or at least a part of 
them. When a party has completely discharged his own obligations, the 
necessity of discharge that may arise is obviously unilateral. 

Dissolution simpliciter. — The parties requiring bilateral discharge 
may achieve their purpose by simply dissolving their original contract. When 
the parties completely absolve each other from the mutual obligations without 
entering into any other agreement the case is one of simple dissolution. 

Dissolution plus replacement. — The parties while absolving each 
other from their mutual obligations as arising out of a given contract may 
extinguish the said mutual obligations by creating fresh mutual obligations 
by means of a second agreement between them. Here the original contract 
is replaced by a second one. 

Partial dissolution. — The parties to a contract may choose to modify or 
vary the mutual obligations without totally extinguishing them. 

Unilateral discharge. — In the case of a bilateral discharge the mutual 
release of the rights and obligations as arising out of the original contract 
forms the basis of the later agreement. In a case where only one of the 
parties is sought to be discharged, the English common law requires some 
consideration to be moving from the party sought to be discharged in order to 
render the discharge effective. Under the English common law the requisite 
of consideration can be dispensed with only when the release has been 
given by a deed. Apart from the case of a discharge by means of a deed, the 
solitary obligation which can be unilaterally discharged in England without a 
sufficient consideration is the obligation under a negotiable instrument. An 
obligation under a negotiable instrument can be discharged in favour of the 
debtor even without any consideration. If the holder of a negotiable 
instrument or of a promissory note either unconditionally renounces his 
rights in writing or delivers the instrument to the person liable, the efifect is 
to discharge the obligation of the acceptor or promisor even though no 
consideration is received.^ As to the discharge from liability on notes, bills 


U Sections 62 and 89 of the Bills of Exchange Act, 1882. 



|>I8aKARQB OF CONTRACT 


629 


& 36] 

And cheques in India, s^e Sections 82 to 90 of the Negotiable Instrumwts Act, 
1881. Where by the later agreement the release has been obtained by 
supplying some consideration, it is called accord and satisfaction. Accord 
and satisfaction is thus the purchase of a release from an obligation, 
whether arising under contract or tort, by means of any valuable considera* 
tion, not being the actual performance of the obligation itself. The accord is 
the agreement by which the obligation is discharged. The satisfaction is the 
consideration which makes the agreement operative.^ 

Form of discharge. — The forms of discharging a given contract 
depends upon the nature of such contract. When the terms of a contract, or 
of a grant, or of any other disposition of property, have been reduced to the 
form of a document, and in all cases in which any matter is required by law 
to be reduced to the form of a document no evidence can be given, with 
exceptions, under Section 91 of the Indian Evidence Act, 1872, in proof of 
(he terms of such contract, grant or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under the provisions of the 
Indian Evidence Act, 1872. Section 92, again, of the same Act lays d6wn. 
with some material provisos, that when the terms of any written contract, 
grant or other disposition of property, or any matter required by law to be 
reduced to the form of a document, have been proved according to Section 
91, no evidence of any oral agreement or statement can be admitted, as 
between the parties to any such instrument or their representatives in 
interest, for the purpose of contradicting, varying, adding to, or subtracting 
from, its terms. Proviso (4) to Section 92 lays down that the existence of any 
distinct subsequent oral agreement to rescind or modify any written contract, 
giant or disposition of property, may be proved, except in cases in which 
such contract, grant or disposition of property is by law required to he in 
writing, or has been registered according to law in force for the lime being as 
to the registration of documents.* 

A contract not required to be evidenced by writing may be discharged 
verbally. A contract though made in a written form can thus be discharged 
or varied by means of a subsequent oral contract. Subject to the exceptions 
noted above once a contract has been made in a written form the parties are 
allowed in law by a subsequent verbal agreement cither altogether to waive, 
dissolve or annul the former agreement, or in any manner to add to, or subtract 
from or vary or qualify the terms of it, and thus to make a new contract which 
is to be proved, partly by the written agreement, and partly by the subsequent 
verbal terms engrafted upon what will be thus left of the written agreement.® 
When a contract is required by law to be evidenced in writing, a partial 
dissolution of it must also be effected by a signed memorandum. A verbal 

1. British Russian Ltd v. Associated Newspapers, Ltd,, 11^33] 2 K.B. 616, 643. 

2. Umedmal v. DavUf (1878) 2 Bom. 547 ; see alio Narasimhachairi v. Indo Commreial Bank, 
Ltd,, A.I.R. 1965 Mad. 147. 

3. Goss V. Nugent (1833), 5 B. & Ad. 58, 65. i 
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variation of a contract required to be evidenced by writing is thus not allowed*^ 
A contract which is required to be evidenced by writing may however be 
completely discharged by a parol agreement.* A parol contract may thus 
completely dissolve a contract which is required by law to be evidenced by 
writing but cannot partially vary or modify such contract. When however 
the object of a verbal contract is to completely extinguish the earlier contract 
which was required to be evidenced by writing as well as to create a further 
contract which the law requires to be evidenced by writing, the verbal 
contract in question will have its effect only in so far as it aimed at 
completely dissolving the original contract^ but will be ineffective in so far as 
its aim was to create a new contract. This partial ineffectiveness of the 
verbal agreement is due to the fact that the subject-matter concerned was 
required by law to be evidenced by writing,* The second agreement as 
made verbally may sometimes be so worded as to totally nullify the original 
contract though without dissolving it in express words. A written contract 
may be thus rescinded by parol either expressly or by the parties entering 
into a parol contract entirely inconsistent with the written one, if not entirely 
inconsistent with it, inconsistent with it to an cxteni that goes to the very 
root of it. What is essential is that there should be made manifest in the 
later verbal agreement the intention in any event of a complete extinction of 
the first and formal contract, and not merely the desire of an alteration, 
however sweeping, in terms which still leave it subsisting. The two 
agreements, one written and the other verbal, must be such that tliey cannot 
stand together, and that upon the face of them the latter cannot be considered 
otherwise than as a substitution for iho former.^ Thus without a sufficient 
consideration a purported accord and satisfaction will not be a valid one in the 
eye of the law.® Where there has been a sufficient consideration the accord 
and satisfaction will be effective.® Where the consideration in the accord has 
been sufficient in the eye of the law it is not material whether the considera- 
tion has been actually executed or it is merely executory. The consideration 
on each side may thus be an executory promise, lire two mutual promises 
making an agreement enforceable in law. An accord with mutual promises 
to perform is good, though the thing be not performed at the time of action, 
for the party lias a remedy to compel the performance, that is to say, a cross 
action on the contract of accord.’ 


1. Oo 9 s V. Nugint (1833), 5 B. & Ad. "jS ; Vezey v. Rashletgh, [1904] 1 Gh. 634 ; Morris v. 
Baron, [1918] A.G. 1,31. 

2* Goman v. Salisbury (1684), 1 Vmi. 240 ; Morris v. Baron, [1918] A.G. 1. 

.3. Robinson v. Page (182b), 3 Russ, 114. 

4. British and Beningtons, Ltd. v. JVT. W. Cachar Tea Co., [1923] A.G. 48, 62, 67 ; Morns v. 
Baron, [1918] A.G. 1, 19; Moore y. Marrable (1866), 1 Gh. App. 217, 

5. Foakes v. Beer (1884), 9 App. Gas. 605 ; Wilkinson v. Byers (1834), 1 Ad. & Kl, 106. 

6. Goddard y. O'Brien (1882), 9 Q.B.D. 37; Wtlkmson v. Byers (1834), I Ad. A; EJ. 
106, 113 ; JO. df C. Builders, Ltd, v. Rees, [1965] 3 All E.R. 837 G.A. 

7. British Russian Gazette, Ltd. v. Associated J^ewspapers, Lid., [1933] 2 K.B, 616, 644; 
Good V. Cheosman (1831), 2 B. & Ad. 328, 335 ; Cartwright v. Cooke (1832), 3 B. & Ad. 701, 703. 
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A satisfaction though executory may thus form the basis of a good accords 
Where the creditor has accepted in satisfaction of his debt only the debtor’s 
promise to give sufficient consideration the accord is good and effective in 
favour of the debtor. The discharge of the original cause of action is not 
deferred till the date when the promised consideration has been in fact 
given.^ See Accord and satisfaction under Section 62, post. 

Caaes of discharge, — A single act of disobedience could justify dismissal 
only if it was such as to show that the servant was repudiating the contract 
of service or one of its essential conditions, as would an act of wilful disobe- 
dience.^ 

The appointment of one of the mortgagees as administrator to the estate 
of the mortgagor docs not extinguish the right of action of the mortgagee 
other than the one who was appointed administrator and had sufficient 
assets to satisfy his own share of the debt. The mortgagee administrator 
could not, however, maintain an action. No interest should be allowed 
to a mortgagee administrator from the date when sufficient assets became 
available to him for repayment of the mortgage money.® 

Performance of promise. — The parties to a contract are required in law 
to perform their respective promises unless (1) such performance has been 
dispensed with by one party in favour of the other or there had been an 
adequate offer of performance but siich offer was not accepted or (2) the per- 
forii.arice of tlie promises was excused under the provisions of the Indian 
Contract Act or any other law. 

Whether performance must be precise and exact. — The most desir- 
a}}le way of discharging a contract is by the precise and exact performance 
by the parties of their mutual obligations. In many a case the law requires 
this precise and exact performance.^ In such cases, a partial performance 
bv a parly entitles him to no payment. Where the complete performance 
of the contraci has been expressly made a condition precedent for the 
payment, a partial failure fails the party altogether and he cannot recover 
even upon a quantum meruit. The right to payment in such cases arises only 
when the entire and indivisible contract has been performed in exact 
accordance with the express terms of the agreement, and not before. Where 
the parties, for example, have provided that certain work will be done for a 


1. British Russian Gazfttee^ Ltd. v. Associated Newspapers, Ltd., [1933] 2 K.B. OIG ; Morris 
V. Baron, [1918] A.G. 1, 35 ; Elton Cop Dyeing Co. v. Broadbent & Son, Ltd., (1919), 89 L.J. 
(K. B.) 186. 

2. Laws V. London Ckronkle {Indicator Newspapers) Ltd., [1939] 2 All E.R. 285 C.A, ; Clouston 
and Co, Ltd, v. Carry, [1906] A.G. 129. 

3. Hossainara v. Rahimannessa, (1911) 38 Gal. 342, 349-50. 

4. Cuniiffe v. Harrison, (1831) 6 Exch. 903 ; Uvy v. Green, (1857), 8 E. & B. 575 ; English 
Sale of Goods Act, 1893, S. 30 (1), S. 30 (2), S. 30 (3). Re Moore & Co. and Landauer & 
Go., [1921] 2 K.B. 519. As to the effect of wrong delivery under the (Indian) Sale of Goods 
Att, 1930, see Section 37, ibid. 
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lump SHtn, it cannot be asserted that it was their intention that a reasonable 
sum should be paid for each part of the work as it was performed*^ 

The rule that a contract must be discharged by its precise and exact 
performance has had some exceptions. The sense of justice being one of the 
most fundamental bases of the law of contract, the law will protect in certain 
situations a party against his own failure to perform his obligations to the 
other party in a precise and exact way as contemplated in the contract 
See also under voL 2, Section 73, for de minimis rule. 

Prevention of performance by the promisee. — Even where a contract 
is entire and indivisible and a party has only partially performed his 
obligations and is then disabled to perform the rest by the fault of the other 
party he will be paid on a quantum meruit^ 

Accaptnnee of partial performance by the promisee. — Though the 
law requires an indivisible and entire contract to be performed in a precise 
and exact way in order to enable a party to recover the consideration as 
promised by the other, it makes exceptions in his favour where there has 
been an implied contract to pay for partial performance.* There are cases 
in which, though the plaintiff has abandoned the performance of a contract, 
it is possible for him to raise the inference of a new contract to pay for the 
work on a quantum meruit from the defendant's having taken the benefit of 
that work, but, in order that that may be done, the circumstances must be 
such as to give an option to the defendant to take or not to take the benefit 
of the work done. Where the defendant had had no option but to accept 
the benefit of the partial performance, the inference of an implied promise to 
pay on a quantum meruit is, obviously, not justifiable.^ Where, for example, a 
work has been done on the laud of the defendant, and the circumstances are 
such as to give him no option as to whether he will take the benefit of the 
work or not, then necessarily one must look to other facts than the mere 
taking the benefit in order to ground the inference of a new contract. When 
the other facts are not there on which an inference of an implied promise for 
the payment for the partial performance can be founded, the mere fact that 
the defendant is in possession of what he cannot help keeping, or even has 
himself done further work upon it, affords no ground for such an inference. 
He is not bound, for example, to keep unfinished a building which in an 
incomplete state would be a nuisance on his land.® See also under Section 62. 

Substantial performance. — The precise and exact performance of the 
obligations arising out of a contract, though desirable, is not always possible. 
The law, therefore, in cases where a party has substantially performed his 

1. Cutter V. Powell (1795), 6 Fcrm. Rep. 320 ; Sinclair v, Bowles (1829), 9 B. & G. 92 ; 
BrUain v. Rossiier (1879), 1 1 Q.B.D. 123 ; Vtgers v. Cook, [1919] 2 K.B. 475. 

2. Blanche v. Colburn (1831), 8 Bin^. 14 ; Appleby v. Myers (1867), L.R. 2 C.P. 651, 661. 

3. Christy v. Row (1808), 1 Taunt. 300. English Sale of Goods ^ct, 1893, S. 30 (1) ; see 
Section 37 (1) of the (Indian) Sale of Goods Act, 1930. 

4. Munro v. Suit (1858), 8 £. & B. 738* 

5. Sumpter v. Hedges, [1898] 1 Ql*®' ®73. 
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obligatiom requires the other party to fulfil his own obligations and will not 
treat him as discharged without the necessary fulfilment on his part. The 
patty, however, which has only substantially performed his obligations 
remains liable in damages fot the partial non-performance, however small 
it may be. In spite of this liability in damages for the partial non- 
performance, the party performing the substancial part will be entitled 
to enforce the contract.^ So long as there is a substantial performance, 
the party doing it is entitled to the stipulated consideration, subject 
only to a cross-action or counter-claim for the defects or omissions in execu- 
tion.* Only in exceptional cases where the entire performance on the part of 
one party has been expressly made a condition precedent for the arisal of the 
obligations on the part of the other the doctrine of substantial performance is 
not given effect to.* See vol. 2, Section 73, for de minimis rule. 

Divisible contracts. — Under the English Common Law, the presumption 
is that a contract is entire and indivisible, that is, ordinarily no party can 
demand peformance of the obligations from the other unless he himself has 
fully performed his own or tendered the performance thereof.* The justice of 
the case as well as traditions have persuaded the Courts to construe 
certain contracts as divisible. Thus in the absence of any statutory provi- 
sions to the contrary, it may be held that a tenant’s undertaking to pay rent 
is enforceable in spite of the fact that the landlord has refused to repair the 
premises.* Barring the cases of an express agreement to the contrary, 
certain contracts have been construed as divisible for the purpose of payment. 
In a contract which is considered divisible payments are recoverable on a 
quantum meruit. Thus, when bricks have been built into a wall and have 
thus become part of the house, threads stitched into a coat which was under 
repair and thus have become a part thereof, or planks and nails and pitch 
worked into a ship under repair and have thus become part of the ship, in 
the absence of an intention to the contrary, the bricklayer, tailor or ship- 
wright has been allowed to be paid for the work and materials he has done 
and provided, although the whole work was not complete. 

Gases of performance.— On 6th March, 1883, V promised to sell 5,000 
bags of gingelly seed at Rs. 7-1 1-0 a bag to S, Two-thirds of the price were 
paid in advance. V agreed to deliver the 5,000 bags at the end of April and 
to give 6' notice as instalments of 1,000 bags were ready for delivery within 
the stipulated time, and S promised to pay V the balance of the contract 


1. Boom v. Eyre (1779), 1 Hy. Bl. 273, n ; Mondel v. Suel (1841), 8 M. & W. 858, 870. 
Z)ab*« (if.) Gf Co., Lid, v. Lee, [1916] 1 K. B. 566. 

2. Hoenig v. Isaacs, [1952] 2 All E. R. 176. 

3. Cutter V, Bowell (1795), 6 Term. Rep. 320 ; Sinclair y, Bowles {iB29), 9 B, Sc Q, 92 ; 
Vigers V. Cook, [1919] 2 K.B. 475 ; Hoenig v. Isaacs, [1952] 2 All E. R. 176. 

4. General Billposting Co, Ltd. v» Atkinson, [1909] A.G. 118. 

5. Meneione v. Athawes (1764), 3 Burr. 1592 ; Roberts v. Havelock (1832), 3 B. 8c AdL 404 ^ 
AppUki V. Myers, (1867) L.R. 2 C.P. 651, 660 ; Taylor v. Webb, [1937] 2 K.B. 283 : (1937J 1 
All £.R* 390. 
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price on each instalment when ready for delivery. There was neither dell- 
very nor payment in terms of the contract. 3,000 bags were delivered hy V, 
but S did not pay the balance of the price due, and 2,000 bags were never 
delivered. On 7th May V declined to deliver these bags, on the ground 
that S had not paid the balance of the contract price for the 3,000 bags 
delivered when ready for delivery, and, subsequently, repaid to S the balance 
due to him of the money advanced. In a suit by S against V for damages 
for non-delivery of 2,000 bags : Heldy that V was not excused from perform- 
ance of his promise by the failure of S to pay the balance due for the bags 
delivered, and that S was entitled to recover the difference between the 
market and the contract price on the day the contract was broken by 

When a monthly servant leaves his employment wrongfully in the course 
of the then current month, he loses all rights to wages for the time he had 
actually served during that month.* 

An office clerk engaged oii a monthly salary is not entitled to any salary 
for the broken portion of a month in the course of which he leaves his service 
without the consent of his employer.* 

Where on execution and registration of a mortgage an interest in the mort- 
gaged property has vested in the mortgagee the fact that part of the mort- 
gage money as specified in the deod of mortgage has not been paid neither 
renders the mortgage invalid nor entitles the mortgagor to rescind it at his 
option.* 

In Ramalinga'v. Jagadaminal, A.l.R. 1951 Mad. 612, it was held that a 
contract to be specifiCiilly enforced by the Court must, as a general rule, be 
mutual, that is to say, such that it might, at the time it was entered into, 
have been enforced by either of the parties against th(* other of them. When 
therefore whether from personal incapacity to contract or the nature of the 
contract, the contract is incapable of being enforced against one party, the 
other party is, generally, incapable of enforcing it.^ But where there are two 
adults who enter into a valid contract for sale of land the default of the 
vendor to produce an encumbrance ceitificate, as undertaken by her in the 
contract of sale, should not deprive the purchaser of his right to specific 
performance and the doctrine of mulualiiy has no application at all. 

In Scott v, Scott (otherwise Fane) y [1959] 1 All E.R. 531 P.D.A., the husband 
and wife were married in April, 1950. At the time of the marriage the 
husband was a widower, forty-three years of age, and the wife was a spinster 
forty years of age. Before the marriage the wife was in a safe career which 
would have entitled her to a pension of a year at the age of fifty-five. 
Before accepting the husband’s proposal of marriage, the wife told him 
frankly that she had a distaste for the idea of sexual intercourse, and the 


1. Simson v. Virayya, (1886) 9 Mad. 359. 

2. Dhunie^ Behara v. Sevenoak^, (1886) 13 Cal. 80. 

3. Ratli Brothers v, Ambika Prasad y (1913) 35 All. 132. 

4. RasHk Lai v. Ram J/arain, (1912) 34 AIL 273. 

5. A* to the law in favour of minors see under Section 1 1, ante. 
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husband gave her to understand that although he hoped to be able in time 
to persuade her to change her attitude, he would not seek sexual intercourse 
with her against her wishes, and that even if she did not change her attitude, it 
would not matter and the marriage would continue. During the first eighteen 
months or so of the marriage, the husband continued to hope to persuade the 
wife to accept sexual intercourse, and made a few attempts to have inter*- 
course but desisted on the wife showing that she did not want it from the 
beginning of 1952 until the end of 1955, the husband accepted the marriage 
without sexual intercourse, and the parties were happy together. 

On a petition by the husband for a decree of nullity on the ground either 
of the wife’s incapacity or, under Section 8(1) (a) of the Matrimonial Causes 
Act, 1950, that the marriage had not been consummated ‘‘owing to’* her 
refusal, a decree of nullity was refused for the reason that as the husband had 
fully accepted the marriage despite the absence of sexual intercourse there 
was a bar arising from his own conduct against his obtaining a decree of 
nullity, even if lie were able to prove either of the issues on which he relied ; 
and in the circumstances of the case the bar, which was a discretionary bar, 
should be applied.^ The husband was not entitled to relief under Section 8 
(1) (a) of the (English) Matrimonial Causes Art, 1950, although the wife had 
wilfully refused to consummate the marriage, because non-consummation was 
attributable to the husband’s keeping to the pre-marriage understanding 
between the parties and was nut “owing to” tlie wife’s refusal. 

l\\ Morgan y. Morgan {{otherwise Ransom)), |1959J1 All E.R. 539 P.D.A., 
the liusbaiid and wife first met in 1953, he being tlien a bachelor about 
sixty-seven years of age, and she a spinster about fifty-four years of age. 
They became fi lends and saw each other fiequently, but showed no physical 
alFection for each other except for an occasional kiss. In 1957, at the wife’s 
suggestion, they agreed to marry on the basis of companionship only. It was 
also agreed lliat the wife should (ontinue at her work : the husband was an 
old-age ponsioiiCT. rhe marriage took phice on January 25, 1958, but the wife 
spent the night after the ceremony alone at a hotel and went away on the 
following day. The parties never lived together and the marriage was never 
consummated. At the lime of the marriage the liusband was incurably 
impotent, but did not know it until ’ater. At the heating of a petition by 
tlic husband for a decree of nullity on the ground of his impotence, the 
husband said in evidence that notwithstanding the “companionship” agree- 
ment, he had hoped that later on the wife would agree to marital intercourse. 
I’he husband was not entitled to a decree of nullity on the ground of his 
impotence for the following reasons . 

(i) having regard to the companionship agreement and the age of the 
parties when marriage took place, it would be contrary to justice and public 
policy to allow the husband to plead his own impotence, and 

(ii) menial reservations could not in English law invalidate a marriage that 
was duly celebrated, and acc,ordingly the marriage was valid notwithstanding 


U a. V. Af. (1885), 10 App. Cas. 186, 19/ ; W, v, R. (1876), 1 P, D. 410, 



636 the INDIAN OONTKACT ACT, 1672 ' 37 

*1 jjk*. 

the companionship agreement. Ste also Section 12 of the Hindu Maitfue 
Act, 1955. . 

In Mathews v. Kuwait Bechtel Corporatioiiy [1959] 2 All E.R. 345 C.A.. A contract 
of service made between an employer resident abroad and an English 
expressed to be construed in accordance with English law, provided for services 
to be rendered abroad by the employee. It contained no express reference to 
the employer’s duties as to standard of care in respect of the premises where 
the employee was to work, the plant to be used, or the system of work, and 
a clause provided that ‘Uhis agreement embodies the whole arrangements 

between the parties ” The employee suffered personal injuries in the 

course of his employment and brought an action for damages against the 
employer. He alleged a breach of contract, by reason of a breach of hn 
implied duty to take care. The action was maintainable at the option of the 
employee either as an action in tort, or as an action in contract, there being 
an implied term of the contract imposing a duty to take care on the 
employer.^ 

In November, 1950, the respondents, importers of cloves into Singapore, 
contracted to sell to the appellants 50 tons of second grade Zanzibar cloves, 
December shipment, ‘‘subject to force majeure and shipment”. The respon- 
dents did in fact ship in December a quantity of cloves sufficient to fulfil the 
contract, though not sufficient to meet all their commitments to other buyers 
They allocated the cloves among the latter, and delivered none to the 
appellants, to whom they wrote “your shipment was not effected by the 
Zanzibar suppliers. Your contract was made subject to. ..shipment ... 
Please consider your contract as cancelled.” On a claim by the appellants 
for damages for breach of contract of sale, it was held that “subject to 
shipment” was to be construed as meaning that the contract was conditional 
upon the respondents being able to procure the shipment in December, 1950, 
of cloves of the stipulated quantity and description. If the words were to be 
construed as coveting a stipulation when shipment did not take place merely 
as the result of the arbitrary choice of the vendors, then there would be no 
contractual force in the document, which would merely give an option to the 
vendors. The respondents could not be allowed to excuse their non- 
commitments by reference to their other commitments and to seek to give to 
their priority over the appellants’ claims — the contract made no reference to 
such commitments and they were no concern of the appellants. Accordingly, 
when the respondents failed to deliver to the appellants the cloves contracted 
for, and when they purported to cancel the contract, they committed a 
breach of it and were liable in damages, the measure of them being the 
difference between the contract price and the market price at or about the 
date when the cloves arrived in Singapore.® 

1, DtwU V, New Merton Board Mills, Ltd,, [1959] 1 All E.R. 350 ; Lister v. Romford Ue ^ 
CM Storage Co. Ltd,, [1957] 1 AU E.R. 139, 142} Wilsons & Clyde Coal Co„ ltd, v* Bnglish, 
[1937] 3 All E. R. 642. 

2. Hong Cuan & Co, Ltd. v. R, Jumahhoy & Sons, Ltd,, [1960] 2 W.L.R. 754 P.Ca 
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The AtUiwHan Sea Carriage of Goods Act, 1924, Sch* art HI, r. 1, read : 
*<The oduorier Aall be bound, before and at the beginning of the voyage, to 
exercise due, diligence to — (a) make the ship seaworthy”. Where the matter 
in qu^don was one of building, or rebuilding, or repairing a ship, or the 
supply of equipment or spare part, the Court could properly be invited to 
conclude that the carrier had exercised due diligence, upon proof (a) that he 
had engaged a reputable contractor or supplier, (b) that he had provided 
for the work to be properly superintended by his own representative, and (c) 
that such representative, had in fact exercised due diligence. To hold the 
contrary would, it was observed, lead to absurd results which could not 
have been in the contemplation of those who had framed the rules. Where 
the negligent filter was not the servant of the carriers, there was no room for 
the application of the principle respondent superior.^ 

In the case of a fixed laytime charterparty which imposed on the charterers 
a duty to load and discharge within the fixed time a wide range of lawful 
merchandise such as they might select, an exemption clause providing 
Charterers shall not be responsible for any delay if the cargo intended for 
shipment under this charterparty cannot be provided, delivered, loaded or 
discharged by reason of. ..strikes. ..connected in any way with, or essential 

to the providing, delivery, loading or discharging of the cargo ” did not 

exempt the charterers from seeking an alternative cargo when one cargo became 
unavailable owing to an excepted peril, but merely excused delay in loading 
for such time as was reasonably required to obtain the alternative cargo.* 

By a port charterparty dated August 27, 1954, the steamship Aello was 
chartered to proceed as ordered by charterers to receive from them a cargo of 
wheat and/or maize aiid/or rye ‘‘at one or two safe loading ports or places in 
the River Parana... and the balance of the cargo in the port of Buenos 
Aires”. The charterers did not have a cargo of maize ready to be loaded until 
October 29. Accordingly, as a giro (permit) could not, under the terms of 
the resolution of September 1, be issued, the ship was compelled to wait at 
the Free Anchorage until October 29. As the provision of a cargo was 
necessary to enable the ship to perform its obligation, the charterers were 
under an absolute obligation to provide a cargo, or a reasonable part of it, in 
time to enable the ship to perform its obligation under the contract. The 
charterers were not relieved of that obligation by showing that they had 
before October 29 taken all reasonable steps to provide a cargo.* 


]. Riverstone Meat Co, Ptjf. Ltd. v, Lancashire Shipping Co. Ltd., [19C0] 2 W.L.R. 86 G.A, ; 
W, Angliss Qf Co. v. P. & 0. Steam Navigation Co., [1927] 2 K.B. 456 : 43 T.L.R. 675 and ; 
Davie V. New Merton Board MUls Ltd., [1959] A.C. 604: [1959] 2 W.L.R. 33l : [1959] 1 AU 
E.R. 346, applied. 

2. South African Dispatch Line v. Owners of the Panamanian Steamship Niki, [1960] 2 W,L,R. 
294 G.A, ; Bungey Bom Limitada Saciedad v. Brightman & Co., [1925] A.G. 799 ; 41 T.L.R. 652 : 
[1924] 2 K.B. 619 : 40 L.T.R. 876, applied. 

3. Sodedad Finariciera t^. Agnmpex Hungarian Trading Gompany, The Aello, [I960] 
3 WX.R. 145 H.L, ; Ardan Steamship Co. Ltd. v. Andrew Weir Of Co., [1905] A.C. 501 : 21 
T,L.R. 723 H,L. 
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A contract, signed by the defendant on February 19, 1954, for the eale by 
her t0 the plaintiff of a 2-acre plot of land in Nairobi^ provided, inter alU, 
for payment of a deposit immediately and the balance of the purchase price 
on presentation of documents of title to be executed by both parties within 
six months from the date of the contract. The defendant repudiated the 
contract — and tore it up — within a few minutes of signing it on the ground 
that she had never agreed to sell the whole 2 acres but only an area of half 
an acre- On July 2, 1954, some weeks before the last day for completion— 
August 19 — the plaintiff instituted proceedings claiming specific performance 
of the contract of February 1 9. The defendant contended, inter alia, that 
the plaint was issued prematurely, and that the plaintiff should have waited 
until there had been a failure to perform the contract within the period 
fixed thereby, notwithstanding that she had previously intimated her refusal 
to do so. It was held that the plaintiff was entitled to an order for specific 
performance. The fallacy of the defendant’s contention consisted in equat- 
ing the right to sue for specific performance with a cause of action at law. 
In equity all that was required was to show circumstances which would 
justify the intervention by a court of equity. The order for specific perfor- 
mance often fell into two parts, the first being of a declaratory nature and 
the second containing consequoxitial directions. The Court would not, of 
course, compel a party to perform his contract before the contract date 
arrived, and would give relief from any order in the event of an intervening 
circumstance frustrating the contract.^ 

As to the specific performance of a contract to deliver specific or ascertain- 
ed goods, :>ee Section 58 of the (Indian) Sale of Goods Act, 1930. 

Where the goods sold were not in their entirety those contracted for, the 
seller cannot succeed in recovering from the buyer the difference in contract 
price and price actually recovered.* 

In a suit for recovery of money on the basis of a contract, the Court must 
look into the terms of the contract itself, and into the circumstances and the 
nature of the contract, in order to draw any inference as to where the parties 
intended that the money was to be paid.* 

The right to be paid a credit balance on a current account is an ‘^accrued 
right” in the sense in which those words were used by Lord Dunedin in Ertel 
Bieber & Co. v. Rio Tinto Co., [1918J A.C. 269, despite the need of a formal 
demand before action can be brought to recover the money. When this right 
is suspended and not destroyed, by the outbreak of war, and later by Icgis- 


1. Hasham v. Zenab, [1960J 2 W.L.R. 374 P.C. ; Roberto v. Bumb, [1943] 2 D.L.R. 613 
(Canada); Roy v. Kloepfer Wholesale Hardware and Automoiioe Co. Ltd ^ [1951] 3 D.L.R. 
(Can.) 122 qffirmd in [1952] 1 D.L.R. 158 (Can.) and [1952] 2 S C.R. (Can.) 465 ; dictum 
of Lord Summer in Leeds Industrial Co-operative Society Ltd. v. Slack, [1924] A.C, 851, at 866 ; 
40 T.L.R. 745 not followed. 

2. Phul Chand v, Jugal Kishore ; A.I.R. 1927 Lah. 693, 

3. Jokri MuU v. Hira Lai, A.I.R. 1961 Pat. 198 ; Andinarayana v, Lakshminarayamt, AJ.R* 
1940 Mad, 588. 
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lation vested in the Custodian of Absentee Property, any payment made by 
the bank of the credit balance to the Custodian is rightly done.^ 

Where no stipulation or covenant has been made between the contracting 
parties as to the repayment of a sum borrowed, the lender is entitled to 
receive payment of a sum due to him in instalments, and he can claim that 
the whole sum due be paid at one and the same time.* 

An agreement for pre-emption where not void for uncertainty or as offend- 
ing against the rule against perpetuities is enforceable.® 

Where at the time of family partition between two brothers it is agreed 
that if any coparcener wishes to sell his share in the residential house or if 
his share were sold in any other way, the other coparcener would be entitled 
to buy it for Rs. 200 such an agreement is enforceable against the son of one 
of the parties to it. Section 14 of the C.P. Act was no bar against the"** 
enforceability of such an agreement because such an agreemeent creates no 
interest in the property and by Section 37 of the Contract Act the represen- 
tatives of the promisor were bound.^ 

Specific performance is a discretionary remedy. When shares of a company 
arc limited in number and are not ordinarily available in the market, it is 
quite proper to grant a decree for specific performance of a contract for the 
sale of such shares.® 

In a suit in 1901 to recover land from the appellant it appeared that the 
plaintiff’s predecessor in title had in 1895 collusivcly executed a benami deed 
of sale thereof to the defendant’s predecessor in order to defeat the claim of 
cl prior equitable mortgagee who at once sued tlie parties to the said benami 
deed and obtained satisfaction of his claim with costs : Held that, the purpose 
of the fraudulent conveyance having been defeated, the plaintiff was entitled 
lo a decree and the defendant could not rely upon the contemplated fraud 
as an answer to the action. Held, also, that the deed of sale being benami 
was inoperative and did not require to be set aside.® 

It is possible in India to put a clause into a mortgage deed allowing sale 
except through the medium of the Court. At least there is no positive enact- 
ment prohibitiiig such a stipulation being annexed to a mortgage where 
Section 69 of the Transfer of Property Act does not apply.’' 

In Sonimull Jeeimull v. R,D. Tata & Co., A.I.R. 1927 P.C. 156, it has been 
held that Section 49 of the Contract Act does not get rid of inferences that 
would justly be drawn from the terms of the contract itself or from the 
necessities of the case, involving, in the obligation to pay the creditor, the 
further obligation of finding the creditor so as to pay him. In BiLloram v# 

1. Arab Bank, Ltd. v. Barclays Bank {Dominion, Colonial and Overseas), [1054] 2 All E.R. 
226 H.L. 

2. Behari Lai v. Ram Ghulam, (1902) 24 All. 461. 

3. Aulad V. Athar, (F.B.) (1927) 49 All. 527. 

4. Ratanlal v, Ramanujdas, A.I R. 1944 Nag. 187. 

5. Jainarain v. SurojmtUl, A.I.R 1949 F.G. 211. 

6. PHkerpemal v. Muniandi, (1907-06) 35 l.A. 98. 

7. Kanh(^ Lai v. National ^ A.I.R. 1923 P.G. 114. 



640 THE mi>IAN OOmTtAGT ACT, 1872 $7 

UUambmd Bishandas^ A.I.R. 1961 Raj. 93^ it was held that in the case a 
suit for recovery of a debt the technical rule that the creditors* reudcnoe at 
the commencement of the suit should determine the forum in the absence of 
a contract to the contrary should not be applied in India. If it is not possi-^ 
ble to establish an agreement respecting the place of performance or 
payment, express or implied, the Court should presume that the place of the 
creditor’s residence at the time of the contract between the parties was 
implied to be the place of performance or payment.^ The buyer should ask 
to have the goods made over to him at the seller’s place of business and not 
at his own.* The place of performance is where goods are to be sent.® The 
performance of a contract is part of the cause of action, and a suit in respect 
of breach can always be filed at the place where the contract should have 
been performed or its performance completed.* 

A Court acting under the second paragraph of Section 32 of the Code of 
Civil Procedure, 1882, was bound by the provisions of Section 22 of the 
Indian Limitation Act, 1877.® Now see the Limitation Act, 1963, Section 21, 

If after a contract is concluded one of the parties starts fresh negotiations 
with a view to introducing new terms, and this is done under mistake but 
has no effect in altering the conduct of the other party then even if the 
subsequent negotiations fail the party which attempted to reopen the 
concluded contract can enforce it specifically.® The subsequent conduct of 
a party is irrelevant for the purpose of construing an agreement.’ 

There are executed, as distinct from executory, agreements of various kinds 
in respect of which, even, if their terms do not call for the execution of a 
further instrument regulating the rights of the parties, the equitable right 
to specific relief should be tried by principles which are in no way different 
from those applicable to executory agreements proper.® 

Where only a part of the consideration for a mortgage has been paid, the 
mortgage is a good security for the amount that has validly passed. The 
mortgagee by remaining in possession for more than 12 years under such 
a mortgage, cannot by merely claiming to hold for the full amount, acquire 
by prescription a right to hold as mortgagee for such full amount.® Where 
mortgagor undertook that he would not alienate equity of redemption, and 
that the mortgagee should not be obliged to receive the money from any one 
but the original mortgagor, held^ that as the undertaking absolutely forbade 
alienation, and thus deprived the mortgagor of a right which was an essential 

1. Tulsiman Bibi v. Abdul Latif, 63 Cal. 726 : A.I.R. 1936 Cal. 97, and Bhammal v« Sakha- 
watmelt A.I.R J956 bom. Ill dUsenied from, 

2. Phul Chand v. Jugal Kishore^ A.I.R. 1927 Lah. 693. 

3. Md, Esuffv, Hateem Co,, A.I.R. 1934 Mad. 581. 

4* Champaklal v. Nectar Tea Co,, A.I.R. 1933 Bom. 179. 

5. Ram Kinkar v. Akkil Chandra, (F.B.) (1908) 35 Cal. 519 

6. Jainatain v. Surjmull, A.I.R. 1949 F.C. 211. 

7. Florrie Edridge v, Rustomn Dan^ibhoy, A.I.R. 1933 P.C. 233. 

8« Australian Hardwood Ply, Ltd* v. Commissioner for Railways, [1961] 1 WX.R* 425 PtO. 

9. Rid^i Tirmal Rqju v. Pandla Muthial, (1922) 35 Mad. 2 14. 
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incident of the estate he had in the property by virtue of his equity of 
redemption, it could not be given effect to. When a mortgage debt is con- 
tracted in a particular currency, it should be repaid in that currency.^ 

Offer of performance. — Even where a party to a contract has not per- 
formed his promise but offered to perform the said promise in favour of the 
promisee he will be in the eye of the law deemed to have performed the 
promise. An adequate offer of performance is thus tantamount in law to 
performance itself.® 

Where the obligations of a party under a contract cannot be performed 
without the consent, concurrence, or readiness on the part of the other and 
that other party has withheld such consent, concurrence, or readiness even 
though the first party was willing to perform his part, the party making the 
offer of performance is discharged from any further liability. Thus when 
the stipulated goods have been offered for delivery in the required quantity 
but the delivery has not been taken by the contractee, the contractor is not 
only discharged from any further liability but he is also entitled to recover 
damages from the contractee. For the purpose of discharge, his tender of 
performance of the obligations in the circumstances is tantamount to hU 
actual performance thereof. In a contract to deliver goods or pay money 
one of the parties in fact engages to do an act which he cannot completely 
perform without the concurrence of the party to whom the delivery or the 
payment is to be made. Without acceptance on the part of him who is to 
receive, the act of him who is to deliver or to pay can amount only to a 
tender. The law, therefore, considers a party who has entered into a contract 
to deliver goods or pay money to another, as having substantially performed 
it, if he lias tendered the goods or the monev provided only that the tender 
has been made under such circumstances that the party to whom it has been 
made has had a reasonable opportunity of examining the goods or the money 
tendered, in order to ascertain that the thing tendered really was what It 
purported to be.^ This rule as to tender of performance is not wholly 
applicable in the case of payment. The refusal on the part of the creditor 
to accept a payment even though tendered in full does not absolve the debtor 
of his debt. In any action for debt the creditor will be allowed only the 
iinouiU due and not costs.* For *». valid tender of money, the offer must be 
made in legal tender and to the full extent of the debt. In case of payment 
in excess, the surplus will be presumed to be forgone in favour of the 
civditor.*^ As to when coins issued under the authority of Section 6 of the 
Indian Coinage Act, 1906, shall be a legal tender in payment or on account 


!♦ Trimbak Jivaji v. Sakharam Goped, (1892) 16 Bom. 599. 

2. Dasharathi v. Abdul Hannarit (1928) 55 Gal. 624. 

S. Startup V. Mardonald (1843), 6 Man. & G. 593, 610. 

4* Griffiths v. School Board of Tstradyfodwg (1890), 24 307, Finch v. Brooks (1034), 

1 Bing. (N.G.) 253, 256 ; Farqr^mon v. Psarl Assurance Co., [1937] 3 All E.R. 124; Dasharathi 
r. Abdul Hannan, (1928) 55 Gal. 024. 

5. Robinson v. Cook, (1815), 6 Taunt. 336. 
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ste Section 13, ibid. As to restrictions on foreign exchange, m the Foreign 
Exchange Regulation Act, 1947. 

The practice of the Courts is not to require a party to make a formal 
tender where from the facts stated or from the evidence it appears the tender 
would have been a mere form and that the party to whom it was made 
would have refused to accept the money 

In a case of a sale with an agreement for repurchase on or before a certain 
specified date, the seller of property offered to repurchase it before that date. 
But the purchaser denied that there had been agreement to reconvey. It 
consequently amounted to a complete repudiation of the contract to reconvey. 
Held^ in cases of this kind no question of formal tender of the amount to be 
paid arose and the question to be decided was not whether any money was 
within the power of the seller but whether the purchaser definitely and un- 
equivocally refused to carry out his part of the contract and intimated that 
money would be refused if tendered.® 

If a mortgagee unequivocally refuses a proposed payment of the amount 
due, the mortgagor is not bound to make a formal tender of it, and the 
mortgagee cannot recover interest accruing subsequently, even if he proves 
that the mortgagor had not the money or the control of it. But a refusal 
purporting to be based upon an unenforceable provision in the mortgage, 
namely, that upon a default the mortgagee can purchase the properly for the 
outstanding amount, is not one which dispenses with the necessity of a 
tender.® 

Dispensation with performance. — A party to a contract need not 
perform his promise when such performance has been dispensed with by the 
other party as the promisee. See Estoppel^ ante and post. See also under 
Section 62, post. 

Waiver. — When a party forbears, at the request of the other, to demand 
performance of a contract at the agreed date it is called a waiver. A waiver 
though without a consideration and though not made in writing is binding 
upon the party at whose instance it was granted.* It is also generally binding 
on the party granting it.® If a person having contractual rights against another 
induce the latter by his conduct to believe that such rights will either not be 
enforced or will be kept in suspense or abeyance for some given period of 
time, he will not be allowed to enforce the rights until such time has elapsed 
without at all events placing the parties in the same position as they were in 


1. Venkatarayanim v. Subadrayamma, A.I.R. 1923 P.C. 26 ; Narain Das v. Rikhab Chand, 
A.I.R. 1952 Raj. 72 

2* International Contractors Ltd, v. Prasanta^ A.I.R. 1962 S.C. 77. 

3. Chalikant Venkatarayanim v. Zemindar ofTuni, (1923) 46 Mad. 108 P.C. 

4. Hickman v. Hayna, (1875), L.R. 10 G.P. 598; Ogle v. Bari Vane, (1868) L.R. 8 Q,.B. 
272 ; Levey Of Co. v. Goldberg, [1922] I K.B. 688. 

5. Leather Cloth Co. v. Hieronimus (1875), L.R. 10, Q, B. 140 ; Tyers v. Rosedale andpenOh 
hill Iron Co. (1B75)> L.R. 10 Exch. 193 ; Panoutsos v. Raymnd Hadley Corp, of Hew fork, [19! 7J 
2 K,B. 473 ; Hartl^ v, Hymans, [1920] 3 K.B. 475, 
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before. This tncans that the voluntary concession can be withdrawn and the 
original position restored only when a notice has been given intimating the 
desire of the party granting the concession.^ A party who has indicated that 
he is not going to insist upon his strict rights, as a result of which the other 
party has altered his position, will not be allowed to turn round without 
notice and insist upon his rights to the inconvenience of that other.® 

If a party leads another to believe that he would not insist on the stipula- 
tion as to time and that if the latter carries out the work he will accept it, 
he cannot afterwards set up the stipulation as to time against the latter. By 
his conduct he evinced an intention to affect the legal relations between the 
parties. He makes in effect a promise not to insist on his strict legal rights. 
That promise may be called a waiver or forbearance on his part. It may 
also be called in certain circumstances an agreed variation or substituted 
performance. Unless the indulgence given be withdrawn on a reasonable 
notice, it will operate as a kind of estoppel. Once the promise has been 
acted upon by the other party, the party granting the concession cannot 
afterwards go back on it.® 'Fhe very fact that the other party has altered 
his position in pursuance of the indulgence given is deemed to be a sufficient 
consideration to render the forbearance a valid defence until it has been duly 
withdrawn.^ 

There can be no waiver unless the person against whom the waiver is 
claimed had full knowledge both of his rights and of the facts which would 
en.^ble him to take effectual action for their enforcement. There must be 
something done which is inconsistent with the continuance of that right.® 
Sec also Dawsons Bank^ Ltd. v. Japan Trading Co,, Ltd,, (1935) 13 Rang. 
256 P.C. 

Legal excuse of performance. — Where there has been a legal excuse, 
whether such excuse is under the Indian Contract Act, 1872, itself or any 
other law, for the performance of a promise, the promisor cannot be required 
ill law to perforin liis promise. See Sections 19, 19- A, 20, 22, 24, 25-30, 35, 
v56, 56, 57, 62 and 67, among others, of the Indian Contract Act, 1872, 

Section 37 is not limited to cases where performance as a whole is excused 
or dispensed with. It also covers crises of partial performance.® The Hindu 


1 . Birmingham and District Land Co. v. L. & N. IV, Rly, Co, (1688), 40 Gh. D. 268, 286 ; 
Tool Metal Manufeuturing Co,, Ltd, v. Tungsten EledricCo , Ltd,, [1935J 1 W.L.R. 761 : ri955] 
2 All E.R. 657, 660. 

2. Tool Metal Manufacturing Co., Lid. v. Tungsten Electric Co, Ltd. [1954] 1 W.L.R. 862, 
872 : [1954] 3 All E.R. 28, 35. 

3. Richards (Charles), Ltd. v, Oppenheim, [1950] 1 K.B. 616, 623: [1950] 1 All E.R. 420 
423. 

4. Combe y. Combe, [1951] 2 K.B. 215 : [1951] 1 All E.R. 767. Central London Property 
Trust, Lid, V. High Trees House, Lid , [1947] K.B. 130, Wallis v, Semark, [1 951] 2 T.L.R. 222 
Brunor v. Moore, [1904] 1 Gh. 305. 

5. ' Sheriarji Rabadi v. Bapt^ji Musa, A.l.R. 1924 Bom. 264. 

6. Bhtiyyaji Raghobedi v. Damodhar Madhaotao, A.l.R. 1946 Nag. 336. 
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law r^le of damdupat is ^^othcr law” within the meaning of Section 37.^ 
Where according to Hindu law recovery of more than double the sum lent 
on interest was not allowable, the payment of more than double the principal 
was not a pious duty.’ The rule of damdupat applies to all debt cases indud* 
ing mortgage contracts.’ The rule of damdupat applies to Hindus only so 
long as the relation between the parties is contractual, and ceases to apply 
when the matter has passed from the realm of contract into that of judgment.^ 
Alienation by father for debt barred at the date of alienation binds sons and 
grandsons to the extent of the family estate.® 

Performance and representatives of promisor. — Unless a contrary 
intention appears from the contract, a promise binds the representatives of 
the promisor in case the promisor dies without performing his promise. A 
promises to deliver goods to on a certain day on payment of Rs. 1,000. A 
dies before that day. A'^ representatives arc bound to deliver the goods to 
and B is bound to pay the Rs. 1,000 to representatives. A promises to 
paint a picture for B by a certain day at a certain price. A dies before the 
day. The contract cannot be enforced either by representatives or by B, 
Damages upon a convenant for title can be recovered, in the event of the 
vendor’s death, against his estate. This liability is confined to the legal rep- 
resentatives or heirs at law of the deceased. Covenant for title cannot be 
enforced as against each and every person in possession of the property of the 
deceased vendor.® 

Performance and representatives of promisee. — Under Section 37, 
unless a contrary intention appears from the contract, a promise binds the 
representatives of the promisor in case the promisor dies without performing 
his promise. The Section docs not expressly say anything regarding the 
liabilities of the representatives of the promisee. But as is obvious the 
promisee in a contract is often also a promisor vis-a-vis the other party, and 
as such the representatives of a promisee stand on the same footing as the 
representatives of a promisor. 

Assignment of contracts. — See under Section 40, post. 

Third party to contract. — See pages 216-232, ante. See Beswick v. 
Beswicki [1965] 3 All E.R. 858. See also under Section 4:1, post. 

Law revision. — Whitley Stokes in his Anglo-Indian Codes, vol. I, 1887, 
page 571, observes that “Sections 38 and 39 seem out of place. Breach of 
contract is again taken up in Sections 51-55.” It will be submitted, a statute 
in order to be brief and yet self-explanatory cannot afford to be split up on 
the pattern of the numerous subheads of a text-book of common law of 
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contract. It may be considered however whether the different sub>heads of 
the respective chapters of the Indian Contract Act could be re*written. 


38. Where a promisor has made an offer of performance to 


Effect of refuMl to 
accept offer of per- 
formance. 


the promisee, and the offer has not been accept- 
ed, the promisor is not responsible for non-per- 
formance, nor does he thereby lose his rights 


under the contract. 


Every such offer must fulfil the following conditions : 

(1) it must be unconditional ; 

(2) it must be made at a proper time and place, and under 
such circumstances that the person to whom it is made may have 
a reasonable opportunity of ascertaining that the person by whom 
it is made is able and willing there and then to do the whole of 
what he is bound by his promise to do ; 

(3) if the offer is an offer to deliver anything to the promisee 
the promisee must have a reasonable opportunity of seeing tha» 
the thing offered is the thing which the promisor is bound by his 
promise to deliver. 

An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them. 

Illustration 


A contracts to deliver to B at his warehouse, on the first March, 1873, 100 bales of cotton 
of a particular quality. In order to make an offer ol a performance with the effect stated 
ill this Section, A must bring the cotton to B's warehouse, on the appointed day, under such 
circumstances that B may have a reasonable opportunity of satisfying himself that the thing 
offeicd is cotton of the quality contracted for, and that there are 100 bales. 

Non-acceptance of offer of performance. — Where a promisor has made 
aa adequate offer of performance to the promisee and the said offer has not 
been accepted, the promisor will no longer be responsible for non-perfor- 
niancc of the promise. He will neither lose his rights under the contract in 
spite of the factual non-performance of the promise made on his part. 
According to the law of contract, the performance is said to be complete 
when there is a legal tender on the part of the promisee. It may sometimes 
happen that a person who is to perform a promise has been ready and 
willing to perform and has offered to perform his promise at the proper 
time and proper place. In such a case the contract is discharged. It is so 
discharged even in the case of a wrongful refusal to accept the performance. 
A valid tender satisfies all the requirements ot the performance. No doubt 
if the tender consists in a promise to pay money, the promisor must go to the 
creditor the law being that the debtor must find out the creditor and 
‘ offer the whole amount to him in such a way that the creditor might take 
the whole amount due to him even without the necessity for giving change 
as was the rule in the olden days. There must be either an actual offer 
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of the money by one party or a dispensation of such offer by the other, 
A mode of payment may also be determined by the previous conduct of the 
parties.^ 

Where a mortgagee unequivocally refuses to receive payment if tendered 
on a due date the mortgagor is relieved from the duty of actually tendering 
the amount and the mortgagee cannot recover interest subsequently accruing.* 

Where there had been a legal and proper tender and the other party did 
not accept it, the tenderer will be justified in selling the goods and suing the 
other party for damages.® 

Adequate offer of performance. — ^Where there had been an adequate 
offer of performance on the part of the promisor but the said offer was not 
accepted by the promisee, the promisor will be excused for the non-per- 
formance of his promise, and at the same lime he will retain his rights under 
the contract against the other party. 

In order to be considered as adequate, an offer of performance must fulfil 
certain conditions. First, the offer must be unconditional. If the tender 
was accompanied by a condition which prevented it being a perfect and 
complete tender, the promisee was under no obligation to accept it. Such a 
conditional tender cannot be regarded as the equivalent of payment.^ A 
tender to be effective must be unconditional and of the full amount due. A 
tender clogged with the term that the money is to be taken as a settlement 
is not good.® 

A valid tender must be an unconditional offer to pay a specific and ascer- 
tained sum. An offer to pay such amount as may be found due on a settle- 
ment of accounts if the payee would execute an indemnity bond in accor- 
dance with law is not a valid tender. There cannot be a tender or an 
agreement to waive tender of an unascertained sum.® 

A tender under protest is not bad in law. The tender of more than what 
is due is good. A tender to be valid must be made in the current coins of 
the realm and a tender by cheque is not sufficient. But where a tender is 
actually made but in a medium different from that required by law, the 
objection to the form of the tender may be expressly or impliedly waived by 
the creditor and he will be deemed to have waived the objection, if he rejects 
the tender on other grounds, without making any objection to its legality in 
point of quality. Where plaintiff sent a single cheque for two items, only 
one of which was due at the time, and the other was not to be payable for 
some years to come, it was held that the cheque being one and indivisible 
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Punjab 70. Hiralal v. Khizar Hayat Khan, A.I.R* 1936 Lah. 168. Narain Das v. Rikhab Chand, 
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could be accepted as a whole or not at all and that the tender of one of the 
items by that cheque was not a good one and the promisee was within his 
rights in rejecting it.^ 

The law of contract being mostly based on principles of equity, it cannot 
be laid down, as we have seen, as a general proposition that in order that it 
may be inadequate or legal tender actual money must be produced under 
all circumstances. There may be circumstances which will not require the 
promisor to factually offer performance of his own part in the bargain.® 

Secondly, in order to constitute itself adequate the offer of performance 
must be made at a proper time and place and under such circumstances 
that the person to whom it is made may have a reasonable opportunity of 
ascertaining that the person by whom it is made is able and willing there 
and then to do the whole of what he is bound by his promise to do.® A 
contract to deliver to 5 at his warehouse on March 1, 1873, 100 bales of 
cotton of a particular quality. In order to make an adequate offer of per- 
formance, A must bring the cotton to 5’s warehouse on the appointed day 
under such circumstances that B may have a reasonable opportunity of 
satisfying himself that the thing offered is cotton of the quality contracted 
for and that there arc 100 bales. 

Tender as such is valid and complete as soon as the party, who has entered 
into a contract to pay money to another, tenders the same to the party to 
whom the payment is to be made. Section 38 requires that tlic tender in 
order to be effective must be made in due time, at proper place and in a 
manner so as to make it, to the person who has to receive, easily ascertain- 
able that the tender is real and sufficient. There is no room for importing 
into Section 38 anytliiug like the requirement of depositing the amount in 
Court, along with the plea of lender put forthwith as a bar in an action for 
recovery. Any further tender oi deposit in Court is a mere matter of form 
and the Court should not insist upon it.® 

In construing Section 38 of the Indian Contract Act, rules of English law 
as to tender should not be relied upon. An offer made by a promisor through 
his solicitor, to pay a debt with interest due thereon at the date of the offer 
does not of itself afford a reasonable opportunity to the promisee of ascertain- 
ing that a promisor is able and willing there and then to perform his promise 
within the meaning of Section 38.® 

Thirdly, if the offer is an offer to deliver anything to the promisee, the 
promisee must have a reasonable opportunity of seeing that the thing offered 
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is the thing which the promisor was bound by his promise to deliver* A 
reasonable opportunity for inspection and examination is all that a purchaset 
is entitled to.^ 

A tender of goods of the contract shipment, quality and description 
imported not by the plaintiffs but by another firm was a good tender.* 

Where the buyer repudiated a contract on one ground, viz., that the goods 
were not tendered within the time agreed, he could not plead non-liability 
on another ground, viz., that the goods were not of the agreed quality.® 
If a party is in a position to perform his part of the contract and expresses 
his readiness to perform it cither personally or through his agent or 
representative that is sufficient evidence of readiness and willingness though 
the offer of performance may not amount to lender.® 

Objection to the form of tender may be waived by the creditor either 
expressly or impliedly. If the creditor rejects the tender on other grounds 
he is deemed to have waived the objection as to the form of the tender, A 
creditor who denies the tender is not entitled to question its quality, suffici- 
ency or validity.® A debtor is required under the law to pay the creditor in 
current coins of the realm. A payment by cheque to the Rent Controller 
to the credit of the landlord is not payment in such current coins of the 
realm till the cheque is actually cashed into current coins and the cash is put 
into the landlord’s account.® 

Tender by cheque will be a valid tender if the person to whom it is tender- 
ed is willing to receive payment by a cheque. Where a party refuses to 
entertain the idea of payment from the tenderer at all and puts it out of his 
power to offer payment in a manner acceptable to the creditor the offer of 
performance by a person able to carry out the promise in its entirety is a 
valid tender in spite of the form of it being itself not legal tender.^ 

The lessee gave the agent of the landlord a cheque payable to the lessee’s 
attorney for the amount demanded. The attorney realised the amount of 
the cheque and gave the money to the agent, who tendered it to the land- 
lord’s attorney, who refused to accept, and the money was returned to the 
lessee’s attorney. Held, in a suit for the rent, that, under the circumstances, 
the tender amounted to payment.® 

The payment of a debt by a cheque or a hundi does not result in the 
discharge of the debt except where there is an arrangement between a credi- 
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tor and a debtor that the receipt of a cheque or hundi by the creditor may 
result in an unconditional discharge of the debt and in the event of the 
cheque or the hundi not being honoured the creditor would have no right to 
sue on the original cause of the action but only on the cheque or the hundi.* 
A deposit in Courtj before due date, of money due upon a bond is not a 
valid tender of the debt.’* The rule that the tender of only a part of the debt 
must be treated as if it had never been made applies only where the party 
making the tender admits more to be due than is tendered. A plea of tender 
before action must be accompanied by a payment into court after action, 
otherwise the tender is ineffectual. * One is only bound to accept the amount 
one is entitled to receive at the time of the tender.^ A tender may be of a 
greater sum of money, than the amount due. It is open, in such a case, to 
the creditor to accept so much of it as is due to him and reject the rest.® 

One of the requisites of a valid tender is that the party making the tender 
must always be ready to fulfil the objection whenever called upon; or, as it is 
otherwise expressed, a tender in order to be valid must be kept good, in 
accordance with the requirements of the law. The plea of a legal and valid 
tender must not only allege that the person raising the plea is still ready but 
must be accompanied by payment into Court.® 

However ready and willing to pay a party may have been there will not be 
a tender in law unless there is, following the offer outside the Court, uncondi- 
tional deposit into Court of the money due.’ Where a contract for the sale 
and purchase of Government paper provides for the delivery of the paper on 
a subsequent date, it is not necessary, iti order to sustain an action against 
the buyer for nou-acceptancc on the due date, that the plaintiff should have 
taken the Government paper contracted for to the place of business of the 
defendant and then and there made an actual tender of it.® 

Where the vendor agrees to execute a conveyance, without specifically 
agreeing also to have the conveyance registered, tlie agreement will not be 
fully performed until the vendor has done all that he is required to do to 
have the document duly registered.’* Where registration is necessary, each 
party should do for the other all that is requisite towards such registration,*® 
rhe insistence by a party on the performance of a certain condition which 
does not form part of the terms of the contract and which was not in the 


1. Keshav Mills Co. Lid. v. Commissioner of Income- Tax^ A.I.R 1950 Bom, 166, 

2. Eskahuq Molla v. Abdul Bari, (1904) 31 Cal 183. 

3. Abdul Rahman -v. Jsfoor Mohammed, (1892) 16 Bom. HI. 

4. Watson & Co, v. Dhonendra, (1878) 3 Gal. 6, 16 ; Chunder Gaunt v. Jadoonath, (1878) 3 
Gal. 468. 

5. Krishnaswamy v, Mohanlal, A.I.R. 1949 Mad. 535. 

6. Rakhal Chandra v. Baikuntha, A.I.R. 1928 Cal. 87-1 ; Pandurang v. Dadabhoy \ (1902) 26 
Bom. 643. 

7. Vaidyanatha v. Meenahhi, A.I.R. 1957 Trav-Go. 216. 

8. Juggernautk Sm Bux v. Raw Dyal. (1883) 9 Gal. 791. 

9. Hutchi Gowdtr v. Bheerna Gowder, A.I«K. 1960 Mad, 33. 

10. Kiam^UiLDin v, R(yjo, (1889) 11 All. 13. 



650 THE INDIAN CONTRAGT ACT, 1872 HS 

contemplation of parties or the subject-matter of agreement between the 
parties but was unilaterally super-imposed is tantamount to a refusal on the 
part of the said party to perform his part of the contract.^ When an option, 
allowed for the performance of an executory contract and embodied in an 
agreement of sale, is exercised by one party to the agreement and assented to 
by the other it becomes irrevocable,* 

An offer which would have been ineffective if made to the original promisee 
is no less ineffective if made to the legal representatives or heirs of the 
deceased promisee after the death of the latter.® A tender of performance 
which is not in accordance with the terms of the contract can be withdrawn, 
and does not preclude the promisor from subsequently making a tender of 
performance in a proper manner, at any rate where the first tender has been 
rejected by the promisee.'* 

Offer of performance to one of several joint promisees* — As it has 

been seen before, where a promisor has made an offer of performance to the 
promisee and (he offer has not been accepted, the promisor is not responsible 
for non-performance. In addition, such a promisor retains his rights under 
the contract in spite of his not ]i2iving factually done his part of the bargain. 
The same principle applies to the case where an offer of performance was 
made to one or more of the several joint promisees and the said offer was not 
accepted. The promisor in order to exculpate himself from the obligation 
need not repeat his offer of performance to the rest of the several joint 
promisees. An offer to one of the several joint promisees is tantamount in 
law to an offer to each of them. 

‘ If the unaccepted offer of performance made in favour of any one of the 
joint promisees lesults in the discharge of the promisor, there is no reason 
why the acceptance of such offer should not release the promisor from the 
charge of non-performance of the contract where any alleged by other co- 
joint promisees. It has therefore been rightly held by a full bench of the 
High Court at Madras® that one of the several payees of a negotiable instru- 
ment can give a valid discharge of the entire debt without the concurrence 
of the other payees. 

A payment to one of the promisees under a promissory note will have 
the effect of discharging the debtor from his liability under the promissory 
note, notwithstanding that one of the other co-promisecs had died. One 
promisee docs not stand in the relationship of agent to his co-promisee, and 
on the death of the latter, his authority to grant a full discharge does not 
ccase.*^ 111. order that one of several joint promisees could give a valid dis- 
charge of a debt so as to bind all the promisees, the promisor must make, 
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however, an actual payment to him of the debt, a mere undertaking to pay 
him the amount at some future date cannot deprive the other promisees of 
their right to sue for the debt*^ 

Where it is proved that the payment of rent by the tenants has been 
made to one of the co-owners it is neither just nor equitable that the tenants 
should be asked to pay over again to the other co-owner. It is not neOesiSiary 
for the tenants to show that the payment v^as one made bona fide^ It is, how- 
ever, open to the other co-owner to bring a suit for the recovery of his share 
from the co-owner who has received the rent.* For further cases see under 
Section 45, posL 

Apart from these cases which square with the statutory explanatory 
provision as given in Section 38, there have been a number of decisions 
which are at variance with the cases cited above. 

The decisions which are at variance with the above cited cases either 
emphasise the point (a) that the acceptance of an offer of performance by 
one of the joint promisees wlien such an offer was made with the intent to 
defraud other joint promisees will not discharge the obligation of the promisor 
vis-a-vis other promisees ; or (b) that the discharge of the promisor results 
only from the non-acceptance of the tender of performance as made to any 
one of the joint promisees and not from the acceptance thereof; or (c} that 
the provision of release resulting from the tender of performance to only one 
of the joint promisees does not apply in case of decrees of courts of law but 
is confined to contractual obligations alone. It may be submitted, as has 
been done before, that neither of the said (a) and (b) reasonings appears 
tenable. If nou-acceptancc of an offer of performance made in favour of 
only one of the several joint promisees results in the total release of the 
promisor why not its acceptance Anyway, that is a fit case for a conclusive 
determination by the Supreme Court of the land. Pending such determina- 
tion, the various schools of tliouglit can be cited with reference to the respec- 
tive dicisions and briefly commented upon case by case. 

In Joii Bhushan v. B, N. Saikai, A.I.R. 1945 All. 311, it has been observed 
that a payment made to one of several co-creditors cannot operate as a valid 
discharge in respect of the debtor’s liability to the other co-creditors if it is 
not bona fide and is either collusive or fradulent. Where the payment by the 
lesse<i of the whole amount due under the lease to one of the co-lessors, 
namely, A, was not bona fide but collusive it had only the effect of discharg- 
ing the lessee’s liability to the co-lessor A to whom the payment was made 
and could not operate as a discharge of the lessee’s liability to the other co- 
Icssor B, B was in the circumstances entitled to bring a separate suit for the 
realisation of his share without making the co-lessor A a party. As against 
this decision it may be observed that the Privy Council decision of Baraboni 
Coal Concern^ Ltd. v. Gokulananda, A.I.R. 1934 P.C. 58, on which it was based 
might show the other way. There in the Baraboni Coal Concern case their 

h Hamasami v. iCotayya, (1925) 48 Mad. 693. 

2. Miralal v. Agatchand, A.I.R. 1957 M.P. 5 ; Purbhu Ram v. Ragkubir, (1917) 42 I.C. 408, 



652 THE INDIAN CONTRACT ACT, 1872 36' 

lordships have categorically held that where the lease discloses a joint demise 
or contract, no one of the several lessors, with or without the consent of his 
co-lessors, can sue for an aliquot part of the whole ; the suit must be for the 
whole of the the interest demised, else it fails. Secondly, the question of bona 
fides is irrelevant in face of the implied import of the categorcial provision 
for the release in favour of the promisor resulting from a mere offer of 
performance in favour of any one of the several joint promisees. The same 
observations may be repeated with reference to the decisions^ which fall in 
line with Joti Bhushan v. B. J\r. Sarkar, A.LR. 1945 All. 311. 

A few leading cases are however cited below to illustrate the principle 
adopted in Joti Bhushan v. B. jV. Sarkar^ A.I.R. 1945 All. 311. 

Payment to a partner in fraud of his co-partner is not a valid discharge.* 
Payment to one member of an undivided Hindu family or to one of several 
joint creditors will not operate as a payment to all members or creditors if the 
payment is fradulently made to one and not for the benefit of all. The manager 
of a joint family has, as such manager, the right to represent the family in suits, 
A suit by him as such manager on behalf of the joint-family will be maintain- 
able without making the other members parties to the suit.* For furtlier 
cases see under Section 45, post. 

The sum due upon a mortgage was paid to one of the two mortgagees 
and he gave an acquittance without the knowledge of the other mortgagee 
who now brought his suit upon the mortgage. It appeared that there was 
no fraud on the part of the mortgagors and that the mortgagee who received 
payment was not the agent of the plaintiff in that behalf : Held^ that the 
mortgage had been discharged and the plaintiff was not entitled to sue.^ 

\n Annapurnamma Akkayya, {\S^]Z) Mad. 544, the question raised in 
the order of reference before the Full Bench was : “Whether one of the 
three payees of a negotiable instrument can give a valid discharge of the 
entire debt without the concurrence of the other two payees ?” The learned 
referring judges by the way pointed out that no valid reason had been 
suggested before them for any distinction between the claim under a mort- 
gage bond and a negotiable instrument, 'fhe Full Bench consisted of only 
three judges, namely. Sir Charles Arnold White, Chief Justice, Mr. Justice 
Sankaran Nair and Mr. Justice Sadasiva Ayyar. As noted before, it was 
held by the Full Bench (the Chief Justice dissenting) that one of several 
payees of a negotiable instrument could give a valid discharge of the entire 
debt without the concurrence of the other payees. Chief Justice Sir Charles 
Arnold White, while dissenting from the majority view, adhered to the view 
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expressed in Samasami v. Muniyandi, (1910) 20 MXJ. 709. According to the 
learned Chief Justice, “Section 38 of the Contract Act provides that, where 
the promisor has made an offer of performance and the offer has been 
refused, the promisor is not responsible for non-performance. The last 
paragraph of the Section provides that an offer to one of several joint- 
promisees has the same legal consequences as an offer to all of them* It 
provides in effect that all the joint-promisees get the benefit of the legal 
consequences, whatever those consequences may be, of an offer, or a tender, 
to one of them. The Section does not deal with the legal consequences of an 
accepted tender, or of an accepted offer of performance, but with the legal 
consequences where a tender or offer has been made and the tender or offer 
has not been accepted....*’ It is submitted that the view of the learned 
Chief Justice does not appear to be tenable for the following reasons amongst 
others : 

First, the last paragraph of Section 38 is general and is not restricted to 
an offer which has not been accepted. Secondly, as has been asserted before, 
if an offer of performance releases the promisor, why not performance itself? 
Thirdly, the scheme of the Contract Act shows that the majority view of the 
Full Bench decision of Annapurnamma v. Akkayyay (1913) 36 Mad, 544, is in 
consonance with the so-called intention of the Legislature. Under Section 43, 
postj in the absence of express agreement to the contrary, when two or more 
persons make a joint promise, the promisee may compel any one or more of 
such joint promisor to perform the whole of the promise. In the absence of 
a contrary' intention appearing from the contract, the fulfilling promisor or 
promisors may compel the other joint promisor, or promisors to contribute 
equally with himself or themselves. On a parity of reasoning it may be 
submitted that if under Section 38 a promisor satisfies only one of the several 
joint promisees over and above such promisee’s due, the co-joint promisees 
may maintain an action for money had and received. Ujxder Section 44, 
again, a release of one of the joint promisors by the promisee docs not dis- 
charge the other joint promisor or promisors. The performing joint promisors 
are entitled to realise contribution from the released promisor. On a parity 
of reasoning it may be submitted that under Section 38 the non-satisfied joint 
promisees may recover from the satisfied promisee. 

The view taken by Sir Charles Arnold White, Chief Justice would tend 
to make the law unduly rigorous to the prejudice of the debtor or promisor. 
Under Section 165, again, if several joint owners of goods bail them, the 
bailee may deliver them back to or according to the directions of, one joint 
owner without the consent of all, in the absence of any agreement to the 
contrary. The fact that under Section 45 of the Contract Act the joint 
promisees and their representatives are all bound to jointly sue to recover the 
entire debt or to compel the entire performance is not material in interpreting 
the intendment of the explanatory provision of Section 38 which says that 
“An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them” • and under the first clause of the Section “Where 
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a promisor has made an offer of performance to the promisee, and the offer has 
not been accepted, the promisor is not responsible for non-performance* . * .** 
In the words of Sankaran Nair, J., ‘'It is difficult to impute an intention to 
the Legislature that the promisor was entitled to make the offer thougl^ 
the promisee was not entitled to accept ii*\ 

The rationale given above in favour of the majority view in Atmaputnamma 
V. Akkajyya, (1913) 36 Mad. 544, notwithstanding, the few cases supporting the 
dissenting view of the learned Chief Justice Sir Charles Arnold White are 
given below. 

In Mahadeosingh v. Balmukund^ A.I.R. 1948 Nagpur 279, it has been 
observed that Section 38 deals with consequences which flow from an offer 
of performance which has heen refused and docs not deal with the legal 
consequences of the offer which has been accepted. Section 38 is thus not 
relevant for the determination of the question as to whether payment to one 
of joint creditors is binding on the other creditors. 

Section 38 of the Contract Act is no authority for the proposition that a 
payment to one of several co-pramisees operates as a valid discharge or is 
tantamount to payment to all of them. So a payment of rent to one of 
several co-sharer landlords does not give a valid discharge to a tenant.^ 

M and S were joint lessors of certain land by a kabuhyat which did not 
contain any specification of the shares of the lessors. M, stating that the 
share of rent due to S had already been paid, sued the lessee for the recovery 
of his own share. The amount claimed was all that remained due on the 
lease. The plaintiff was entitled, as one of the joint lessors, to sue for the 
balance of the rent.* One of two mortgagees who have advanced the mort- 
gage-money equally cannot give a good discharge for the entire mortgagee 
debt without the consent of or reference to his co-mortgagee.® Where proper- 
ty is mortgaged to a person who subsequently dies leaving two or more heirs 
jointly entitled to his estate, payment made by thi‘ mortgagor of the amount 
due on the mortgage to one of those heirs, without the concurrence of the 
rest, does not amount to a valid discharge to the mortgagor.* 

A payment by the debtor to one of several joint creditors does not 
operate as a payment to them all.® Payment made to a junior member of a 
joint Hindu family during the lifetime of its manager in whose favour a bond 
has been executed, will not discharge the promisor from his liability under 
the bond.® The contention that payment to any member of the family was 
by itself necessarily binding on the other member who took the contract 
could not be supported.’ 
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In the case of co»obligees of a money, in the absence of anything to the 
contrary, the presumption of law is that they are entitled to the debt in equal 
shares.* 

Coming to the realm of judgments and decrees of the courts of law it 
may be submitted that once the Court has been in scisn of the matter the 
provision of the law of contract may not apply in terms. If the intention of 
the parties to the contrary can in most cases prevail over the statutory provi- 
sions of the law, there is no reason why the decrees of the court of law should 
not be treated on a separated level from what are pure contractual obliga«> 
tions. A few cases are cited below. 

In Mahomed Silar Sahib & Co. v. J^abi Khan Sahib, A.I.R. 1917 Mad, 988, 
it was observed that payment to one or more joint decreeholders would bind 
the rest if they were constituted as agents of the latter, but the status as such 
agent must either appear expressly in the decree or should be expressly 
created after the passing of the decree, and cannot merely be inferred from 
the position of the payee as managing member of the joint Hindu family of 
the decree-holders or as one of several partners decree-holders. The rights 
of two out of three partners to receive on behalf of the partnership a partner- 
ship debt which has not merged into a decree has no bearing on the decision 
of the question whether, when the partners have become decree-holders, two 
of them can receive the joint decree-debt. A payment of the amount of a 
decree to two out of three joint decree-holders cannot be treated as a satisfac- 
lion of the decree even in part, unless it is admitted by the third dccrce- 
Jiolder or unless it is proved that he and the other two decree-holders to whom 
the money was paid, own separate and definite shares in the joint decree- 
debt. 

A decree standing in the name of a firm is a decree in favour of all the 
partners jointly even for the purposes of Order XXI, Rule 15, of the Code of 
Civil Procedure. One of several joint decree-holders though they are partners 
cannot, by reason of the provisions of Rules 1 and 15 of the Order XXI of 
the Code, give a valid discharge by receiving the decree amount out of Court 
w^ithout the concurrence of the other decree-holders. A suit was filed in the 
name of a firm, consisting of the brothers of a joint Hindu fimily, represented 
by its managing partner and the decree therein was obtained in the name of 
the firm represented by the managing partner. Subsequent to the decree 
another brother of the family and a partner of the firm received a sum in full 
satisfaction of the decree and put in a memorandum requesting the Court to 
record satisfaction. Held, that the payment to that brother alone was not a 
valid discharge of the decree debt so as to bind the other partners of the 
firm.* 

Law revision. — See under Section 37, ante. 


1. Manzur AH v. Makmud^un^Nissa, (1903) 25 All. 155. 

2. Muthusamy v. Karasimha, (1934) 57 Mad. 696. 
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39. When a party to a contract has refused to perform, or 

Effect of refusal to himself from performing, his promise 

perform promise in its entirety, the promisee may put an end to 
the contract, unless he has signified by words or 
conduct, his acquiescence in its continuance. 


Illustrations 

(a) Af a singer enters into a contract with B, the manager of a theatre, to sing at hia 
theatre two nights in every week during the next two months, and B engages to pay her 100 
rupees for each night’s performance. On the sixth night A wilfully absents herself from the 
theatre. B is at liberty to put an end to the contract. 

(b) A, a singer, enters into a contract with B, the manager of a theatre, to sing at his 
theatre two nights in every week during the next two months, and B engages to pay her at 
the rate of 100 rupees for each night. On the sixth night A wilfully absents herself. With 
the assent of B^ A sings on the seventh night. B has signified his acquiescence in the conti<* 
nuance of the contract, and cannot now put an end to it but is entitled to compensation for 
the damage sustained by him through A*s failure to sing on the sixth night. 

Refusal on the part of the promisor to perform his promise in 
its entirety. — When a party to a contract has refu.sed to perform his promise 
in its entirety, the promisee may put an end to the contract or he may 
signify by words or conduct his acquiescence in the continuance of the 
contract in the question.^ A, a singer, enters into a contract with 5, the 
manager of a theatre, to sing at his theatre two nights in every week during 
the next two months, and B engages to pay her 100 rupees for each night’s 
performance. On the sixth night A wilfully absents herself trom the theatre. 
B is at liberty to put an end to the contract. But if in spile of her wilful 
absence on the sixth night she, with the assent of the manager, sings on the 
seventh night, then the manager acquiesces in the continuance of the contract 
and he cannot now put an end to it. He is only entitled to compensation for 
the damage sustained by him through ^I’s failure to sing on the sixth night. 

A refusal before due date by seller to perform his part of the contract 
docs not disentitle him from demanding performance from the buyer within 
a reasonable time if no action is taken by the other party on such refusal.* 
Where the plaintiffs failed to make the second shipment by a steamer of 
which they might have availed themselves, the defendant was held justified 
in rescinding the contract.® 

The mortgagor mortgaged the property for a fixed period of 15 years in 
consideration of the mortgagee paying a decree-holder, who had a charge on 
the mortgaged property, certain instalments regularly. There was a covenant 
that in the event of the decree-holder proceeding to bring the property to 
sale and selling it the mortgagee would be entitled to recall the whole of the 
mortgage-money due to him. After paying some of the instalments, the 


1. Md. Husain v. Andani Co., A.I.R. 1959 M.P. 30 ; SooUan Ckund v. Schiller, (1879) 4 Cal. 
252 ; Union of India v, Bungo Steel Furniture (Pt.) Ltd., A.I.R. 1963 Cal. 70 ; Everest Cine Corpse 
tioft v. Khuku, A.I.R. 1965 Gal. 446. 

2. Phul Chand v. fugal Kishore, A.I.R. 1 927 Lah. 693. 

3. Volkart Brothers v. Rutnaoelu, (1895) 18 Mad. 63. 
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mortgagee made default and the mortgagor, after satisfying the decree- 
holder, sued to redeem the mortgage, Held^ that it was open to the mortga- 
gor to ignore the condition of 15 years and as the mortgagee failed to perform 
his part of the contract^ it followed that the mortgagor was also entitled to 
rescind his promise as well and as the recover possession of the mortgaged 
property under the provisions of Sections 39 and 54 of the Contract Act^ and 
Section 24 (b) of Specific Relief Act, 1877, without waiting for the expiry of 
15 years,^ Now see Section 16 (b) of the Specific Relief Act, 1963. A parly 
to a contract who commits a breach of the contract cannot require the other 
party to perform his part of it.* 

Gases of refusal or repudiation.^ — To constitute repudiation it must 
be shown that the party to the contract made quite plain his intention not 
to perform the contract.* 

If one party to the contract, by words or by conduct, expresses to the 
other party an intention not to perform his obligation under the contract 
wlien the time arrives for its performance or even before that time, the other 
party may accept or may decline that offer. If he accepts, then by consensus 
the contract is determined and then tlie party offering to repudiate cannot 
turn round and insist on iis performance by the other or sue for damages for 
Don-pcrformance.* 

When there has been a renunciation or disclaimer of a contract, the 
renunciation or disclaimer takes place when and where it is communicated 
4.0 the other party to the contract. The disclaimer or renunciation is not 
complete until it is commurjicated, and as it takes place at the place where 
r) aimer or renunciation is delivered, the Court at the place where such 
communication of renunciation of the contract is comfilete has got jurisdic- 
tion to try the suit for damages for breach of contract,* In Car and Universal 
Finance Co. Ltd. v. Caldwell, [1964] 3 All E.R. 600 C.A., because of fraud on 
the part of the purchaser, immediate steps were taken to regain the goods. 
But purchaser’s whereabouts were unknown. No communication of the 
intention of repudiation on the part of the seller could be effectuated. It 
was however held that the act of avoidance was sufficient. 

If a contract is validly cancelled by a party the motive behind the 
artioii even if bad would not convert it into an illegal act and furnish a cause 
of action to the other party under the contract to sue for damages or com- 
pensation for breach of contract. The motive is irrelevant.® 

Gy a legatee, executed an agreement in favour of the testator agreeing to 
pay certain monthly amount as guz^ra to the testator from *he date the testa- 
tor would execute a will in favour of G. 1 he testator executed a will in 

1. Sanwaley Prashad v. Shea Sarup^ A I.R. 1927 Oudh !2. 

2. District Board, Jhelum v. Hart Chand, A.l.R. 1934 Lah. 474. 

3. Master V. Garret & Taylor, Ltd., A.l.R. 1931 Rang. 126, 

4. Jhandoo Mai v. Phul Chand, A.l.R. 1925 Lah, 217. 

5. Dhanraj Mills v. Narsingky A.l.R. 1949 Patna 270. 

6. T* C. Rffttayya v. Venkaiaramayya, A.l.R. 1959 Andhra 551* 
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favour of G ; but G did not pay the amount stipulated. The testator did not 
terminate the contract by revoking the will and died. As the testator did hot 
terminate the contract by taking the obvious course of revoking the will it 
was not open to his legal representatives to revoke the will when the testator 
died without exercising that right.^ 

Where a contract is repudiated, it survives for the purpose of measuring 
claims arising out of the breach and the arbitration clause contained in it 
survives for determining the mode of settlement of the claims. The repudia* 
ting party is not prevented from invoking the arbitration clause in the 
contract for the purpose of settling all questions to which his repudiation 
has g>vcri rise. It cannot be said that the arbitration clause will be given 
effect to only if the contract comes to an end by virtue of some clause in the 
agreement but not when the contract is ended by something dehors the agree- 
ment.* 

When in a contract for the sale of goods, the buyer clearly shows his 
intention not to be bound by and to repudiate the contract, it amounts to a 
breach of the contract. In such a case the seller may treat the notice of 
intention as inoperative, in which case he keeps the contract alive for the 
benefit of the buyer as well as his own ; or he may treat the repudiation as 
a wrongful putting an end to the contract, and may at once bring his action 
on a breach of it.* Where the vendor refused to give vacant possession of 
the land sold, the purchaser could rescind the contract and recover the 
money advanced.^ 

Repudiation by vendee which absolves the seller from the performance 
of conditions precedent must be made before the due date for the perform- 
ance of the contract. 'I'his date in the case of 'd c.i.J contract is the date on 
which the documents ought to have been tendered. A buyer who rejects 
goods on a wrong ground is not thereby precluded from relying on a valid 
ground which in fact exists.* 

Inac. i.y. contract, the purchaser is bound to accept the documents 
which represent the goods and honour the draft. He is not entitled to raise 
at that stage any question as to whether the goods are in accordance with 
the contract or not. Any refusal on the part of the purchaser of the docu- 
ments amounts to a breach of the contract and makes him liable for damages. 
If after taking delivery of the goods it is found that they are not in accord- 
ance with the contract, the purchaser has a right to reject the goods and to 
pursue his remedies against the seller.® 

Where as per terms of the contract of affreightment a demand for space 
is made by the shipper, the fact that the shipper had no goods to ship and 


1. R<{j Rani v. Dwarka Nath, A.I.R. 1946 Oudh 193. 

2. RadhaKishin v. General Construction Co,, A.I.R. 1947 Sind 57. 

3. Steel Bfoihets & Co, Ltd, v. Dayal Khatao, (1923) 47 Bora. 924 : A.I.R. 1924 Bom. 247. 

4. Ananddal v, Abdul Husain, A.I. R. 1974 Raj. 240. 

5. Steel Bros, & Co,, Ltd, v. Dayal Kham & Co., 47 Bom. 924 : A.I.R* 1924 Bom. 247. 

6. Gulamali and Co, v. Mahomed Tousiiif, A.LR. 1954 Madras 268. 
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was attempting to obtain an advantage due to the rise in freight does 
not entitle the shipowner to refuse to consider the demand and repudiate the 
contract though the aforesaid fact can be taken into account when consider- 
ing the question of damages.^ 

Where a widow enters into a compromise with the sole person entitled to 
the estate, whereby she obtains a life estate in the property on condition that 
she would not exercise the right of adoption conferred by her husband, sh<! 
cannot take any advantage under the compromise if subsequently she adopts 
in pursuance of the authority of her husband.* 

The defendant agreed to sell the suit land to the plaintiff so that the 
plaintiff might construct a building on it and the plaintiff paid Rs. 500 aa 
advance towards the purchase price. The defendant did not disclose to the 
plaintiff that the land was an agricultural one and that the permission from 
the Revenue authorities of the Gwalior Government accorded to the defen 
dant for using his land for building a house on it was non- transferable. The 
nature of the land was considered in the instant circumstances as a material 
object in the seller’s title to the property which the buyer could not with 
ordinary care discover. The non-disclosure of the defect in title was 
considered as a material misrepresentation tainting the contract and conse- 
quently justifying the purchaser to rescind it and to have back his deposit.* 

A contract of insurance like any other contract is completed by an 
offer made by one party to the other and accepted by the latter ; pre- 
payment of the premium is not in law a condition precedent to the contract 
of insurance. Such payment may by a necessary stipulation be made a 
condition precedent ; and that condition, again, even when made, may be 
waived by the insurer.^ So long as the agency subsists, the principal remains 
under his contractual obligation to pay the commission in terms of the 
agreement which creates mutual rights and obligations of a continuing 
nature, in spite of all the shortcomings of the agent in the discharge of his 
duties under the agreement.^ 

A wrongful repudiation by one part cannot, except by the election of the 
other parly so to treat it, put an end to an obligation ; if the other party still 
insists on performance of the contract the repudiation is what is called 
“brutum fulmen”, that is the parties are left witli their rights and liabilities 
as before. A wrongful repudiation of a contract by one party does not of 
itself absolve the other party if he sues on the contract from establishing his 
right to recover by proving performance by him of conditions precedent.* 

In While & Carter (Councils) Ltd, v. McGregor, [n62] 2 W.L.R. 17 H.L., 

1. Herman & Mohatta v. Asiatic Steam Navigation Co, Ltd., A.I.R. 1941 Sind 146. 

2. Bishunatk v. Sheo Bahadur, A.I.R. 1927 Oudh 265. 

3. Jkamaklal v. Mishrilal, A.I.R. 1957 M.B. 23. 

4. Ocean Accident and Guarantee Corporation Co, Ltd.,v, A.I.R. 1935 Bom. 236 ; 

Ahdul Atecz & Cp. v. New India Assce, Co,, Ltd*, A.I.R. 1954 Mad. 520. 

5. Bmdtcn Bro^, & Co. Ltd,, v, Naw Victoria Mills Co. Ltd., A.I.R. 1929 All. 87. 

6. Florrie Edridge v. RusUmJi Danjihhov, A.I.R. 1933 P.C, 233, 
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the appellants, advertising cantractors, agreed with the representative of the 
respondent, a garage proprietor, to display advertisements for hiS garage for 
three years. On the same day the respondent wrote requiring them to caned 
the contract on the ground that his representative had mistaken his wiahes^ 
but they refused, and five months after the date of contract began the display 
in accordance with it. The contract provided : “In the event of an instaU 
ment. • .being due for payment, and remaining unpaid for a period of four 
weekSf or in the event of the advertiser being in any way in bre8u:;h of 
this contract then the whole amount due for the 156 weeks or 
such part of the said 156 weeks as the advertiser shall not yet have paid 
shall immediately become due and payable*’. The respondent having 
refused to pay any sum due under the contract, the appellants sued 
him for the whole amount. The appellants were entitled to carry out the 
contract and claim the full contract price, and were not obliged to accept the 
repudiation and sue for damages.^ It may well be that, if it can be shown 
that a person has no legitimate interest, financial or otherwise in performing 
the contract rather than claiming damages, he ought not to be allowed to 
saddle the other party with an additional burden with no benefit to him- 
self. If a party has no interest to enforce a stipulation, he cannot in general 
enforce it : so it might be said that, if a party has no interest to insist on a 
particular remedy, he ought not to be allowed to insist on it.^ Equity will 
not rewrite an improvident contract where there is no disability on either 
side,* There is no duty laid upon a parly to a subsisting contract to vary it at 
the behest of the other party so as to deprive himself of the benefit given to 
himself by the contract. 

Where the attempt at repudiation fails, the original contract continues.* 
Reliance on bona fide but mistaken construction is not repudiation ^ 

Disablement to perform a contract in its entirety,— When a party to 
a contract has disabled himself from performing his promise in its entirety, 
the promisee may put an end to the contract, unless he has signified by 
words or conduct his acquiescence in its continuance. Where a party is 
disabled from performing his part of the contract, the other party has a 
right to rescind.® When the vendor is not in a position to give possession of 
the property agreed to be sold by him to the purchaser, the purchaser will be 
entitled, by virtue of Section 55 (1) (f) of the Transfer of Property Act and 
Section 39 of the Contract Act, to rescind the contract and claim the advance 
that has been paid to him.^ 
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The plaintiff under a contract was to take delivery of goods on a oortain 
date. He hied an application for insolvency before that date. The interim 
receiver who was appointed in the insolvency proceedings also did not act 
immediately or even within a reasonable time to adopt the contract of the 
plaintiff. The insolvency ol the plaintiff was equivalent to a notice by the 
insolvent that he did not intend to perform his obligation. The conduct of 
the plaintiff and the interim receiver entitled the defendants to treat the 
contract as abandoned by the plaintiff'. Inordinate delay in such cases may 
well be taken to be evidence of the abandonment of the contract, dispensing 
with express rescission by notice or agreement.^ 

Total refusal of performance.— It is needless to say that where a parly 
to a contract refuses altogether to perform, or is disabled from performing 
his part of it, the other party has a right to rescind.^ As it has been observed 
ill Harihara v. Mathew, A.I.R. 1965 Ker. 187, a breach of a contract is not its 
rescission but gives a right to the injured party to put an end to the contract 
at his choice. 

Dr. P. was a servant of tlic District Board of Patna. His service was 
terminated for his long continuous absence without leave and without any 
justification. The Board was entitled to terminate his service. As the termi- 
nation was not by way of punishment for misconduct, principles of natural 
justice did not apply.^ 

Executory contracts. — Section 39 applies to cases of what arc called 
“executory” contracts and not to “executed” contracts. Where the trans- 
action had been completed, consideration liaving passed from the vendee to 
the vendor and the vendor having executed and registered the deed of assign- 
ment, the iion-dclivery of the deed by the vendor to the vendee is not such 
an act as would render the contract null and void at the choice of the 
vendee. Section 39 does not apply to such a case.* Section 39 applies only 
to a state of things where there is a series of executory promises on both 
sides, and so soon as one part of the obligation has been performed by a 
complete transfer of the property in question, that Section ceases to have any 
application. 

Where a lessee liaving agreed in the lease-deed to discharge a debt of the 
lessor secured on the demised lands, failed to pay the debt, and the lesser 
being sued by the mortgagee executed a usufructuary mortgage to other 
persons and with the mortgage to other persons and with the proceeds 
thereof paid off the debt, and thereupon the lessee sued to recover possession 
of the demised lands from the lessor and the usufructuary mortgagees who 
pleaded that the former was not entitled to recover possession under his 


1. Pulgaon Colton Mills Ltd, v. GuLabai, A.I.R. 19>'I Nag. :J45 ; see al$o Nawa v. 
Official Rjtceihet, Guntur, A.I.R. 1%4 Andhra 299. 

2. SooUan Chund v. Schiller, (1879) 4 Cal. 252 ; Union of India v. Bungo Steel Furniture (Pl) 
Ltd., A.I.R. 1963 Cal. 70. 

3. Parmanand v. Disttict Board, A.I.R. 1962 Panta 452. 

4. Sultan Ahmad v. Maksad Umsain, A.I.R. 1944 Pattis 3, , 
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lease on account of his default in not discharging the debt as agreed to in 
the Icasc-decd, held, that the lessee was entitled to recover possession of the 
lands under his lease, though he had not paid the debt as agreed to ip the 
lease-deed. A lease is an executed contract ; it is a transfer of property or 
of an interest in property and all the considerations which apply to the 
enforcement of mere contracts do not necessarily apply to a transfer j conse- 
quently the doctrine regarding mutual promises contained in Section 39 of 
the Contract Act has no application to a lease. Section 35 of the Specific 
Relief Act, 1877, did not apply to the case, as the plea did not relate to any 
facts which vitiated the contract culminating in the lease but to something 
which happened after the grant of the lease, namely, non-payment of the debt 
mentioned in the lease-deed.^ 

Section 39 applies only to an executory contract, that is, only when there is 
something to be performed under the contract. It can have no application 
where time for performance has arrived and there has been a breach. When 
a contract has been broken and the parties subsequent to the breach came to 
an agreement in respect of the same subject-matter it is in law a new contract. 
There is a difference between a refusal to perform a contract before its 
performance has become due and a failure to perform it after it has become 
due,* Section 39 presupposes that the contract is subsisting, and there is 
something to be performed under it. It applies to cases of what are called 
“executory” contracts and not “executed” contracts. The option given by 
this Section to the promisee to keep the contract alive clearly implies that 
this Section can have application only when there is still something to be 
performed under the contract,’ 

Substituted agreements. — Breach of the substituted agreement does not 
revive what has been discharged. Further complaint must be founded on 
the substituted agreement and not on the original contract. If the substitu- 
ted agreement is put an end to under Section 39 on account of such breaches, 
the original contract is not thereby revived.* 

Where under the original contract one party has advanced some money 
to the other and the contract is subsequently varied by consent of parties the 
latter must, in the absence of any agreement to that effect, return the sum to 
the former, call it money had and received or money held by one to the use 
of the other or money due on failure of consideration. To such a case 
Section 39 or Section 64 is not applicable.’ 

Consf quences of breach. — As to the consequences of breach of contract 
see Sections 73-75, post. A few cases considered relevant under Section 39 
arc given below. In case of breach, either damages or liquidated demands 


1. Kandasami v, Ramasami, (1919; 42 Mad. 203 ; A.l.R. 1919 Mad* 168. 
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may be realized.^ 

A mortgaged certain land lo B for Rs. 800. Under the terms of the mort- 
gage-deed B was to pay Rs. 500, of the advance lo C in discharge of a 
previous mortgage executed by in favour of C. Of the balance of Rs. 300, 
B was to retain Rs. 200 in payment of a previous debt of A due to him, and 
the balance of Rs. 100 was to be paid io A. B paid the said Rs, 100, retained 
the Rs. 200, but neglected to pay the said Rs. 500 to C, who sued A and 
recovered the debt by attachment and sale of d*s movable property. After 
eight years from the date of the mortgage B brought a suit to recover the 
interest due under the mortgage on Rs. 300 only. Held^ that under Section 
39 of the Contract Act, A was entitled to cancel the contract of mortgage 
owing to 5’s conduct, but that he was bound to give up the benetit he had 
received, viz, Rs. 300 and pay interest thereon up to the date of cancellation. 
B was not entitled to treat the original mortgage as a mortgage in force with 
all its stipulations for Rs. 300 instead of Rs. 800, and on that view to sue for 
interest alone.* A liability to make restitution attaches to the party putting 
an end to the contract under Section 39 and if a payment has been made 
under a contract which has, for whatever reason, become void, the duly of 
restitution would seem to emerge. A cross-claim for damages, however, 
stands upon an independent footing, though it arises under the same contract 
and can be set off,^ Where the defendants had not performed a most ejssen- 
tial part of the contract of mortgage, the plaintiffs were allowed to redeem 
before the expiration of the stipulated period of mortgage.* 

Anticipatory breach. — Where a party lo a contract commits an antici- 
patory breach, the injured parly has an option of rescinding it or of electing 
to treat it as continuing and then suing on the due date for such damages as 
then accrue. An election once made cannot be avoided,® Anticipatory 
breach takes effect as a premature destruction of the contract rather than a 
lailuie to perform in its terms.® See vol. 2, Section 73. 

Under Section 60 of the Sale of Goods Act, 1930, where cither party to a 
contract of sale repudiates the contract before the date of delivery, the other 
party may either treat the contract as subsisting and wait till the date of 
delivery, or he may treat the contract as rescinded and sue for damages for 
the breach A repudiation of the betrothal is an anticipatory breach of the 
contract of marriage. The plaintiff, who had been betrothed to the defen- 
dant's daughter, sued for a declaration that unless the defendant was willing 
that the marriage should be performed before the expiration of the month of 
Vaibhakh of the then current year, the contract for the marriage should no 
longer be binding on the plaintiff and that the betrothal was void, and for 


1. P. jR. & Co, V. Bhagwandas, (1910) 34 Bom. 192. 

2. Subba Rau v. Dovu Sheiti, (1895) 8 Mad. 126. 
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damages for breach of the contract of betrothal and marriage. The imitant 
contract of marriage was made by the father of the bride. There having 
been no implied condition that fulfilment of the contract would depend on 
the willingness of the girl at the time of the marriage, the plaintiff was heM 
entitled to the declaration prayed for and also for damages.^ Wher6 a 
broker instructed to purchase a certain quantity of merchandise as broker 
for the purchaser, the transaction being open till a particular date, and the 
purchaser repudiates the transaction before that date, it is open to the broker 
either to refuse to accept the repudiation and wait till the due date keeping 
the transaction open and sue for damages on the basis of the price of the 
merchandise on due date, or accept the repudiation, close the account at the 
current rate on the date of repudiation and recover damages on that basis. 
In a pure case of damages, the Court cannot give interest before judgment.* 
On August 29, 1951, a written contract was made between A and B 
whereby B agreed to purchase freehold property from A, The date fixed for 
completion was November 30, 1951, and the National Conditions of Sale (I5th 
ed. 1948; were incorporated in the contract. B paid a deposit of ten per cent 
of the purchase price. On November 21, 1951, B committed an act of 
bankruptcy. On December 3, 1951, A purported, by letter to Zi, to repudiate 
their contract and to forfeit the deposit. On December 5, 1951, B was adju- 
dicated bankrupt. In an action by i?’s trustee in bankruptcy against A for 
damages for breach of the contract it was held that A was not entitled to treat 
the act of bankruptcy as an anticipatory breach entitling him immediately to 
repudiate the contract, or, after the passing of the date for completion, to 
treat the contract as though time were ol its essences entitling him to rescind 
the contract for /Z’s failure to complete on the due date, and, therefore, B 
was in breach of the contract and liable in damages.* 

In Sudan Import & Export Co, (Khartoum) v. Sociele Generale dc Compensation, 
[1958] 1 Lloyd’s Rep. 310, the sellers agreed to sell to the buyers 2,000 
metric tons ( 1 0 per cent more or less at the sellers’ option) of Sudanese 
groundnuts, the buyers to supply a ship in September, 1955. The contract 
provided that the measure of damages in case of deault was to be limited to 
the difference between the contract price and the market price on day of 
default. On August 29, 1955, the buyers cabled that tlicy could not take 
over the goods, stating that a letter followed. This letter was received by 
the sellers on September 7 and contained a repudiation. The sellers cabled 
on September 10 refusing to accept the repudiation but accepted it on 
September 20. The Court of Appeal, affirming the decision of Ashworth J., 
[1957] 2 Llyo'd’s Rep. 528, held that the date for assessing damage for non- 
performance by tlie buyers was the date when their repudiation was accepted 
by the sellers and not when it was first made. There having been evidence 
that the sellers had in fact allocated 2,000 tons to the contract, the 'TO per 

1. Pmhimdas Tribhovandas v, Purshoiamdas Mangcldac, (1897) 21 Bom. 23, 35. 

2. Ratanlal V, Brtjmohan, 1931 Bom. 386. 

3. Jfennings* Trustet v. King, [1952] 2 All E.R. 608 C.D, 



BRfeAOH OF WARRANTY 


66S 


S. 39] 

cent more or less at the sellers* option** clause was ignored. In Mainindra 
Chandra V, Aswini Kumar ^ (1920) 48 Cal. 427, it was observed that on the 
defendants* repudiation of a contract, the plaintiff was entitled to sue at 
once, but his damages were to be assessed according to the cost of perform^ 
ance not at the time and place of tlie breach, but at the time and place set 
for performance. This decision as to the point of lime on the basis whereof 
damages should be based seems to have been opposed by later decisions as 
noted before. 

Breach of warranty. — Law sometimes seeks to make a distinction bet^ 
ween obligation and obligation. Some obligations arc considered as vital 
and others only subsidiar)^ Where the vital obligations have been perform- 
ed, the contract is taken to be substantially performed, entitling the perfor- 
mer to sue on the contract notwithstanding the fact that he has not 
performed the subsidiary obligations. The English Sale of Goods Act, 1893, 
Section 11 (1) (c), lays down that even the breach of a condition may not 
always discharge the contract. In its effect sometimes a condition is given 
the place of a warranty thus entitling the party substantially performing the 
contract to sue on it. The breach of a condition when treated as a breach 
of a warranty entitles the other party only to damages and not to discharge. 
As a rule, a party may refuse to perform his promise till the other party has 
complied with a condition. This rule is subject to some exceptions. Thus, 
when the party has received and accepted a substantial part of the conside- 
tation promised in his favour, the condition changes its character and 
becomes a warranty which affords no defence to an action but only gives the 
right to a counter-claim for damages. So also when a parly has received a 
part of the consideration for which he bargained even though he did not 
receive the whole. The law in such cases requires him to perform his part of 
the agreement while allowing him to sustain an action for damages against 
the party which is guilty of imperfect or incomplete performance of the 
condition. 

Under Section 12 (1) of the (Indian) Sale of Goods Act, 1930, a stipulation 
in a contract of sale with reference to goods which arc the subject thereof 
may be a condition or warranty. Under Section 12 (2), a conditon is a 
stipulation essential to the main purpose of the contract, the breach of which 
gives rise to a right to treat the contract as repudiated. Under Section 12 
(3), a warranty is a stipulation collateral to the main purpose of the contract, 
the breach of which gives rise to a claim for damages but not to a right to 
reject the goods and treat the contract as repudiated. Under Section 12 (4), 
whether a stipulation in a contract of sale is a condition or a warranty 
depends in each case on the construction of the contract. A stipulation may 
be a condition though called a warranty in the contract. As to when a 
condition is to be treated as a warranty under the (Indian) Sale of Goods Act, 
1930, see Section 13, ibid. As to the remedy for breach of warranty under 
the (Indian) Sale of Goods Act, 1930, see Section 59, ibid. See also vol. 2, 
under Section 73. i 
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111 Mast India Commercial Co. Lid. V. Collector of Customs, A.l.K. 1962 
1893) the licence was issued subject to condition not to sell the goods that 
were imported. Goods were received and delivery thereof taken paying 
customs duty. Subsequently breach of the condition was detected. Notice 
was issued to the licence-iiolder to show cause against confiscation of the 
good$. Writ application was competent as the breach of the condition in 
the licence was not a breach of the order under Section 3 of the Imports and 
Exports (Control) Act, 1947. The issue of the notice was without jurisdic- 
tion. See also pages 199-207, ante. 

By whom Contracts must be Performed 

40 . If it appears from the nature of the case that it was the 
„ ^ , intention of the parties to any contract that any 

mile ii to be per- promise Contained in it should be performed by 
formed. promisor himself, such promise must be per- 

formed by the promisor. In other cases, the promisor or his 
representatives may employ a competent person to perform it. 

lllustratiom 

(a) A promises to pay B a, sum of money. A may perform tJiis promise, cither by 
personally paying the money to B or by causing it to be paid to B by another ; and if, A 
dies before the time appointed for payment, his representatives must perform the promise, 
or employ some proper person to do so. 

(b) A promises to paint a picture for B. A must perform this promise personally. 

Where promisor himself was intended to perform. — If it appears 

from the nature of a given contract that it was the intention of the parties 
that a promise contained in it should be performed by the promisor himself 
it must be so done. Where A promises to paint a picture for B, the promise 
must be performed by A himself. Where from the nature of the case it does 
not appear that the promisor himself was intended to perform the promist', 
the promisor may himself perform it or he may not. Instead, he or his repre- 
sentatives may employ a competent person to perform the promise. Thus, 
where A promises to pay B a sum of money, he may perform the promise either 
by personally paying the money to B or by causing it to be paid to i? by 
another. Whether A is living or dead, his representatives may themselves 
perform the promise or employ some proper person or persons to do it. 
Where performance of a contract is required to be done in person and the 
personal qualifications of the promisor are the consideration for the contract, 
the death or disablement of the promisor discharges the contract and frees 
the other party from liability.^ 

Generally speaking, the benefits of a contract are assignable, subject of 
course to the rule of a contrary intention. The onus is on the person who 
pleads against assignability and he has to discharge it by proving the 
contrary intention. This contrary intention may be express or it may arise 

1. Gopalaswmy Temple v. Manikyam, A.I.R 1957 Andhra 643. See also Ernest Cine 
Corporation v. Khuku, A.I.R. 1965 Cal. 446. 



S» 40] THE ASSIGNMENT OF OONTEACTUAt UABIUTIKS 667 

by necessary implication, and one recognizd illustration of this latter 
class is to be found in what arc usually known as personal contracts 
or contracts depending upon the learning, skill, solvency, or any 
personal qualification of the assignor or the party lo the contract, from 
whom the benefits of the contract arc claimed under the particular assign- 
ment.i gee Hemraj Keskavji v. Haridas Jethabhai, A.I.R. 1964 S. C. 1526, 
and the cases considered therein. 

A defendant with special skill when employed for reward by the plaintiff 
was bound to exercise his skill in the execution of the duties entrusted to him 
and ought not to rely on the statement of others.® Where the personal 
quality of the party, with whom a contract is made, is a material ingredient 
in the contract, the right to enforce specific performance ceases upon the 
death of the person with whom the contract is made, and cannot be claimed 
by his legal representative.® This is so even when the said party is the 
promisee. 

It has to be determined in each case whether the obligation which it is 
sought to enforce depended upon the personal conduct of the deceased 
party. If in any particular case the contract is one which has relation to the 
personal conduct of the contracting party, than the death of that party puts 
an end to the contract ; if, on the other hand, it has no such relation, the 
death of the contracting party was not to tlial effect.^ A dewan of a zamiudari 
may perform some of the functions of an agent on behalf the of zamindar. 
The relationship between him and the zamindar is however essentially that 
of master and servant or employer and employee. The general principles 
regulating contracts of employment between master and servant will apply 
in the case of the dewan and zamindar and not the principles dealing with 
the contract between principal and agent. It is the implied condition of 
an agreement for personal service that the death of either party will 
dissolve it.® 

Where promisor himself was not intended to perform. — Where the 
personal skill, reputation, or the personality of the promisor was not a material 
factor in the promisee’s expectation of the performance of the promise, it can 
be performed either by the promisor himself or his representatives or by other 
competent person or persons on his or their behalf. 

The assignment of contractual liabilities.— As a rule, the burden of a 
contract cannot be shifted off the shoulders of a contractor on to those of 
another without the consent of the contractec. A debtor cannot relieve 
himself of his liability to his creditor by assigning the burden of the obliga- 
tion to somebody else ; this can only be brought about by the consent of all 


1. AH Mistfi V. Kinyem AH, A.I.R. 1955 Cal 621. 

2. Sitardtnpur Coal Co*, Ltd, v. ColUy, (1908-9) 13 C.W.N. 59. 

3. Mchondra Math v» KaH Proshad (1903) 30 Cal 265. 

4. Jaganmth v. PUambar, A.I.R. 1954 Orissa 241 ; Phillips v. Alhambre Palact Co., [1901] 
1 K.B. 59 ; Craves v. Cohen, (1929) 46 T.L.R. 121. 

5. Jagannath v. PUambar, A.I.R. 1954 OrUsa 241. 
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three, and involves the release of the original debtor,^ It is only by way of 
novation that an obligation can be fastened on a third party. Here, again,, 
the consent of the creditor is indispensable. Novation also requires some 
consideration in order to be binding on the defendant. Without considera* 
tion a novation will be void and ineffective.* The implied or express accept- 
ance by a creditor of the liability of a third person in lieu of that of the 
original debtor makes the novation binding against the defendant, that is, 
the new debtor. Similarly, the acceptance by a creditor of the sole and 
separate liability of one of two or more joint debtors is a good consideration 
for an agreement to discharge all the other debtors from liability,® Apart 
from a novation the debtor cannot shift his personal liability to a third person.® 
Even if he seeks to shift it, on the basis of some consideration, the original 
creditor will not be bound by his contract with a third person. He can 
however engage a third person to discharge for and on his behalf his obliga- 
tion to the original creditor. Personal discharge of the obligation is not 
always insisted on. On the other hand, apart from the case of contract 
made on the basis of personal skill, competency, judgment, taste, reputation, 
or per.sonality, vicarious performance of the obligation is deemed in law 
to be as good a discharge of the liability as the personal one. Unless, how- 
ever, the performance has been in complete satisfaction of the terms of the 
contract, the original contractor is not discharged.® I’he person making 
the vicarious performance may be bound to the original contractor but not 
to the original contractce. In practice, much work is contracted for which 
is generally executed by means of sub-contracts. For all practical purposes 
it is immaterial to the original contractee whether it is done by the 
immediate parly to his contract or by someone else on his behalf®. As 
noted before, the possibility of the discharge of an obligation by vicarious 
performance depends upon the particular nature of the contract. Whether 
or not in any given contract performance can properly be earned out by the 
employment of a sub-contractor, must depend on the proper inference to be 
drawn from the contract itself, the subject-matter of it, and other material 
surrounding circumstances.’ I’hc rights under a contract are assignable 
unless the contract is personal in its nature or the rights are incapable of 

1. Tolhuni V. Assoctated Portland Cement Mant{facturer St (1900), [1902] 2 K.B. 660, 668; 
Khardah Co, Ltd. v. Raymon and Co,, A.I.R. 1962 S.C. 1810. 

2. Tatlock Harris, (1789) 3 T.R, I71t, 180; Liverstdge v. Broadbent (1859), 4 H. and 
N. 603. 

3. Lythv, Ault and Wood, (1852) 7 Exch. 6b9 ; Hart v. Alexander (1837), 2 M. and W. 
484 ; Bitborough v\ Holmes (1876), Ch. D. 255. 

4. Khardah Co. Ltd. v. Raymon and Co., A.I.R. 1962 S.C. 1810. 

5. Schmaling v. Thomlinson (1815), Taunt, 147. 

6. British Waggon Co, v. Lea (1880), 5 Q,.1J.D. 149, 154 ; Tolhaist v. Associated Portland 
Cement Manufacturers, {1900), [1903] A.C. 414, 417. 

7. Davies V, Collins, [1945] 1 All E.R, 247, 250; British Waggon Co, v. Sea (1880), 5 
Q.B.D, 149, 153 ; Robson and Sharpe v. Drummond (1831), 2 B. & Ad. 303 ; Boulton v, jfones, 
(1657) 2 H. & N. 564; Edwards v, Newland and Co,, Burchett (E,) Ltd,, Third Parly, [1950] 

2 K.B. 534 ; [1950J 1 All E.R. 1072. 
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assignment either under the law or under an agreement between the parties,^ 
An arbitration clause docs not take away the right of a party to contract to 
assign it if it is otherwise assignable.^ An arbitration clause is not a personal 
covenant in the sense that it cannot be assigned.* In equity, there can be 
a valid transfer of properly which can be acquired afterwards.^ 

Negotiability distingaished from assignability. — Usage of trade has 
made some instruments transferable by delivery. Nothing more than their 
delivery is required to transfer the rights which they respectively contain to 
the transferees. The property in such instruments is acquired by one who 
takes them bona fide and for value. Where an instrument is by the custom 
of trade transferable, like cash, by delivery, and is also capable of being sued 
upon by the person holding it pro tempore^ then it is entitled to the name of a 
negotiable instrument. The person who, by genuine indorsement, or where 
it is payable to bearer, by a delivery, becomes a holder, may sue in his own 
name on the contract, and if he is a bona fide holder for value, he has a good 
title notwithstanding any defect of title in the party (whether indorser or 
deliverer) from whom he took it.® This right of action in his own name on a 
negotiable instrument in the holder for tin* time being and a title both to the 
document containing the contract, and to all rights under the contract, 
irrespective of defect in title of the person from whom the holder 
acquired it are the results of trade usage, or effects of statutory 
provisions. These rights of the holder of the given instruments, that 
is, the incidents of negotiability attaching to the said instruments are 
the creatures of the law or mercantile usage rather than the creation of the 
parties.® The law of the negotiable instruments is neither more nor less 
than the usages of merchants and traders in the different departments of 
trade, ratified by the decisions of courts of law, which, upoii such usages 
being proved before them, have adopted them as settled law with a view 
to the interests of trade and the public convenience ; the Court proceeding 
herein on the well-known principle of law that, with reference to transactions 
in the different departments of trade, courts of law, in giving effect to the 
contracts and dealings of the parties, will assume that the latter have dealt 
with one another on the footing any custom or usage prevailing generally 
in the particular department. By this process, what before was usage only, 
unsanctioned by legal decision, has become engrafted upon, or incorporated 
into the law of the land, both in England and in India, and elsewhere, and 
may thus be said to form part of it.’ By the very nature of the incidents 


1. Khardah Co. Lid. v. Raymon and Co., A.I.R. 1962 S.C. 1810. 

2. Khardah Co, Ltd. v. Raymon and Co., A.I.R. 1962 S.G. 1810; Lotus Oil Co, v. Calcutta 
Soap Works, A.I.R. 1962 Cal 441. 

3. Shaylcr v. Woolf, [1946] 2 All E.R. 54 C.A. {per Morton and Somervell, L.JJ.). 

4. Mokini Mohan v. Mohanlal, A.I.R, 1964 Cal. 470. 

5. Crouch V. Credit Fonder of England, (1873) L.R. 8 Q,.B. 374, 381. 

6. Bechuanaland Exploration Co. v. London Trading Bank, [1898] 2 Q.B. 656, 671. 

7. Goodwin v, Raharts (1875), L.R. 10 Exch. 337, 346, 
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of the negotiable instruments, usage and trade customs remain to be 
operative, though both in England and in India statutes have been passed 
laying down broad provisions of law governing negotiable instruments. 
The list of negotiable instruments that may be accepted as such by the 
Court is thus not closed.^ By trade usage and custom as well as by statutory 
provisions negotiable intrumcnts have incidents sometimes different from 
those of other instruments. When a negotiable instrument has been trans- 
ferred, the transferee in order to safeguard his interests need not notify to the 
debtor the fact of endorsement. The transferee of a negotiable instrument 
does not take subject to equities.* As regards consideration, the law is that 
in order to bind the debtor some consideration must have been given in the 
history of the instrument. 

It is not necessary that the person realizing the money must prove that 
he himself had given the value for the instrument. Thus, where value has 
at any time been given for a bill the holder is deemed to be holder for value 
as regards the acceptor and all parties to the bill who become parties prior 
to such time, that is, prior to the time at which value was given.* In the 
case of a negotiable instrument, the presumption in law is that consideration 
has been given for it. It is for the defendant to prove that no consideration 
had at all been supplied in the history ot the instrument.* It is also 
presumed in law that the holder had taken the instrument in good faith and 
without notice of any illegality or defect in the title of the party who had 
negotiated it to him. When, however, it has once been shown that a given 
instrument was vitiated by illegality in the course of its life, the holder 
seeking to enforce the payment will have to establish that so far as he was 
concerned, he took it in good faith. 

Involuntary assignment of contractual rights and liabilities. — ^The 
executors of a deceased contractor may complete his obligation and recover 
the price ; they may also be sued by the contractee for their non-performance 
of the obligation of the deceased contractor.* The contract between 
principal and agent or master and servant being based on personal consi- 
derations the death of cither of the parties does not confer or impose a like 
right or obligation on the c.zecutors of a deceased party to the contract 
of agency or of master and servant.® Where, again, a person l)ecomes a 
bankrupt, his contracts affecting property are enforceable by his trustee in 
bankruptcy. Similarly, the bankrupt person’s right of action will vest in his 

1. Edlisttin V. Schuler, [1902] 2 K.B. 144, 154. 

2. Miller V, Race, (1758) 1 Burr. 452. 

3. S 27(2) of the English Bills of Exchange Act ; Section 198(a) of the Negotiable 
In.trumentt Act, 1881. 

4. Mills V. Barber, (1836) 1 M. & W. 425. 

5. Marshall v. Braadhurst, (1831) 1 Cr. & J. 403 ; Wentworth v. Coek (1839), 10 Ad, U El. 
42 ; Cooper v. Jarman (1866), L.R. 3 Eq. 98 j Ahmed Anguilla Bin Hadjee Mourned Satteh 
Angulliav. Estate and Trust Agencies (1927), Ltd., [1938] A.C. 624: [1938] 3 All B.R. 
106. 

6. Farrow v, Wilson (1869), L.R. 4 C.P. 744. 
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trustee where the damages are to be estimated by immediate reference 
to his rights of property. Where, on the other hand, the damages are to be 
estimated by immediate reference to the pain felt by the bankrupt in respect 
to his body, mind, or character, and without immediate reference to his 
rights of property, the right of action does not pass to his trustee in bank- 
ruptcy.^ Even in the case of a breach of contract the right of action will 
vest in the trustee in case the breach occurs before the commencement of 
bankruptcy.* Where the breach has occurred after the commencement of 
bankruptcy, the right of action remains with the bankrupt. Here again the 
trustee in bankruptcy may intervene and realize from the sum recovered the 
amount which is in excess of what was required for the maintenance of the 
bankrupt and his family.* 

Gases of assignment. — An assignment in law is an act by which one person 
transfers to another or causes to vest in another his right or title to something 
before the object of the transfer has become property in possession of the 
assignor. It is the transfer or setting over the right to fruits of cause of 
action from one person to another. It does not differ in its essential 
elements from any other contract and must therefore comply with the 
fundamental requisites which are applicable to contracts generally. 

A valid and enforceable contract of assignment comes into being when 
it is executed by parties possessing legal capacity to contract, when it is 
supported by consideration, when it is not contrary to law or to 
public policy, when it is not tainted with fraud or illegality and 
when it is not the result of an agreement between the assignor and 
the assignee that they shall divide the property sued for between them 
in consideration of the assignee carrying on the suit in his own name and 
possibly also at liis own expense. A person who wishes to obtain a decree 
on the basis of a deed of assignment must allege and prove a valid assign- 
ment in order to show that he had a cause of action. Where an assignment is 
chamjiertous and not supported by any consideration it is void, that is 
unenforceable.^ 

When considerations connected with the person whom a contract is made 
form a material element on the * ontract, it may well be that such a contract 
on that ground alone is one which cannot be assigned without the promisor s 
consent so as to entitle the assignee to sue him on it.* Where a contract 
is based on a personal consideration, an assignment of it as an executory con- 
tract is invalid without the consent of the promisee.® The tight to claim the 
benefit of a contract for the purchase of goods is a ‘‘beneficial interest in 

1. Beckham V. Drake {m^), 2 579, 627; Jemtng^i Trustee v. King, [1952] 

Ch. 899 ; [1952] 2 All E.R. 608 ; Rose v, Buckett, [1901] 2 K.B. 449 ; WUson v. United ComHu 
Bank, [1920] A.C. 103. 

2. Drake v. Beckham, [1843] 11 M. & W, 315. 

3. Bailey V, Thruaton, [1903] 1 K,B. 137. 

4* Prm Singh v. Sat Ram, A.I.K. 1958 Puzuab 52. 

5. Taomey v. Hama Sahi, (1890) 17 CaL 115. 

6* J^amastv^ya Gurukkal v. Kadir Ammal, (1894) 17 Mad. 168. 
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moveable property** within the definition of ‘^actionable claim** in Section 3 
of the Ttansfer of Property Act, 1882, and, as such, assignable.^ 

In contracts, except where they depend on personal factors of the con* 
tracting parties or the like, assignability is the rule and the contrary is the excep- 
tion. The contrary intention, therefore, has to be clearly established either from 
express words or in^m necessary implication.* By a sale deed A, on behalf 
of himself and as guardian of his minor son who with ^ formed a joint 
Hindu family, sold a village of the family to one C. By a counterpart 
document it was provided that C should reconvey the said village after a 
period of thirty years upon the repayment of the consideration. The benefit 
of the contract of reconveyance was assignable.® Contractual pre-emption 
right is not necessarily personal.^ A contract to sell goods is assignable by a 
seller, and a contract to buy goods is assignable by a buyer.® A contract 
to sell goods can be assigned by the seller so as to enable the assignor to 
sue for damages for breach of contract on tender of performance by him. 
Such a contract is one which must have ]>een contemplated by the parties 
as capable of being performed on both sides by their assigns or representa- 
tives. Assignment of such contract is not a transfer of a mere right to sue 
for damages ; it is a transfer of the rights under a contract which is still 
to be performed on both sides.® A contract by pucca adatia may be made 
assignable by necessary provisions.’ The assured can transfer his rights to a 
third person, including an insurer.® 

Transfer of property. — The Transfer of Property Act, 1882, as amended 
from time to time, defines and amends certain parts of the law relating to 
the transfer of property by act of parties. The Act is not exhaustive of the 
law of transfer of property. It defines only certain parts of the law relating 
to the transfer of property by act of parlies. Transfer of property by 
operation of law such as sale in execution, forfeiture, insolvency, or intestate 
succession is not covered by the Act of 1882. Save as provided by Sect- 
ion 57 and Chapter IV of the Act, a transfer by operation of law or by, 
or in execution of, a decree or order of a Court of competent jurisdiction 
is not afiVeted by the Act. The Act is limited in its scope to transfers 
inter vivo^. T(*stamentary succession is excluded.® 

“Transfer of property”, according to the Transfer of Property Act, 1882, 
means an act by which a living person conveys property, in present or in 
future, to one or more other living persons, or to himself, or to himself and 
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one or more other living persons ; and “to transfer property** is to petfprm 
such act*^ 

Except as otherwise provided by the Transfer of Property Act, 1882, or by 
any other law, property of any kind may be transferred. The Transfer of 
Property Act, 1882, Section 6, lays down that several things cannot be trans- 
ferred. The chance of an heir-apparent succeeding to an estate, the chance 
of a relation obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred.* A mere right of 
re-entry for a breach of a condition subsequent cannot be transferred to 
any one except the owner of the property affected thereby. An easement can- 
not be transferred apart from the dominant heritage. An interest in property 
restricted in its enjoyment to the owner personally cannot be transferred by 
him. A right to future maintenance, in whatsoever manner arising, secured 
or determined, cannot be transferred. A mere right to sue cannot be trans- 
Icrred. A public office cannot be transferred, nor can the salary of a public 
officer, whether before or after it has become payable. Stipends allowed to 
military, naval, air force and civil pensioners of the Government and 
political pensions cannot be transferred. No transfer can be made (1) in so 
far as it is opposed to the nature of the interest affected thereby, or (2) for 
an unlawful object or consideration within the meaning of Section 23 of the 
Indian G.oiitract Act, 1872, or (.3) to a person legally disqualified to be 
transferee. A tenant having an untransferable right of occupancy, or a 
farmer of an estate in respect of which default has been made in paying 
revenue, or a lessee of an estate under the management of a Court of Wards, 
cannot assign his interest as such tenant, farmer, or lessee. 

Every person competent to contract and entitled to transferable property, 
or authorized to dispose of transferable property not his own, is competent 
to transfer such property either wholly or in part, and either absolutely or 
conditionally, in the circumstances, to the extent and in the manner allowed 
and prescribed by any law for the time being in force.* 

Unless a different intention is expressed or necessarily implied, a transfer 
of property passes forthwith to the transferee all the interest which the 
transferor is then capable of passing in the property, and in the legal inci- 
dents thereof.^ 

A transfer of property may be made without writing in every case in 
which a writing not expressly required by law.^ In certain cases of 
transfer, the 'Fransfer of Property Act, 1882, requires some formalities to be 
observed. The sale of a tangible immoveable properly of the value of one 
liundred rupees and upwards, or of a reversion or other intangible thing 


1. Section 5, ibid, 

2. Abdaol Hoosein v. Goolam Hoosein, (1906) 30 Bom. 304 ; Jagannada v. Prasad Rao, (1916) 
39 Mad. 554. 

3. Section 7, ibid, 

4. Section 8, ibid, 

5. Section 9, ibid. 
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can be made only by a registered instrument.^ Where the principal money 
secured is one hundred rupees or upwards, a mortgage other than a 
mortgage by deposit of title-deeds can be effected only by a registered 
instrument signed by the mortgagor and attested by at least two witnesses,^ 
A lease of immoveable property from year to year, or for any term exceed- 
ing one year, or reserving a yearly rent, can be made only by a registered 
instrument. Where a lease of immoveable property is made by a registered 
instrument, such instrument or, where there are more instruments than one, 
each such instrument shall be executed by both the lessor and the lessee. 
The State Government may however from time to time, by notification 
in the Official Gazette, direct that leases of immoveable property, other than 
leases from year to year, or for any term exceeding one year, or reserving a 
yearly rent, or any class of such leases, may be made by unregistered instru- 
ment or by oral agreement without delivery of possession.® 

None of the provisions of Chapter V of the Transfer of Property Act, 
1882, apply to leases for agricultural purposes, except in so far as the State 
Government may, by notification published in Official Gazette, declare all 
or any of such provisions to be so applicable in the case of all or any of such 
leases, together with, or subject to, those of the local law, if any, for the time 
being in force. Such notification shall not take effect until the expiry of 
six months from the date of its publication.* A transfer of property in 
completion of an exchange (for which iee Section 118) can be made only in 
manner provided for the transfer of such property by salc.*^ For the 
purpose of making a gift of immovable property, the transfer must be 
effected by a registered instrument signed l>y or on behalf of the donor, and 
attested by at least two witnesses.® The statutory requirements for a valid 
transfer under the Transfer of Property Act, 1882, arc however subject 
to the doctrine of part performance. Section 53- A of the Act lays down : 

“Where any person contracts to transfer consideration any immoveable 
property by writing signed by him or on his behalf from which the terms 
necessary to constitute the transfer can be ascertained with reasonable 
certainty, 

and the transferee has, in part performance of the contract, taken posses- 
sion of the property or any part thereof or the transferee, being already in 
possession continues in possession in part performance of the contract and 
has done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of tlie 
contract, 

then, notwithstanding that the contract, though required to be registered. 


1. Section 54, ibid^ 

2. Section 59, ibid. 

3. Section 107, ibid. 

4. Section 1 17, 

5. Section 1 18, ibid. 
6t Section 123, ibid. 
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has not been rcgmercd> or where there is an instrument of transfer, that the 
transfer has not been completed in the manner prescribed therefor by the 
time being in force, the transferor or any person claiming under him 
shall be debarred from enforcing against the transferee and persons 
claiming under him any right in respect of the property of which the 
transferee has taken or continued in possession, other than a right expressly 
provided by the terms of the contract : 

Provided that nothing in this Section shall affect the rights of a transferee 
for consideration who has no notice of the contract or of the part perform- 
ance thereof.” 

The State Financial Corporations Act, 1951,i lays down some restrictions 
on transfer of certain shares of the Finance Corporations as established 
under Section 3 of the Act.^ A mere spes successionis is not recognized by 
Mahomedan Law.® A chose in action, if it was a debt due to the insolvent 
ill his trade or business, came within the words ‘'goods and chatties” as 
contained in Section 23 of the Indian Insolvent Debtors’s Act.* A claim 
for damages for breach of contract, after breach, is not an “actionable claim” 
within the meaning of Section 3 of the Transfer of Property Act, but a 
“mere right to sue” within the meaning of Section 6(e) of the same Act and 
therefore cannot be transferred.® A mere right to recover damages for the 
negligence of an agent in failing to collect rents cannot be transferred. Such 
a right is nothing more than a right to sue within the meaning of Sec- 
tion 6(c) of the Transfer of Property Act, 1882." 

Transfer of actionable claims. — Actionable claim means a claim to any 
debt, other than a debt secured by mortgage of immovable property or by 
hypothecation or pledge of movable properly, or to any beneficial interest 
in moveable property not in the possession, either actual or constructive, 
of the claimant, which the Civil Courts, recognize as affording grounds for 
relief, whether such debt or beneficial interest be existent, accruing, condi- 
tional, or contingent.'^ 

Section 130 of the Transfer of Property Act, 1882, lays down : 

“(1) The transfer of an actionable claim whether with or without consi- 
deration shall be affected only by -he execution of an instrument in writing 
signed by the transferor or his duly authorized agent, shall be complete 
and eflectual upon the execution of such instrument, and thereupon all the 
rights and remedies of the transferor, whether by way of damages or other- 
wise, shall vest in the transferee, whether such notice of the transfer as is 
hereinafter provided be given or not: 

1. Act 63 of 1951. 

2. Section 5, ibid, 

3. Abdool Hoosein v. Goolam Hoosein, (1906) 30 Bom. 304, 

4. Puninthavelu v. Bhashyam, (1902) 2*7 Mad. 406. 

5. Abu Mcdiotned v* C, Chundei, (1909) 36 Cal. 345. 

6* Varhaswami V. Bamchondra, (1915) 38 Mad. 138, 140, 

7. Section 3 of Transfer of Property Act, 1882. 
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Provided that every dealing with the debt or other actionable claim by 
the dci)tor or other person from or against whom the transferor would, but 
for such instrument of transfer as aforesaid, have been entitled to recover or 
enforce such debt or other actionable claim, shall (save where the debtor Or 
other person is a party to the transfer or has received express notice thereof 
as hereinafter provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of such 
instrument of transfer as aforesaid, sue or institute proceedings for the same 
in his own name without obtaining the transferor’s consent to such suit or 
proceedings and without making him a party thereto. 

Exception , — Nothing in this Section applies to the transfer of a marine or 
fire policy of insurance or affects the provisions of Section 38 of the Insur- 
ance Act, 1938 (4 of 1938). 

Illustrations 

(t) A owes money to B, who transfers the debt to C. B then demands the debt from A, 
who not having received notice of the transfer as prescribed in Section 131, pays The 
payment is valid, and C cannot sue A for the debt. 

(u) A cflFccts a policy on his own life with an Insurance Company and assigns it to a 
Bank ^or securing the payment of an existing or future debt. If A dies the Bank is entitled 
to receive the amount of the policy and to sue on it without the concurrence of ^*8 
executor, subject to the proviso in sub-section (I) of Section 130 and to the provisions of 
Section 132.’* 

For an effective transfer of an actionable claim a duly signed notice is 
necessary. Every notice of transfer of an actionable claim shall be in 
writing, signed by the transferor or his agent duly authorized in this behalf, 
or, in case the transferor refuses to sign, by the transferee, or his agent, and 
shall state the name and address of the transferee.^ A person is said to have 
notice of a fact when he actually knows that fact, or when, but for wilful 
abstention from an inquiry or search which he ought to have made, or gross 
negligence, he would have known it.* 

I'he transferee of an actionable claim shall take it subject to all the 
liabilities and equities to which the transferor was subject in respect thereof 
at the date of the transfer. A transfers to C a debt due to him by fl, A being 
then indebted to 5. Csuesfi for the debt due by to ^4. In such suit 5 is 
entitled to set off the debt due by A to him, although C was unaware of it at 
the date of such transfer. A executed a bond in favour of B under circums- 
tances entitling the former to have it delivered up and cancelled. B assigns 
the bond to C for value and without notice of such circumstances. C cannot 
enforce the bond against A,^ 

Save as otherwise provided in or under the Indian Securities Act, 1920, 
no notice of any trust in respect of any Government security shall be 
receivable by the Government.* This provision as to Government securities 


1. Section 131 of the Transfer of Property Act, 1882. 

2* For explanation, set Section 3 of the Transfer of Property Act, 1882. 

3. Section 132 of the Transfer of Property Act, 1882. 

4. Section 3, ihid. 
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is, Rgain, subject to the provisions of the Public Debt Act, 1944.1 Section 6 
of the Public Debt Act, 1944* also lays down that no notice of any trust in 
respect of any Government security shall be receivable by the Government 
nor shall the Government be bound by any such notice even though expressly 
given, nor shall the Government be regarded as a trustee in respect of any 
Government security. 

Aaslgnineiit or transfer of insurance policies* — The Insurance Act, 
1938, Section 38, lays down : 

‘*38, (1) A transfer or assignment of a policy of life insurance, whether 

with or without consideration, may be made only by an endorsement upon 
the policy itself or by a separate instrument, signed in cither case by the 
transferor or by the assignor or his duly authorized agent and attested 
by at least one witness, specifically setting forth the fact of transfer or 
assignment. 

(2) The transfer or assignment shall be complete and effectual upon the 
execution of such endorsement or instrument duly attested but, except where 
the transfer or assignment is in favour of the insurer, shall not be operative 
as against an insurer and shall not confer upon the transferee or assignee, 
or his legal representative, any right to sue for the amount of such policy 
or the moneys secured thereby until a notice in writing of the transfer or 
assignment and either the said endorsement or instrument itself or a copy 
thereof certified to be correct by both transferor and transferee or their duly 
authorized agents have been delivered to the insurer. 

« « « ♦ 

(5) Subject to the terms and conditions of the transfer or assignment, the 
insurer shall, from the date of the receipt of the notice recognize the transferee 
or assignee named in the notice as the only person entitled to benefit 
under the policy, and such person shall be subject to all liabilities and 
equities to which the transferor or assignor was subject at the date of the 
transfer or assignment and may intsitutc any proceedings in rclalion to the 
policy without obtaining the consent of the transferor or assignor or making 
him a party to such proceedings. 

* Hi ♦ * * « 

(7) An assignment in favour of a person made with the condition that it 
shall be inoperative or that the interest shall pass to some other person on 
the happening of a specified event during the life lime of the person whose 
life is insured, and an assignment in favour of the survivor or survivors of a 
number of persons shall be valid”. 

Section 39 of the Insurance Act, 1938, further, lays down ; 

”39. (1) The holder of a policy of life insurance on his own life may, 

when effecting the policy or at any time before the policy matures for 
payment nominate the person or persons to whom the money secured by the 
policy shall be paid in the event of his death ; 


1. Section 29, ibid. 
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Pro>Hided ihat, where any nominee is a minor, it shall be lawful for the 
policy-holder to appoint in the prescribed manner any person to receive the 
money secured by the policy in the event of his death during the minority 
of the nornincc. 

(2) Any such nomination in order to be effectual shall, unless it is 
incorporated in the text of the policy itself, be made by an endorsement 
on the policy communicated to the insurer and registered by him in the 
records relating to the policy and any such nomination may at any time 
before the policy matures for payment be cancelled or changed by an 
endorsement or a further endorsement or a will, as the case may be, but 
unless notice in writing of any such cancellation or change has been delivered 
to the insurer, the insurer shall not be liable for any payment under the 
policy made bona fide by him to a nominee mentioned in the text of llie policy 
or registered in records of the insurer. 

•K * Ik Pk 

(4) A transfer or assignment of a policy made in accordance with Sec- 
tion 38 shall automatically cancel a nomination : 

Provided that the assignment of a policy to the insurer who bears the risk 
on the policy at the time of the assignment, in consideration of a loan 
granted by that insurer on the security of the policy within its surrender 
value, or its re-assignment on repayment of the loan shall not cancel a 
nomination, but shall affect the rights of the nominee only to the extent 
of the insurer’s interest in the policy.” 

The provisions of Sections 38 and 39 relating to assignment, transfer and 
nomination in the case of life insurance politics shall apply to policies of 
insurance issued by any provident society covering any of the contingencies 
specified in clause (a) of sub-section (2) of Section 65 of the Act.^ 

Assignment of rights under policy of insurance against fire.— Every 
assignee, by endorsement or other writing, of a policy of insurance against 
fire, in whom the property in the subject insured shall be absolutely vested 
at the dale of the assignment, shall have transferred and vested in him all 
rights of suit as if the contract contained in the policy had been made with 
himself.® 

Transfer of policy of marine insurance.— Section 130A of the Transfer 
of Property Act, 1882, laid down : 

‘•130 A. (1) A policy of marine insurance may be transferred by assign- 
ment unless it contains terms expressly prohibiting assignment, and may be 
assigned cither before or after loss. 

(2) A policy of marine insurance may be assigned by endorsement thereon 
or in any other customary manner. 

(3) Where the insured person has parted with or lost his interest in the 
subject-matter insured, and has not, before or at the lime of so doing, 


K Section 94 of the Insurance Act, 1938 (Act 4 of 1938). 
2. Section 135 of the Transfer of Property Act, 1882, 
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expressly or impliedly agreed to assign the policy, any suosequent assignment 
of the policy is inoperative : 

Provided that nothing in this sub-section afTects the assignment of a policy 
after loss.** 

As regards assignment of rights under policy of marine insurance. Section 
135A of the Transfer of Property Act, IB82, lays down : 

‘‘133A. (1) Where a policy of marine insurance has been assigned so as 

to pass the beneficial interest therein, the assignee of the policy is entitled to 
sue thereon in his own name ; and the defendant is entitled to make any 
defence arising out of the contract which he would have been entitled to 
make if the action had been brought in i he name of the person by or on 
behalf of whom the policy was effected. 

(2) Where the insurer pays for a total loss, either of the whole, or in the 
case of goods, of any apportionablc part, of the subject-matter insured, he 
thereupon becomes entitled to take over the interest of the insured person 
in whatever may remain of the subject-matter so paid for, and he is thereby 
subrogated to all the rights and remedies of the insured person in and in 
respect of that subject-matter as from the time of the casualty causing the 
loss. 

(3) Where the insurer pays for a partial loss, he acquires no title to the 
subject-matter insured, or such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies of the insured person as from the lime 
oi the casualty causing the loss, in so far as the insured person has been 
indemnified by such payiiK'ni foi the loss.” 

Tlie Marine Insurance Act, 1963, has repealed with cMcct from 1 August, 
1963 Sections 130-A and 135 of the Transfci of Property Act, 1882, as well as 
sub-sections (1), (2) and (3) of Section 7 of the Indian Stamp Act, 1899. 
Nothing in clause (e) of Section b of the Transferor Property Act, 1882, shall 
either affect the provisions of Sections 17, 52, 53, and 79 of the Marine 
Insurance Act, 1963. See also Section 91, ibid As io subrogation seepages 
012-614, ante. 

Indian securities. — Transfer of Government securities will not be valid 
unless it satisfices the provisions of the Public Debt Act, 1944.^ Notwithstand- 
ing anything in Section 15 ol the Negotiable Instruments Act, 1881, no 
indorsement of a Government promissory note shall be valid unless made by 
the signature of the holder inscribed on the back of tiic security itself.* 
Notwithstanding also anything in the Negotiable Instruments Act, 1881, a 
person shall not by reason only c)f his having indorsed a Government security, 
be liable to pay any money due, cither as principal or as interest, thereunder.* 

Transfer of Property Act, 1882, and negotiable instruments,— The 

provisions of Chaper VIII of the Transfer of Property Act, 1882, do not apply 


2* Section 5 of the Indian Securities Act, 1920. 
3. Section 8 of the Indian Securities Act, 1920. 
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to stocki, shares, or debentures, or to instrumcnis which arc for the time 
being by law or custom, negotiable or to any mercantile document of title to 
goods. The expression, “mercantile document of title to goods”, includes 
a bill of lading, dock-warrant, warehousekeeper’s certificate, railway -receipt,, 
warrant or order for the delivery of goods, and any other document used in 
the ordinary course of business as proof of the possession or control of goods, 
or authorizing or purporting to authorize either by endorsement or by 
delivery, the possessor of the document to transfer or receive goods thereby 
represented.^ 

Under the Indian Bills of Lading Act, 1856, every consignee of goods 
named in a bill of lading, and every endorsee of a bill of lading to whom the 
property in the goods therein mentioned shall pass, upon or by reason of such 
consignment or endorsement shall have transferred to and vested in him all 
rights of suit, and be subject to the same liabilities in respect of such goods 
as if the contract contained in the bill of lading had been made with 
himself.* 

Chose in action in England. — ^Chose\ a French word, pronounced ^shoz^ 
means a thing.* ‘Chose in action’ means ‘thing in action’.* The expression 
‘choses in suspense’ is also used as synonymous with ‘choses in action,’ Chose 
in action otherwise called chose in suspense is a thing of which a man has 
not the possession or actual enjoyment, but has a right to demand by action 
or other proceeding, as a debt, bond, etc. All personal things arc cither in 
possession or in action. The law knows no tertium quid between the two. 
Property in chattels personal, says, Blackstone, may be cither in possession, 
which is when a man hath not only the right to enjoy, but hath the actual 
enjoyment of the thing ; or else it is in action, where a man hath only a bare 
right without any occupation or enjoyment. ‘Chose in action’ is thus the 
antithesis of ‘chose in possession’, and the two choscs are thus an equivalent 
to all kinds of personal property. The two conditions of chose in action and 
chose in possession arc antithetical ; there is no middle lerm.^ 

Property rights such as bills of lading, copyrights, debts, legacies, negotiable 
instruments, patents, policies of insurance, rights of action arising out of tort 
or breach of contract, rights under a trust, shares, arc known in Jaw as choscs 
in action. ‘Chose in action* is a legal expression used to describe all personal 
rights of property, which can only be claimed or enforced by action, and not 
by taking physical possession.® 

Under the English common law, no possibility, right, title, or thing in 
action could be assigned to a third party, for it was thought that a different 


1. Section 137 of the Transfer of Property Act, 1882. 

2. Section 1, ibid. 

3. Wharton ; Law Lexicon, 14th cd., 1953, 190. 

4. Stroud : Judicial Dictionarj, 3rd cd., 1952, vol. 1, 478. 

5. Aliegmeine v. German Property Administration, [1931] I K. B. 672, 

6. Torkington v. Magee, [1902] 2 K. B. 427, 430. 
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rule would be the occasion of multiplying litigation*^ In equity, however, 
the rule under the common law was entirely disregarded, and from a very 
early period choses in action of all kinds were held to be freely assignable for 
valuable consideration. 

A legal chose in action, in English legal terminology, is a right which can 
be enforced by an action at law as opposed to equity. The debt due under 
a contract is a common example. An equitable chose in action is a right 
which was enforceable in England, before the Judicature Act, 1873, only by 
a suit in equity. Some rights, a legacy or an interest in a trust fund, for 
example, were enforceable before the Judicature Act, 1873, only in Chancery. 

Choses in action may be real, personal, and mixed. The expression ‘legal 
choses in action’ includes choses in equity within its scope.* An assignment 
by way of mortgage of an interest under a will of which due notice has been 
given to the trustees was thus a legal chose in action. 

The property in deeds in the hands of a third person is a chose in action, 
Shares in a company are things in action. Property in the funds, a life 
policy, and a debenture in a company are choses in action ; so also is a hire- 
purchase agreement. An undivided share in a partnership is a chose in 
action. So is a patent right ; a life interest in personal chattels ; a reversion- 
ary interest in the proceeds of land and held in trust for sale but not yet 
sold. Things in action includes claims by the liquidator against directors for 
malpractices in reference to the properly of a company.® A claim to damages 
for tort, e.g., an infringement of a patent, is a chose in action.^ An assign- 
ment of “all moneys now or hereafter standing to the credit of"’ A at his 
banking account, is an assignment of a “debt or other legal chose in action”,® 
So of a sum payable so many days after demand.® A contract, e.g,, for the 
sale of a reversion, which has been assigned before breach, is a “legal chose 
in action” the assignment of which enables the assignee to recover, in his 
own name, damages for its subsequent breach.^ 

A chose in action implies the existence of some person entitled to rights 
which are rights in action as distinct from rights in possession. A share in a 
company regulated by the Companies Act is not a chose in action until it is 
issued and a person entitled to such right exists.® Legal chose in action 
does not include an agreement to lend money, or a right to damages for 
breach of contract or for a tort.® 

The English Judicature Act, 1873, Section 25 (6), later, from a functional 
point of view, replaced by Section 136 of the English Law of Property Act, 

1. See Hanbury. Modern Equity^ 8tli ed., 1962, 73, and note 75. 

2. Ar Pain, 11919J 1 Ch. 38, 

3. Re Park Gate Waggon Co., 17 Ch. U. 234. 

4. Colonial Bank v. Whinney, 30 Ch. 261. 

5. Walker v. Bradford Bank, 12 Q. B, D. 51 1 . 

6. Mercantile Bank of London vr. Evans, 43 S. J. 97. 

7. Torkington v. Magee, [1902] 2 K. B. 427. 

8. Re V. G. M. Holdings, [1942] Ch. 235. 

9. May v. Lane, 64 L. J,, Q,. B. 236, 
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1925, lUlowed the assignee of a legal chose in action to sue in his own 
provided however (i) the assignment was absolute, and not by way of 
charge only ; (ii) the assignment was in writing under the hand of the 
assignor ; and (iii) express notice in writing was given to the debtor. Under 
the Judicature Act, 1873, the presence of consideration was not material for 
a valid assignment of a chose in action.^ Assignment in equity has not been 
superseded by Section 25 (6) of the Judicature Act, 1873. See Hanbury, 
Modern Equity^ 8th ed., 1962, 81-82, Assignment of an ascertained part of a 
debt docs not satisfy the Judicature Act» 1873, but, is good in equity. In 
W. E Harrison & Co, Ltd. v, Burke & anr,, [1956] 1 W. L. R. 419: [1956] 
2 All E. R. 169 C. A , it has been held that the date of the assignment must 
not be wrongly stated in the notice of assignment in order to effectually 
assign the legal right to the debt, under Section 136 (1) of the Law of Pro- 
perty Act, 1925. Lord Justice Denning observed that a notice of assignment 
ought to have stated the amount of the debt correctly. 

An assignment of a chose in action in England may be valid, in given 
circumstances, under the judge-made law as well as statutory provisions. 

Under Section 1 of the English Policies of Assurance Act, 1867, a written 
notice to company is essential for the assignment of a policy of life insurance. 
The English Marine Insurance Act, 1906, Section 50 (2), makes a policy of 
marine insurance assignable. According to the English Law of Property Act, 
1925, an assignment to be valid under the said Act has to be absolute and to 
be in writing ; in addition, an express notice ia writing must be given of the 
absolute assignment to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive or claim such debt or thing in 
action. 

An absolute assignment is one by which the entire interest of the assignor 
in the chose in action is for the time being transferred unconditionally to the 
assignee and placed completely under his control.* If the entire interest of 
the assignor in the chose of action is for the time being transferred uncondi- 
tionally to the assignee, it will be an absolute assignment even though the 
assignment is subject to a proviso for redemption and re-assignmcnt upon the 
fulfilment of certain terms. An absolute assignment is distinguished from a 
conditional assignment,® an assignment by way of charge* as well as from an 
assignment of a part of a debt.® 

An absolute assignment of an equitable chose in action entitles the 
assignee to bring an action in his own name against the debtor.® The non- 

1. Re Westerton f 1919) 2 C\i. 104. 

2. Tancred v. Delagoa Bay and East Africa Rly, Co. (1889), 23 Q. B. D. 239 ; Hughes v. 
PuMp Hou^e Hotel Co., [1902] 2 K. B. 190. 

3. Durham Brothers v. Robertson^ 11898] I Q,. B. 765, 

4. Jones v. Humphreys^ [1902J 1 K. B. 10 ; BurUngson v. Hall (1884), 12 Q,. B. D. 347, 350. 

5. Re Steel Wing Co., Ltd., [1921] 1 Ch. 349; Williams v. Atlantic Assurance Co.^ [1933] 1 
K. B. 81 ; Walter and Sullivan, Ltd, v. J, Murphy Sons, Ltd, [1955J 2 Q,.B. 585 [1955] 1 All. 
£.R. 843. 

6. Cator v. Croydon Canal Co., (1841) 4 Y. & C. (Bx.), 593. 
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absolute assignment of an equitable chose in action does not entitle the 
assignee to sue in his own name^ but requires him to join the assignor as a 
party. The absence of such parties might result in the debtor being sub^ 
jected to future actions in respect of the same debt, and moreover might 
result in conflicting decisions being arrived at concerning such debt.^ The 
assignor, again, in the case of a non-absolute assignment of an equitable 
chose in action is not entitled to recover the amount remaining due from the 
debtor without joining the assignee as a party to the action.* 

An assignment, whether absolute or not, of a legal chose in action does 
not entitle the assignee to sue in his own name, but requires him to join the 
assignor as a party to any action he may bring for the recovery of the right 
assigned.^ Only the statutory assignee of a legal chose may now sue in his 
own name. 

Under Section 136 of the English Law of Property Act, 1925 : 

“Any absolute assignment by writing under the hand of the assignor (not 
purporting lo be by way of charge only) of any debt or other legal thing in 
action, of which express notice in writing has been given to the debtor, 
trustee, or other person from whom the assignor would have been entitled 
to receive or claim such debt or thing in action, is effectual in law (subject 
to equities having priority over the right of the assignee) to pass and trans- 
fer from the date of such notice : — 

(a) the legal right to such debt or thing in action ; (b) all legal and other 
remedies for the same ; and (c) the power to give a good discharge for the 
same without the concurrence of the assignor”. 

An absolute assignment of equitable as well as legal clioses in action when 
made by writing lias been thus statutorily made effectual in law.* This 
statutory provision as to the requirements of a valid assignment has not 
barred the equitable assignments that were and arc still open in favour of 
the assignee. When an assignment has been vab'd under the statute, the 
assignee can bring an action in his own name. When the assignment has 
not been absolute, or when it has not been made in writing, or when the 
required written and express notice of the assignment has not been given, 
the assignee cannot avail himself of the statutory benefit of suing in his own 
name. He can seek to enforce the assignment by making the assignor 
cither a co-plaintiff or a co-defendaiit to his action.^ 

1. Rc* Slefl M Co., [1921] 1 Gh. 349 : 357. 

2. IValter and Sidluan, Ltd, v. J. Muiphy & Som, Ltd., [1955] 2 584 : [1955] 1 All 

E.R. 843. 

3. Bowden's Patents Synduaic^ Ltd. v. Ilerbett Smith & Co., [1904] 2 Ch. 86, 91. 

4. King V. Victoria Insurance Co, Ltd., [1896] A.C. 250, 254 ; Rc Pain, Gustavson v. Hdvi* 
land, [1919] 1 Cli. 38, 44. 

5. Performing Right Society, Ltd. v. London Theatre of Varieties, Ltd,, [1924] A.G. I, 14, 20, 
30 ; Rc Westerkm, Public Trustee v. Gray, [1919] 2 Gii. 104, 112; Tolhurst v. Associated Portland 
Cement Mamfacture (1900), [1903] A.C. 414. 424 ; BrandPs Sons & Co. y. Dunlop Rubber Co,, 
[1905] A.C. 454, 461 ; Bowden's (E.M,) Patents Syndicate, Ltd, v. Smith (Herbert) flf Co,, [1904] 
2Ch. 86.91. 
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As noted above, under the English Law of Property Act, 1925, writteu 
notice to the debtor or other person from whom the right assigned is due is 
necessary to complete the right of the statutory assignee. The statutory 
assignment becomes effective at the date on which it is received by or on 
behalf of the debtor or the other person from whom the right assigned was 
due.^ In spite of these requirements for a statutory assignment, no partis 
cular form of words is required to constitute a valid equitable assignment. 
An assignment which docs not satisfy the rcquiremenis of the Judicature 
Act, 1873, Section 25(6), or of the Law of Property Act, 1925, Section 136, 
may thus be a valid equitable assignment, but the assignor must be a party to 
any proceedings brought against the debtor. For an equitable, as opposed 
to statutory, assignment the notice is not compulsory.® This non-require# 
ment of the notice though leaving the equitable assignment valid does not 
however render the giving of the necessary notice unnecessary. In order 
to bind the debtor or the other person as well as to gain priority, notice is 
indeed advisable or indispensable.* In the case of an assignment of an equi- 
table interest in land or in personalty, the English Law of Property Act, 1925, 
Section 137(3), requires the notice to be in writing. In other cases the 
notice may be oral as well as in writing. In all cases, however, the notice 
must be expressly clear.* 

An assignee, whether statutory or not, is subject to the defences available 
as against the assignor. If a man takes an assignment of a chose in action 
he must take his chance as to the exact position in which the party giving 
it stands. An assignee of a chose in action takes subject to all rights of set- 
off and other defences which were available against the assignor, subject 
only to this exception, that after notice of an assignment of a chose in 
action the debtor cannot by payment or otherwise do anything to take away 
or diminish the rights of the assignee as they stood at the rime of the notice. 
That is the sole exception. The rights of set-off and other defences in 
order to be available to the debtor, must be ones arising out of the contract 
which has created the subject-matter of the assignment. The assignee is 
thus not subject to any personal claims against the assignor.® 

When an assignment has fulfilled the statutory requirements, it is a valid 
and effectual one, even if based on no consideration.® No particular form 
of words is required to constitute a valid equitable assignment. Thus an 

1. Half V. Heatherjield Trust. Ltd., [1942]. 2 K.B. 1. 5 : fl942] I All E.R, 404, 407, 

2. Gorringe v. Irwell India Rubber Works, (1886) 34 Gh. D. 120 ; Re Trytel. Ex parte The 
Trustee of the property of the Bankrupt v. Performing Right Society, Ltd., and Soundtrac FUm Co. Ltd^, 
[1952] 2 T.L.R. 32. 

3. Stocks V. Dobson (1853), 4 Dr G.M. & G. 11 ; Dearie v. Hall (1828), 3 Russ. 1 ! 
Mutual Life Assurance Society v. Langley (1886), 35 Ch. D. 460. 

4. Jumes Talcott, Ltd. v. John Lewis & Co. Ltd., and North American Dress Co. Lid,, [1940] 

3 All E.R. 592, 596. 

5. Mwigles V. Dixon (1852), 3 H.L. Gas. 702, 735 ; Roxburghe v. Cox (1831), 17 Oh. D. 
520 ; Toung v. Kitchin (1878), 3 Ex. D. 127 ; Stoddart v. Union Trust, Ltd., [1912] I K.B. IBl. 

6. /Is Wtsterton. Public Trustee v. Gray, [1919] 2 Gh. 104, 112. 
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assignment which did not satisfy the requirements of the English Judicature 
Act, 1873, Section 25 (6) or of the English Law of Property Act, 1925, Sec- 
tion 136, might or may be a valid equitable assignment, but the assignor must 
be a party to any proceedings brought against the debtor.^ An absolute 
assignment in England of a legal or equitable chose in action, though not 
in the form as prescribed under the English Law of Property Act, 1925, 
is effective even though not based on any consideration.* The non-absolute 
assignment of a legal or equitable chose in action, say, for example, in the 
case of a conditional assignment, or of an assignment by way of charge, is 
void unless it is based on consideration.® 

An equitable assignment of a chose when completed will be valid even 
though not based on any consideration.^ An agreement to assign a chose 
in action is not however valid when without consideration and creates no 
obligation in favour of the assignee. Only when an agreement has been 
made under seal, consideration is not indispensable to make it valid and 
effectual. When an equitable assignment has not been completed, a consi- 
deration is thus essential in order to make it binding upon the assignor. So 
long as a transaction rests in expression of intention only, and something 
remains to be done by the donor to give complete effect to his intention, it 
remains uncompleted, and the Court will not enforce what the donor or 
assignor is under no obligation to fulfil. But when the transaction is com- 
nleted, and the donor or assignor has created a trust in the object of his 
bounty, or transferred the ownership of the property, equity will interfere to 
enforce it,® Before the completion, the law allows, in the absence of consi- 
deration, the assignor or donor to retract from the contemplated assign- 
ment.** 

When an assignment relates to future property, but is based on no con- 
sideration, it will be as void as an agreement to assign without consideration. 
When an agreement to assign has the support of a consideration it will be 
binding on the subject-matter when it comes into existence.’ 

Contractual obligations cannot be assigned. In certain cases, however, 
the obligation to perform a contract may be delegated, but such delegation 

1. Durham Brothers v. Robertson, [1898] 1 Q,-B. 765. 

2. Harding v. Harding (1886), 17 Q,.B.D. 442 ; Patrick. Dilh v. Taiham, [1891] 

1 Ch. 82 ; Re Griffin, Griffin v. Griffin, [1899] 1 Gh. 408 ; Holt v. Heatherfield Trust, Ltd., 
[1942] 2 K.B. I : [1942] 1 All E.R. 404 ; Re McArdlc, [1951] Gh. 6b9 : [1951] I AH E.R. 
905, 

3. Re Fry. Chase National Executors and Trustees Corporation v. Fry, [1946] Gh. 312 : [1946] 

2 All E.R. lOfa j Jones v. Humphreys, [1902] 2 K.B, 10. 

4. V. Afannm^ (1851), 1 Dc G.M. & G. 176, 188; Re McArdlc, [1951] Gh, 
669, 674 ; [1951] 1 AH E.R. 905, 908. 

5. Harding v. Harding (1886), 17 Q,.B.D. 442, 444. 

6. Ellison V. Ellison (1802), 6 Ves. 656. 

7. Re Frytcl. Ex parte The Trustee of the property f the Bankrupt v. Performing Right 
Society, Ltd, and Sountrae Film Co., Ltd,, [1952] 2 T.L.R. 32 ; Tailby v. Official Receiver (1888), 
13 App, Gas. 523, 546 ; Giegg v. Bromley, [1912] 3 K.B. 474, 489. 
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does not affect the rights and llabiliti^ of the contracting parties. Wiietber 
delegation is possible or not depends upon the construction of the contract 
in the light of the surrounding circumstances.* A bare right of litigation is 
not assignable.* A right of action which is incidential and subsidiary to 
property may, however, be assigned along with the assignment of the pro- 
perty.® A right to recover damages for a tort committed in respect of a pro- 
perty but before its assignment is not assignable.* Where contracts have 
been made on the basis of personal skill, efficiency, or reputation of either 
or both of the parties, they cannot be assigned by a party to a third party 
when such assignment will prejudice the interest of the other party to the 
original contract.® Notwithstanding the rule that a bare right of litigation 
is not assignable, rights of action for breach of contract or in tort can be the 
subject of a valid legal assignment in cases where, before the Supreme Court 
of Judicature Act, 1873, equity would have compelled the assignor to exercise 
his rights against the contract- breaker or torfeasor for the benefit of the 
assignee. Accordingly, an assignment by an assured to his insurer of the 
assured’s rights against the contract-breaker or tortfeasor rendered the 
right assigned enforceable by the insurer in liis own name.® 

Farther English cases of assignment of choses in action. — An 
assignment of a bare right of litigation is, as we have seen above, bad in 
enquity no less than in law.’ There is however a distinction between a 
right of litigation and a right of property to whicli litigation is necessarily 
incidental. Equity permits assignment of a right of property to which 
litigation is necessarily incidental.® Where a chose in action was equitable 
the assignee could sue in his own name.® A pecuniary legacy was an 
equitable chose in action.*® Where the chose in action was legal, equity, 
acting on the maxim “Equity acts in personam”, would compel the assignor 
to give the use of his name to the assignee, and would forbid him, on pain 


1. The British Waggon Co. and the Farkgate Waggon Co. v. Lea & Co, (1880), 5 Q^.B.D. 
149. 

2. Frosset v. Edmonds (1885) I Y. & C. (Ex.) 481 ; GUgg v. Bromley, fl912] 3 K.B. 474, 
491 ; Campania v. Pacific Navigation Co,, [1964J I All E.R. 216 Q^.B.D. 

3. Dawson V, Great Northern and City \ K.B. 260; Ellis v. Torrington, [1920] 

1 K.B. 399 ; Williams v. Proiheroe (1829), 2 Moo, & P. 779 ; Glegg v. Bromley, fl912J 3 K,B. 
474, 490. 

4. Defries v. Milne, [1913J 1 Ch. 98. 

5. Tolhurst v. Associated Portland Cement Manufacturers {J900), Ltd,, [1902] 2 K,B, 660, 

670 ; Stevens v, Benmng (1854), 1 K. & J. 161 affd. (1855), 6 Dc G.M. & G. 223; Readew, 
BmtUy (1857), 3 K. & J. 271 ; Griffith v. Tower Publishing Co,, [1897] I Ch. 21 ; Kemp v. 
Baerselman, [1906] 2 \ Nokes v , Doncaster Amalgamated Collieries, [1940] A.C. 

1014, 1020: [1940] 3 All E.R. 549, 552. 

6. Compania v. Pacific Navigation Co,, [1964] 1 All E. R. 216 

7. Prosser v. Edmonds, (1835) I Y. & G. (Ex.) 481 ; Dawson v. G, N Ry,, [1905] 1 K. B, 
260 ; Defries v. Milne, [1913] 1 Ch. 98. 

8. Dickinson v. Burrel, (1866) L.R. 1 £q. 337. 

9. Warmstery v, Tarffitld, ( 1 628) I Rep. Ch. 29. 

10. Decks V. Strutt, (1794) 5 T.R. 690 ; Braithtvaite v. Skinner, (1839) 5 M. & W. 3I3» 
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of personal Constraint in case of constumacy, to sue on his own account,^ 
For an equitable assignment of a legal chose in action no special form was 
required,* Even a parol assignment was valid.* 

There must be a specified fund, as we have seen before, out of which pay- 
ment is to be made.* 

There must be clear intention to assign.® Notice must be given to the 
debtor. Until the debtor receives notice of the assignment he is at liberty 
to go on paying his original creditor, and the assignee has no claim against 
the debtor for the sums so paid.* Notice and not mere gossip of the 
assignment binds the debtor.^ The date of notice to the debtor is the date 
of its reception by him.® As between several assignees of the same chose in 
action, priority will belong not to the assignee who is first in point of time, 
but to the assignee who has first given notice of the assignment to the debtor 
or trustee in question.® Under Section 137 (3) of the English Law of 
Property Act, 1925, only a written notice will affect priority. Formerly it 
was not so.^® 

The presence or absence of consideration between the creditor and the 
assignee is no concern for the debtor. As between the assignee and the 
creditor, however, consideration is essential for an inchoate assignment, that 
is to say, a mere agreement to assign. A complcteil assignment requires no 
consideration for its enforceability.^® In In re McArdle [deceased) McArdle^ 
V. McArdle, [195JJ 1 All E.R. 903 C.A., the assignee could not enforce her 
inchoate assignment because it was based on a past consideration. It was 
observed in this case that a voluntary equitable assignment of a sum of 
money, to be valid, must be in all respects complete and perfect, so that 
the assignee is entitled to demand payment from the holder of the fund, and the 
iiolder is bound to make payment to the assignee, with no further act on the 
part of the assignor remaining necessary to perfect the assignee's title. 

1. Perryer v. Halifax, (1677) Rep. Finch, 299. 

2. Roivy. Dawson, (17*19) 1 Vcj. Sen, 332. 

3. Heath v. Hall, (1812) 4 Taunt. 326. 

4. Purn V. Carvalho, (1839) 4 Mv. & Cr. 690 ; Penival v. Dunn, (ISB*)), 29 Ch. D. 128. 

5. Thomas v. Hauls, ( 1947J I All F.K. 444 ; RodH v. Gandell, (1852) 1 Dc G.M. & G. 
763 ; Riicardv. Prichard, (1855) 1 K. & J. 277 ; Re Kent and Sussex Sawmills fl947] Gh. 
177;.y/iam/fl v. Jnory, [1958] I Q^.B. 448 ; also Hoar e v. Dresser, (1859) 7 H.L.C. 290; 
Holroydv. Marshall, (1862) 10 H.L. Gas. 191 ; Re Wait [1926J Gh. 9620 : [19271 1 Ch. 606, 

6. Stocks V. Dobson, (1853) 4 Pc Ci.M. & G. 11 ; Bence v. Shearman, [1898J 2 Ch. 582. 
As to notice of .assignment of a chose in action, see Halsbury’s Laws of England, 3d cd., vol, 
4, (1953) 488, para. 1010. 

7. Brice v. Bannister, (1878) 3 Q.B.D. 569 ; Curran v. Newpark Cinemas, [1951] 1 All E.R. 
295. 

8. Holtv, Heatherfield Trust, [1942] 2 K.B. 1. Section 136 of the English Law of Pro- 
perty Act, 1925. 

9. Dearie v. Hall, (1828) 3 Russ. 1. 

10. Lloyd V, Banks, (1868) L,R. 3 Gh. 488. 

11. Antrobus v. Smith, (1806) 12 Ves. 39. 

12. Re Patrick, [1891] 1 Ch. 62. 

13. Per Evenhed, M.R. ; Jenkins &L Hudson, L, JJ. 
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The assignee takes the chose in action subject to equities.^ A holder of a 
bill of exchange can take the bill free from all equities.* No one can however 
be a holder in due course unless the bill which he holds is complete and regu- 
lar on the face of it.* 

The interest to be assigned must be assignable. Salaries attached to 
public offices are not assignable. This is so on the ground of public policy. 
Pensions are also not assignable unless they are exclusively for past services.* 
An assignment tainted with maintenance is not permitted.® A bare right of 
action in tort cannot be assigned.® As opposed to the right of action itself, 
the fruits of an action in tort are assignable.’ As noted before, a bare right 
of action is not assignable, but a right of property which can be recovered 
only by litigation can be assigned.® 

In Nokes v. Doncaster Amalgamated Collieries^ Ltd,, [1940] A.C. 1014, it was 
held that where an order was made by the Court under Section 1 54 of the 
Companies Act, 1929, or now under Section 208 of the English Companies 
Act, 1948, for the amalgamation of two companies, a contract of service 
existing at the date of the amalgamation between a workman and the 
transferor company did not automatically become a contract of service 
between the workman and the transferee company.® In some cases the 
personal nature of the contractual rights prevents the assignment from being 
enforceable.^® In Tolhursi v. Associated Portland Cement Manufacturers (1900), 
Ltd*t [1903] A.C. 414, it was held by a majority!^ of the House of Lords that 
a contractor who had agreed to supply a company for fifty years with 
chalk from his quarry for its cement works was bound by the contract to 
supply on the same terms another company who had purchased the 
undertaking together with the premises on which it was carried on^*. Upon 
the true construction of the contract it was read as if it had been expressed 
to be made with the Imperial Company, its successors and assigns, owners, 
and occupiers of the works. It was held that the Associated Company 
was entitled to the benefit of the contract, and could enforce it by action 


1. Holtv, Heatherfield Truit, [1942] 2 K3, I ; Mangles v, Dixon, (1852) 3 H. L. Caa. 

702. 

2. Miller v. Race, (1758) 1 Burr. 452. 

3. Whistler V, Forster, 14 G.B. (N.S.) 248 ; SrUion 29 of ilic (English) Bills of 

Exchange Act, 1882, 

4. Wells V. Foxier, (1841) 8 M. & W. 151. 

5. Dawson v. G. jV. 7?., 11905] 1 K.B. 260, 270 {per Stirling, L. J.) 

6. Defries V, Milne, [1913] 1 Ch. 98. 

7. Glegg V. Bromley, [\9\2] 2 K.B. 474. See Hanbury, Modern Equity, 8th cd., 1962, 
79. 

8. Ellis V. Torrington, [1920] 1 K.B. 399 ; Dawson v. G, K /?., [1905] 1 K.B. 26a 

9. Lord Romer dissenting. 

10. Stevens v. Benning, (1854) 1 K. & J. 168 ; Griffith v. Tower Publishing Co„ [1897] 1 Oh. 
21 ; Hole V. Bradbury, (1879) 12 Gh, D. 886 ; Robson and Sharpe v. Drummond, (1831) 2 B. & Ad, 
303 ; I* the Estate of Skinner, deed., [1958] 1 W.L.R. 1043. 

1 1. Ix>rds Macuaghten, Shand, and Lindley. 

12. The Earl of Halsbury, douhud, and Lord Robertgon dissenied. 
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without joining the Imperial Company as plaintifTs, In Kemp w, Baerselman, 
[1906] 2 K.B. 604 C.A., the contractor had agreed to supply the contractee, 
a cake manufacturer, with all the eggs he should require for manufacturing 
purposes for one year. He was held as not bound to supply the assignee. 
It was observed by their Lordships that the contractor’s contract was with 
the contractee personally. Hence the benefit of it was not assignable, and 
the defendant was discharged from his obligation. 

An option in a lease for the lessee to purchase the reversion creates in 
favour of the grantee a chose in action or equitable interest in the land 
which is assignable, except in a case where assignability is prohibited 
by some rule of law, such as the rule against perpetuities, or the option is 
personal to the grantee ; but the option does not of itself constitute a contract.^ 

41 , When a promisee accepts performance of the promise 
from a third person, he cannot afterwards 


rffect of accepting 
performance 
third person. 


from enforce it against the promisor. 


Acceptance of performance from a third person. — When a promisee 
accepts performance of the promise from a third person, he cannot after* 
wards enforce it against the promisor. As it has been lield in Chandrasekhara 
v. Vittala, A.I.R. 1966 Mys. 84, part performance is not enough. Before 
Section 41 can be invoked, it should be established that the performed 
contract was stronger. Section 41 applies were a contract has been in 
fact performed by some person other than the person bound thereby.* 
Section 41 describes one of the methods by which a contract maybe discharged. 
As to the various methods of discharging a contract, see under Section 37, ante. 

As to the effect of novation see under Section 62, post. As to subrogation, 
too, see ibid. See also under Section 30, ante. Lesser sum if accepted in full 
Siitibfaction of a larger one will discharge the debt for the larger sum. 

Third Party and enforcement. — In Beswick v. Berwick, [1965] 3 All E.R. 
858, the plaintiff’s claim failed because the agreement did not on its true 
construction create a trust in favour of the plaintiff. As it has been sccri at 
page 222, ante^ the jus quaesitum tntio was considered by the Law Revision 
Committee of England in 1937 fCmnd. 5449, paras. 41-49), when they 
recommended (para. 48) that where a contract by its express terms purported 
to confer a benefit directly on a third party, the third party should be entitled 
to enforce the provision in his own name. This recommendation has not yet 
been implemented by a legislation. 

Only a privy to a contract has a right to sue for breach of the contract. 
The endorsee of a railway receipt is not entitled to sue the Railway Adminis- 
tration merely by reason of the endorsement. See Ibrahim v. Union of India, 
A.I.R, 1966 Guj. 6. See also page 216-232, ante. 


1, Re Button'B Lease, [1963] 3 All E.R. 708. 

2. Har Chandi v. Sheorajt (1917)39 All. 1 78 P.C. 

3* Kapurchand v. Hhnalayat Khan^ A.LR, 1963 S.C. 250. 
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42. When two or more persons have made a joint promise, 
then unless a contrary intention appears by the 
HahSStiM!” contract, all such persons, during their joint 

lives, and after the death of any of them, his 
representative jointly with the survivor, or survivors, and after 
the death of the last survivor, the representatives of all jointly, 
must fulfil the promise. 

Devolution of joint liabilities. — When two or more persons have made 
a joint promise, such promisors must jointly fulfil the promise. If any of the 
joint promisors die, his representative or representatives will be jointly 
responsible for the performance along with the surviving promisor or pro- 
misors. If all the original promisors die then the representatives of all such 
promisors will be jointly responsible for the performance of the promise. 
This general rule is, of course, subject to a contrary intention appearing from 
the contract. 


Section 42 prescribes the devolution of joint liabilities.^ Where there are 
joint promisors there is an implied contract amongst them, inter se^ to contribute 
equally towards the performance of the joint promise. This implied contract 
of contribution is independent of the contract as between the joint promisors 
on the one hand and the promisee on the other.^ 

43. When two or more persons make a joint promise, the 

Any one of joint pro- P^omisee may, in the absence of express agree- 
misors may br com- mcnt to the Contrary, compel any one or 

prlled to perform. ~ , . . . , , 

more oi such joint promisors to perform the 
whole of the promise. 

Each of two or more joint promisors may compel every other 
joint promisor to contribute equally with him- 
corapei^nTribution’' Self to the performance of the promise, unless a 
contrary intention appears from the contract. 

If any one of two or more joint promisors make default in 
Sharing of lots by Contribution, the remaining joint promisors 

default in contribu- must bear the loss arising from such default in 

tion. I , 

equal shares. 


Explanation . — Nothing in this Section shall prevent a surety 
from recovering from his principal, payments made by the surety 
on behalf of the principal, or entitle the principal to recover 
anything from the surety on account of payments made by the 
principal. 


1. Makadeosingh v. Balmukandy A.I.R. 3 948 Nag. 279. 

2. Narendra v. Pashupati, A.I.R. 1949 Cal. 242. 
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lilustrations 

(a) At B and C jointly promise to pay D, 3^000 rupees* D may compel either or 

C to pay him 3,000 rupees. 

(b) A, B and C jointly promise to pay D tlic sum of 3,000 rupees. C is compelled to pay 
the whole, A is insolvent, but his assets are sufficient to pay one«balf of his debts. C is 
entitled to receive 500 rupees from A*s estate, and 1,250 rupees from B, 

(c) Af B and C arc under a joint promise to pay D 3,000 rupees. C is unable to pay 
anything, and d is compelled to pay the whole. A is entitled to receive 1,500 lupees 
from B, 

(d) A B and C are under a joint promise to pay D 3,000 rupees, A and B being only 
sureties for C. C fails to pay. A and B are compelled to pay the whole sum. They arc 
entitled to recover it from C. 

Joint promise. — Where two persons bind themselves, without more, that 
they or one of them will do something the obligation is joint ; where they 
bind each of them, the obligation is several ; where they bind themselves 
and each of them the obligation is joint and several. In cases of joint 
contract or joint debt as distinguished from joint and several contract 
or joint and several debt, in England, there is only one cause of action.^ 

A promise made by several persons jointly is called a joint promise. 
Unlike the English law the Indian law makes all joint liability joint and 
several, in the absence of any agrecmenl to the contrary.® It is open 
to the promisees to sue any one or some of the joint promisors, and it is 
no defence to such a suit that all the promisors must have been made 
parties,^ 

Section 43 speaks of two or more persons making a joint promise, in 
which case any one of the joint promisors may be compelled to perform the 
whole of the promise. The Section does not apply where parties become 
j(untly liable as heirs by operation of law on a cantract made by a single 
person.^ 

Section 43 applies to partners of a firm, and a plaintifT is entitled to sue 
some of the partners of a firm on the basis of the contract entered into with 
the firm even though the suit is not laid against the firm under Order 30, 
Rule I, of the Code of Civil Procedure. The failure to implead all the 
partners as defendants is not fatal to the maintainability of the suit. No 
doubt Order 1, Rule 6, of the Code of Civil Procedure does not speak of joint 
liability but relates to several flwrf joint liability, but the effect of Section 43 
of the Contract Act is to render joint liability into joint and several 
liability. Order 30, Rule 1, only prescribes a convenient procedure for suing 
a firm. It does not vary or abrogate the right which is available to the 
plaintiff under the provisions of Section 43 of the Contract Act. Nor does 
Order 30, Rule 1 , control or override the provisions of Order 1, Rule 6, 

1. Stroud's Judicial Dictionary, 3rd ed., 1952, vol. 2, 1528. 

2. Union of India v. East Btngal River Steamer Service^ Ltd., A.I.R. 1964 Cal. 196. 

3. Jainarain v. Surajmull, A.I.R. 1949 F.G. 211 ; Jodh Singh v. Kesar Singh, A.t.R, 1959 
J. & K. 86. 

4. Soorayya v. Kateega, A.I.R. 1957 Andhra 688 ; Shaik Sahed v. Krishrut Mohan, A.I.R. 
1917 Gal. 829 ; Hazara Singh v. Naranjan Singh, A.I.R. 1929 Lah 783. 
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The plaintiff can well choose to sue the partners without bringing on 
record the firm itself. He is equally entitled to bring an action against only 
some of the partners. Order 30, Rule 1, which merely prescribes the proce^ 
dure in case the plaintiff desires to sue the firm does not in any manner 
affect this right of the plaintiff.^ 

If one of the directors of a company alone appointed a broker and entered 
into the contract, the former can certainly be made liable on its basis and 
the fact that the other two co-directors had also been impleaded and the suit 
had been dismissed against them could not in any way affect the liability of 
the director who entered into the contract. The fact that the earnest money 
was accepted by the other directors who possessed a receipt for it was immate- 
rial, those directors being the joint promisors.* A compromise between the 
liquidator of a company in liquidation and a contributor was not binding 
on the company in a voluntary winding up unless and until sanctioned by 
an extraordinary resolution of the company as provided in Section 234 of the 
Companies Act, 1913.® 

Joint tort. — To constitute a joint tort there must be one damnum and one 
injuria. Where two negligent persons have caused one damage, the question 
whether they are joint tortfeasors depends on the amount of connection 
between the act of the one and that of the other ; each case depends on its 
own circumstances. Where the cause of action against the tortfeasors is the 
same, it is one of the cases of joint tort.^ 

Where two or more persons have so conducted themselves, as to be liable 
to be jointly sued, each is responsible for the injury sustained by reason of 
their common act.® Where several persons so concur in some act or default 
which is tortious that each of them is responsible for the breach of duty, they 
are called tortfeasors. A person whose legal right is injured by a tort so 
committed has a right of action against any or all of such joint tortfeasors, 
unless he stands in such a relation to one of them as to be responsible for his 
act or default. The fact that two or more persons have concurred or 
assisted in or contributed to an act which has caused damage is not of itself 
sufficient to make such persons jointly liable, unless by reason of a joint duly 
being owned to the person who has suffered damage, or on some other 
ground, relief maybe claimed against such persons jointly.® As to joint 
tortfeasors, see Joint tortfeasors, below 


1. Jodh Singh y. Kesar Singh, A.I.R. 1959 J. & K. 96; Pramode v. Swadesh, A.I.K. 1964 
Tripura 13. 

2. Raja Ram v. Ganesh, A.I.R. 1959 All. 29. 

3. Liquidator y Union Bank of India y. Gobind Singh, (1923) 4 Lah. 239. Now see Com- 
panies Act, 1956, S. 512. 

4. The Koursky [1924] p. 140 ; C. A. Brooke v. Bool, [1928] 2 K.B. 578. 

5. De Bodreugam y. Arcedekene, (1302) Y.B. 30 Edw. 1 (Rolls Series), 106; Clark V. 
Newsom, (1847), 1 Exch. 139. 

6. See Halsbury’s Uws of England, 2d. Vol. XXXII, 1939, p. 187 et seg. or Hahbury : 
3d ed., vol. 37, 1962, Utle TORT. 
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J4>isit pramiM and survivorship. — In England> on the death of one of 
the persons by whom a joint promise has been made the liability devolves upon 
the survivors, the representatives of the deceased being under no liability.^ 
In India, Section 42 of the Contract Act, 1872, lays down the rule governing 
the devolution of joint liabilities. A promissory note was renewed after the 
death of a partner by lh*‘ surviving partners. The suit on the promissory 
note was compromised by the surviving partners. A suit against the estate 
of the deceased partner was not maintainable.* 

Joint and several promise. — Where several persons join and make a 
promise to the same person or persons, and at the same time each of the 
said promisors makes the very same promise separately to the same promisee 
or promisees, the promise is called a joint and several promise. The indivi- 
dual promisors by such promise incur, each, joint and several liability. The 
liability being both joint and several, the promisee or promisees may at his or 
their option bring separate actions against each of the promisors. He or 
they may also bring only one action against them all.® If any of these joint 
and several promisors die, the personal representatives of the deceased will 
be liable jointly and severally with the survivors.'* See under Section 42, 
supra, 

I'hc question whether a promise made by two or more persons is several 
or joint or both joint and several is one of construction, and depends upon 
the intention of the parties as expressed in the contract,® 

Wtiere the liability is joint and sewcral, Section 43 of the Indian Con- 
tract Act will be applied.® Where the liability was joint and several, a suit 
would lie against some of the members of an association.’ 

Where a number of persons are jointly atid severally liable to satisfy a 
decree, it is open to the decree-holder (who is in the position of a joint 
promisee) U) compel any one or more of the judgment-debtors (who are in 
the position of joint proinlsorsj to satisfy the whole of the decree. The 
judgment-debtors who while such decree is subsisting against them have 
been so compelled to perform the promise can claim contribution from the 
others who have not satisfied the decree (according to their shares). This 
liability to contribution is not alfectcd in ariy way by the release of some of 

h Sfe Halsbury’s Laws oj England, 3rd ecJ., 195 b vol. 0, p. bl. 

2. Afarkandrai V, Vtrendrarai , (1917) 19 Bom. L.R. 837. 

3. King V. Hoare, (1844) 13 M. & VV. 491, 505; Heechatn v. Smithf (1858) E. B. & K, 
442; Owen V, Wilkinson, (1858) 5 C.B.N.b. 516; 7?^ Jeffery, Ex parte Honey (1871) 7 Ch. 
App. 178. 

4. Cockv, Cross, (1672) 2 Lev. 73; Chufch v. King, (IB‘36) 2 M>. & Cr. 220; Tippins v. 
Coates (1853), 18 Bcav. 401 ; Burns v. Bryan {or Martin), (1887), 12 A.G. 184 ; //. L, Read v. 
Price, [1909] 2 K.B. 724 C.A. 

3, Fell V, Goslin, (1852) 7 Exch. 185 ; v. Seeley, (1848) 2 Exch. 746; Burns v. 

Bryan {w Martin), (1887) 12 A.U 184 U, L, White v. Tyndall, (1888; 13 A.G. 263 H.L. at 
p. 275. 

6. Gopendra v. Oolokendra, A.I.R, 1955 Cal. 62 ; Promode v. Swadesh, A.I.R. 1964 Tripura 
13. 

7« Appa Dadav. RamkrUhna Vasudeo, (1929) 53 Bom. 052. 
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the judgment-debtors by the decree-holder from the performance of the 
promise unless a contract to the contrary between all the parties liable to 
contribute has been established.^ 

The liability of joint holders of a fixed-rate tenancy of payment of rent is 
joint and several, and not joint only. The failure, therefore, of the plaintiff 
in a suit for rent against several fixed-rate tenants jointly to bring upon the 
record the representatives of a deceased defendant is no bar to the continu- 
ance of the suit against the remaining defendants.® 

An endorsement of a huiidi by a firm in favour of one of its partners does 
not create any liability as between the partner and the firm, and the partner 
is not entitled to enforce that liability in a suit against the firm. The only 
way in which the liability can be enforced is by filing a suit against the other 
partners for taking partnership accounts.® 

A promisee is entitled to realize the entire sum due to him from all the 
executants of the promissory note executed in his favour or from any one 
of them individually. The fact that as between the promisors one of them 
is only a surety docs not detract from the right of the promisee to collect the 
entire amount under the contract law from such surety. Where one of the 
joint promisors is only a surety, any of the other promisors cannot claim 
contribution from him ior the amount paid by him in excess of his share in 
order to absolve himself from the liability to the original promisee. Para- 
graph 3 of Section 43 does not contemplate cases where one of the joint 
contributors has not paid and the others have to pay the sum though those 
others received the benefits in the original contract in unequal proportions. 
Section 43 does not envisage such a contingency. It seems to be a casus 
omissus. It only speaks of the liability of all the promisors to the original 
promisee and, inter se, the right of any one of the promisors to claim the 
excess amount from the other promisors. 

Wheie one of the joint promisors liable to contribute does not or cannot 
pay his pnjportion of debt his amount of debt has to be divided between 
other contributories only in the proportion of the benefits which each one 
of them has received at the time of the original contract and not in equal 
proportion.* 

Where a mortgage is executed by several persons, the mere fact that some of 
them are minors and pardanishin ladies who had not executed the deed in 
accordance with law cannot make the execution by the rest invalid. The 
mortgage would be valid and binding against the rest. The reason is that 
the liability of the mortgagors being joint and several, the mortgagee can 
realize the wKolc of the debt from any one of them.® Where the co-promisors 


1. Shankerlal v. Moiilal, A.I.R. 1957 Raj. 267. 

2. Abdul Aziz v. Basdeo Singh^ (1912) 34 All. 604. 

3. Mohammed Siddiq v. Mohamed Akbar, A.l.R, 1951 Gal. 466. 

4. Kakkothqva v. Derinjithaya^ A.I,R. 1951 Mad. 239. 

5. Kika V. Serqjuddin^ A.l.R. 1951 All. 618. 
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are alternatively liable, a judgment obtained against one of them bars the 
creditor from proceeding against the others.^ 

Joint tenancy in England* — In England, a limitation, cither at common 
law or in a conveyance to uses or in a will, of estates of the same nature to 
to several, either nominatim or as a class, without more, makes them joint 
tenants. This is not a rule of tenure, or of real property law exclusively. 

It also applies to personalty, c.g., to terms of years, policies, and patents ; 
thus, a grant of a patent to and 5, their executors, administrators 
and assigns”, creates a joint tenancy in A and B, with all its incidents.* 

In England, joint tenancy is created where the same interest in real or 
personal property is, by the act of the party, passed by the same matter of 
conveyance or claim in solido^ and not as merchandise, or for purposes of 
speculation, to two or more persons in the same right, either simply, or by 
construction or operation of law jointly, with a jus accrescendi, that is, 
a gradual concentration of property from more to fewer, by the accession 
of the part of him or them that die to the survivors or survivor, till it passes 
to a single hand, and the joint tenancy ceases. An estate cannot be granted 
to two or more jointly and severally, for severally is repugnant and they 
take as joint-tenants. 

When an estate is granted to two or more persons without any modifying 
and disjunctive words, they take, according to the English common law rule, 
as joint-tenants. For example, if an estate be granted to A and B for 
their lives, they become joint-tenants of the freehold; i f to .^4 and 5 and 
their heirs, they are then joint- tenants of the fee. 

While the English equity recognizes the above rule, yet it has laid down 
many exceptions to it, amongst the most importanl of which arc the 
tollowiiig : 

(1) If two join ill leading money on mortgage, though they take a joint 
security, yet equity holds that it could never have been intended that their 
interests should survive, the fair presumption being that each means to lend 
his own money, and to be repaid his own again. The consequence is, that 
on the death of one the survivor who holds the entire legal estate by 
survivorship is deemed by equity in England a trustee for the personal 
representatives of the deceased co-mortgagec until I he money be repaid. 
Equity then treats the two mortgagees as tenants in common. 

(2) When two persons purchase, in England, an estate, and advance the 
purchase-money between them in unequal portions, equity treats them as 
tenants in common, notwithstanding the transfer be made to them generally, 
but the inequality must appear on the face of the conveyance. If, howevci, 
the consideration — money be paid by them in equal portions, and the transfer 
is general, then equity has not any ground to infer that this was not a joint 
purchase of the chance of survivorship, and they must be deemed, in 

1. Naiional Petroleum Co, Ltd, v, Popatlal Muljiy (1936) 38 fiotn. L.R. 6i0. 

2. National Society for Distribution of Eln tricity v. Gibbs ^ [1099] 2 Ch. 289; Stroud*i 

Judicial Dictionary^ 3d csd., 1952, vol. 2, 1531. i 
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England, even in equity, as joint tenants. See Section 45 of the (Indian) 
Transfer of Property Act, 1882. 

(3) When partners in trade purchase property for the partnership concern 
equity treats them as tenants in common, holding the survivor to be trustee 
of the legal estate for the personal representatives of the deceased partner 
as to his share. Wares, merchandise, and stock in trade belonging to 
partners, survive to the representatives of the deceased partner. 

The right of survivorship in case of joint tenancy in England is necessarily 
reciprocal ; for otherwise there would be different degrees of interest in the 
same estate, which is inconsistent with the nature of joint-tenancy.^ 

The chief practical incident which distinguishes a joint tenancy from a 
tenancy in common is the jus accrescendiy as noted before, of joint tenant, i.e*, 
the right of the survivors or survivor to the whole property. The court 
leans strongly against that right, and frequently adjudicates tenancy in 
common by construction on the intent of the parties”,® 

Tenancy in common in England. — In England, ^‘TENANTS in Common 
are they, which have lands or tenements in fee simple, fee taile, or for terme 
of life, &c. and they have such lands or tenements by scverall titles, and 
not by a joyaiit title, and none of them know of this his severall, but they 
ought by the law to occupie these lands or tenements in common, and pro 
indiviso to take the profits in common. And because they come to 
such lands or tenements by scverall titles, and not by one joyant title, and 
their occupation and possession shall be by law between them in common, 
they arc called tenants in common”, (Litt., S. 292). See Co. Litt.y I88.b. 

“A limitation to, or trust for, several, either nominatim or as a class, with 
any words implying a distinctness of interest, makes them tenants in com- 
mon,® 

This estate is created in England when several persons have several 
distinct estates, either of the same or of a different quantity, in any subject 
of property, in equal or unequal shares, and either by the same act or by 
several acts, and by several titles, and not a joint title. A tcnancy-in- 
common will, as a rule, be construed to exist wherever the instrument creat- 
ing it indicates that the land is to be held in shares, equally, or in moieties, 
or the nature of the transaction is such as to preclude the intention of 
survivorship such as an acquisition of land by partners for the purposes of 
their business. 

A tcnancy-in-cominon differs from a joint tenancy in this respect: joint 
tenants haver one estate in the whole, and no estate in any particular 
part;. . . .Teiiants-in-conimoii have several and distinct estates in their 
respective parts which may be in unequal shares and for estates of unequal 
duration. . , .Each tcnant-in-common has, in contemplation of law, a distinct 


1. Wharton’s Law Lexion, 1 4th cd,, 1053, 540-42. 

2. Stroud’s Judicial Dicuonwy, 3d cd., 1952, vol* 2, 1531. 

3. Stroud, ibid.y vol. 4, p, 2988. 
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tenement and a distinct freehold Tenants-in-common hold by unity of 

possession, because neither of them knows his own severalty, and therefore 
they all occupy promiscuously. . . .There being no entirety of interest among 
tenant5*in-common, each is seised of distinct though undivided share ; they 
hold neither ‘per mic’ (not at all) nor 'per tout’ and consequently the jus 
accrescendi docs not apply to them.^ 

To quote Littleton, Section 292 (for which see Coke upon Littleton, 189^.) : 
“...the essential difference between joyntcnanis and tenants in common is 
that joyntenants have the lands by one joint title and in one right, and 
tenants in common by scvcrall titles, or by one title and by severall rights ; 
which is the reason, that jointenants have one joint freehold, and tenants in 
common have severall freeholds. Only this property is common to them 
both, viz^ that their occupation is individed and neither of them knoweth his 
part in severally.” 

As to joint tenancy and tenancy in common generally, see Coyle v. 
AVFadden, [1901] 1 Ir. R. 298 : S.C, 35 I.L.T.R. 93 ; Smith v. Savage, [1906] 

1 Ir. R. 469. 

The concept of joint tenancy in India. — Section 45 of the Transfer of 
Property Act, 1882, prescribes the incidents of joint transfer for consideration. 
Section 45 lays down : 

“Where immovable property is transferred for consideration to two or 
more persons, a.id such consideration is paid out of a fund belonging to them 
in common, the/ are in the absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly as may be, with the 
interests to which they were respectively entitled in the fiincl ; and, where 
such consideration is paid out of separate funds belonging to them respec- 
tively, they are, in the absence of a contract to the contrary, respectively 
entitled to interests in such properly in proportion to the shares of the consi- 
deration which they respectively advanced. 

“In the absence of evidence as to the interests in the fund to which they 
were respectively entitled, or as to the shares which they respectively 
advanced, such persons shall be presumed to be equally interested in the 
property.” 

The Section does not deal with the question whether the transferees take 
as joint-tenants or as tenants-in-common. In case of legacy, the law is that a 
legacy does not lapse if one of two joint legatees die before the testator. Section 
106 of the Indian Succession Act, 1925, lays down that if a legacy is given to 
two persons jointly, and one of them dies before the testator, the other legatee 
lakes the whole. If however a legacy is given to legatees in words which 
show tliat the testator intended to give them distinct shares of it, then, if any 
legatee dies before the testator, so much of the legacy as was intended for 
him shall fall into the residue of the testator’s property.® Even in the cons- 

1. Wharton, ibid*^ 980. 

2. Section 107, ibid. 
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truclioil of a will the tendency of the Court is to lean against joint tenancy.^ 
A joint tenancy has been recognized in a gift by will of an Indian Christian 
and that of a Parsee* In Arakal Joseph v. Domingo Jnas, (1911) 24 Mad, 80, 
it was observed that where there were no words in an instrument of gift of 
property to several persons indicating an intention to create tenancies in 
common there would be a presumption that the donees would hold the 
property as joint tenants and not as tenants in common. In Naoroji v, 
Perozbaii (1899) 23 Bom. 80, Jehangirji Nussserwanji Wadia’s will was cons- 
trued as having given joint tenancy rights to his grandsons. 

In Jogeswar Natain v. Ram Chandra, (1896) 23 Cal. 670 P. C., a Hindu 
testator bequeathed a 4-anna share of a zamindari to his youngest widow and 
her son. The will was construed as to have given to each of the two legatees 
an absolute interest in a 2-anna share of the testator's estate. Apart from 
Section 106 of the Indian Succession Act, 1925, cited above, among the Hindus 
the principle of joint tenancy has been recognized only in case of co-parcenary 
between members of an undivided family. 

This view has been accepted in several decisions.® But even if the grantees 
are members of a co-parcenary they take as tenants-in-common® unless a 
contrary intention appears from the grant.* 

Cases of joint tenancy.— Cases of joint tenancy are not however rare.® 

The expression ‘as joint tenants' is, no doubt, a technical expression, but 
its import may be controlled by a context so that, notwithstanding that 
expression, a tenancy in common may be created.® In an action in ejectment 
all persons in possession should be impleaded as defendants.^ 

Joint tortfeasors. — Tortfeasor is a wrongdoer. As to who are joint tortfea- 
sors see Halsbury, 3d ed. title TORT. According to the common law of 
England no right of contribution existed between tortfeasors. Therefore, if A 
recovered in tort against B and C, and levied the whole of the damage 

1. Adm Gin. qf Madras v. Monej^t (1892) 15 Mad. 448, 469, Jogeswar v. Ram Chandra 
(1896) 23 Gal. 670, 679 P.G. Hat Prasad v. Skukhdevi (1915) 37 All. 241, 246. 

2. Gopt V. Jaldkaia, (1911) 33 All. 41. Jio v, Rukuran, (1927) 8 Lah. 219 : A.LR. 1927 
Lah. 126. 

3. Bat Diwall v. Patel Bechardas, (1902) 26 Bom. 445. KUhori v Mundra, (1911) 33 All. 
665. Ram Plan v. Krishna Piari (1921) 43 All, 600: A.I.R. 1921 All, 50. Janakiram v. 

(1926) 494 Mad. 98 : A.I.R. 1926 Mad. 273. Bhoba Tarini v. Peary Lall (I B9 7) 
24 Cal. 646, 653. Sankaranarayana v. Koppaya^ A.I.R. 1926 Mad. 236. Damodardas v. Dayahhai 
(1897) 21 Bom. I, 15. Munnu v. Umrao^ 39 P.R. 1909 : 1 I.G. 720: 59 P.L.R. 1909: 55 

P.W.R. 1909. 

4. Yeihirojdu v. Mukuniku, (1905) 28 Mad. 363. Nafpal v. Md. Alt (1885) 11 Cal. 1 P.G. 

5. Bhoba Tarini v. Peary Lall, (1897) 24 Gal. 646. Bat Mamubai v. Dossa Morarji (1891) 15 
Bom. 443. Jairam Narronji v, Kuverbai, (1885) 9 Bom. 491, 509. Navroji v, Perozbai^ (1899) 
23 Bom. 80, 97, 98. Shyam Bhai v. Puruskothamadoss, A.I.R. 192$ Mad, 645, 653. Nagalingam 
V. /JamarAWam, (1901) 24 Mad. 429, 437. Tethirajulu v, Mukunihu, (1905) 28. Mad. 363, 
373. Venkataramiah v. Subramanium, 16 M.L.T. 489: 26 I.G. 393. Indoji v. fCothepalU Ram* 
ehandra^ 54 LC. 146. Raja Rajeswara v. Sundra, 27 M,L,J. 694 : 27 I.C. 283. 

6. Stroud, ibid., voL 2, 1532. 

7. Damadar v. Kanchan, A.I.R. 1963 Orlsaa 140. 
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against 5, B could not recover anything from C.' The principle underlying this 
decision was that no presumed contract to subscribe to the commission of 
a wrong would be enforced.* This rule was confined to cases where the per- 
son seeking relief was aware that he was committing an unlawful act.* After- 
the Law Reform (Married Women and Tortfeasors) Act, 1935 (25 and 26 
Geo. 5, c. 30) • in England now there is a statutory right of contribution 
between joint tortfeasors. 

Following the common law of England, in India, too, it was, earlier, held 
that the rule of contribution was not applicable to joint tortfeasors.® I\ was 
however conceded that whether the rule against contribution between joint 
tortfeasors would apply in a given case was an issue of construction.® It was 
in Dharni Dharv, Chandra Shekhar^ A.I.R. 1951 All. 774, a full bench decision, 
that it was observed that the English rule formulated in Merryweather v. Nixan 
(1799) 8 Term. Rep. 186 : 101 E.R. 1337, namely, that there is no contribu- 
lion among joint tortfeasors has no application to cases in India. See however 
Baldeo v. Harbhajan^ A.I.R. 1963 Patna 227. 

In a suit for damages where a joint decree has been obtained, there is a 
right of contribution among the defendants, irUer se^ only if the wrong com- 
plained of were committed under bona Jide claim of right.'' Although it may 
have been rightly held in the former suit that both the judgment-debtors were 
jointly liable for the mesne profits of land for three years, it will still be open 
to the defendant in the suit for contribution to show that the plaintiff alone 
enjoyed those profits ; and in that case the plaintiff will not be entitled to 
contribution.® 

The question as to whether as between persons against whom a joint 
decree has been passed there is any riglit of contribution at all depends upon 
the question whether the defendants in the former suit were wrongdoers in 
the sense that they knew, or ought to have known, that they were doing an 
illegal or wrongful act. In that case no suit for contribution will lie. If the 
defendants in tlic former suit, were not guilty of wrong in that sense, but 
acted under a bona fide claim of right, and had reason to suppose that they 
had a right to do what they did, then they may have a right of contribution, 
inter $e ; and in such case the Court should enquire what share they each 
took in the transaction.® 


1. Merryweather v, Nixan, (1799), 8 Term. Rep. 186. 

2. Per Lard Halsburry in Palmer v. Wick and Pulieneytown SUatn Shipping Co., 11894] 2 A.C. 
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4. See Section 6 (1) (c), ibid. 
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6. Lakshmana v. Bangasutni, (1894) 17 Mad. 78. 

7. Suput Singh v. Imrit Tewari, (1880) 5 Gal. 720 : 6 G.LR. 62. 
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9. Suput Singh v. Imit Tewari, (1880) 5 Gal. 720 : 6 C.L.R. 62. 
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After a 'decree has been obtained against two or more tortfeasors which 
imposes A joint and several liability upon each one of the judgment-debtors, 
if one of them is made to pay the entire amount of the decree, justice and 
fair play require that he should be able to share the burden with his com- 
peers, namely, the other joint judgment-debtors. Further, a tortfeasor may 
recover contribution from any other tort-feasor who is, or would, if sued, 
have been liable in respect of the same damage, whether as a joint tort- 
feasor or otlierwise. The question whether contribution is actually recover- 
able and, if so, in what proportion, would necessarily depend on various 
factors and principally on the facts of the particular case. Apportionment of 
the entire liabiliiy is to be made in such proportions as the Court thinks just 
and cnquitable, having regard to the extent of the moral responsibility of the 
parties concerned for the damage caused. This is so, even in the case of 
conscious tortfeasors.^ 

A person who has been called on to pay a sum of money by reason of his 
own negligence cannot require contribution in respect of such sum. A and B 
being jointly liable to pay a sum of money, A negligently pays part thereof 
to persons not entitled ; he will be unable to make B contribute thereto.* 
Persons are not joint tortfeasors merely because their independent wrongful 
acts have resulted in one damnum.* When the claim is based on the terms 
of a compromise, the rule that there is no right of contribution amongst 
jointfeasors has no application.^ Where collusion is proved, suit for contri- 
bution is not maintainable where the parties are joint wrong-doers. ® The 
rule preventing one wrong-doer from claiming contribution against another 
is confined to cases where the person seeking relief must be presumed to have 
known that he was acting illegally.® In a suit for damages against A and 
others for breach of a covenant not to open a ferry at a particular place, 
a decree was obtained against all the defendants, and the amount of this 
decree was levied by execution from A alone. A could bring a suit for contri- 
bution against his co-dcfendaiUs in the former suit.’ 

The responsibility of a joint promisor. —When two or more persons 
make a joint promit-e, the promisee may, in the absence of an express 
agreement to the contrary, compel any one or more of the joint promisors 
to perform the wliole of the promise. J, B and C jointly promise to pay D 
Rs. 3 000, I) compel cither A ov B or C to pay him Rs. 3,000. He may 
also compel any two or all of the promisees to pay the sum of Rs. 3,000, 
Where a promise wa.s intended to be made by several persons jointly, and 
one or more of those pcrsoJis failed to enter into the agreement or to execute 


1. Uharni Dhar v, Chandra Shekhar, (F.B ) A.I.R. 1951 All. 774. 

2. M'llreaik v. MargeUon, (P85), 4 Doug. (K.B.; 278. 

3. The Koursk [1924] P. 1 1-0. 

4. Mhal Singh v. Collector of Bulandshahr, (191b) 38 All. 237. 

5. Gobind v. Stigobindf (1807) 24 Cal, 330* 

6. Kiihna Ram v. Rakmini Sewak, (1887) 9 All 221. 

7. Btojendro Kumar v. Rcu^h Bthari» (1886) 13 Cal. 330, 
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the imtrument of the agreement, there would be no contract, anti therefore 
no liability could be incurred by such of them as had entered into the 
agreement.^ Similarly, one of the parties cannot introduce a limitation of 
his liability without the consent of the other promisors.* In the case of 
a joint promise each of the promisors is liable as between himself and the 
promisee to perform the whole of the contract.® Where he alone is sued 
on the contract, he is entitled to have the other promisors joined as defen- 
dants.* Limitation in favour of one of the joint promisors docs not bar 
the other paying promisors from realizing contribution from the co-promisor 
against whom the remedy was barred by limitation.® 

When a Joint promise is not enforceable against some of the pro* 
misors. — Where a joint promise is not enforceable against some of the 
promisors, it will be binding on the rest. In Jamna Bai v. Vasmta Rao^ 
(1916) 39 Mad, 409 P.C., a compromise being made on behalf of a minor 
without having complied with the requirements of Section 462 of the Code 
of Civil Procedure, 18Q2, as to obtaining the leave of the Court, was not 
enforceable against the minor. The fad that a joint bond executed as a 
part of the compromise was not enforceable against tlie minor, did not 
absolve the other obligee from liability. In Sankole v. BadridaSy A.I.R. 1926 
Nag. 196, a joint contract was unenforceable against one of the promisors 
on the ground of his not signing the contract; it was however held enforce- 
able against the other promisor signing the agreement and receiving the 
consideration. In the case of a joint purchase ])y two vendees of whom one 
was a minor and the other major, the money could be recovered from the 
major vendee alone.® 

Where the liability for the mortgage money is joint and several as against 
the mortgagors and the subsequent transferees, and as against the several 
mortgage properties in their hands, the fact that the liability cannot be 
enforced against some of them on account of bar in law, e.g., by provisions 
in the Orissa Money-lenders Act, 1939, will not exonerate others. It is also 
open to the mortgagee to enforce the enlirc mortgage liability against a 
part of the mortgage properties absolving the rest. It is an incident of 
liabilities which arc joint and several.'^ 

Equity and contribution. — The right and duty of contribution is 
founded on doctrines of equity ; it does not depend upon contract.® A 

1. National Provincial Bank of England v, Brackmbury, (1906) 22 T.L.R. 797. Coopmsw, 
United Contract Corpn.^ Ltd., (1897) 14 T.L.R. 29. Royal Albert Hall Corpn Winehilsea, 
(1891) 7 T.L.R. 362 G. A. See however below. 

2. ElUsmm Brewery Co. v. Cooper, [1896] 1 Q.B. 75. 

3. Riehardf V. Heather, (1817)1 B. & Aid. 29. Mountstephen v. Brooke, (1818) 1 B, & 
Aid. 224. King v. Hoare, (1844) 13 M. & W. 494, 505. 

. 4. Pirie v. Richardson, [1927] 1 K.B. 448 C.A. 

5. Gureham v. Ram Bharon, A.I.R. 1943 Oudh 218, 224. 

6. Sain Doiv. Ram Chand, (1923) 4 Lah. 334 ; A.I.R. 1924 Lab. 146. 

7. Covinda v. Venkatakrishnayya, A.I.R. 1950 Orissa 6, 

8. Kazim AH v. Sadig Aii, A.I.R. 1938 P. G. 169, 174. 
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common liability is of the essence of the right of contribution.^ In estimating 
the amount of contribution to which a plaintiff is entitled to rule in equity 
is that regard must be had to the number of persons remaining liable and 
solvent at the time of the payment.* The defendant is not liable to any 
contribution until the amount actually due from him has been ascertained.® 
The plaintiff cannot require other persons to contribute to the costs which 
he has been compelled to pay in the proceedings establishing his liability.® 
Where however one of several co-defendants pays the whole of the plaintiff’s 
costs which were ordered to be paid by the defendants, he can obtain 
contribution in respect thereof from the other co-defendants in the 
action.® The apportionment of liability should be on the basis of in- 
terests.® 

Contribution is between persons equally bound.’ The claim for contribu- 
tion is based on principles of equity rights of the parties in accordance 
with rules consistent with justice, equity and good conscience.® Special 
circumstances may render the general rule of contribution inapplicable.® 
The liability to contribute is based on an equity arising out of the co-debtor’s 
payment, and it has no reference to the original liability to the common 
promisee,^® 

When one of the judgment-debtors pays off the decretal debt, he has a 
right to contribution from his co-judgment-deblors, but to what extent and 
in what proportion may depend upon the circumstances of each casc.^^ 

A person in wrongful possession of property can bring a suit for contri- 
bution against the person really entitled, if the payment be made in good 
faith. But if the payment be made with the ulterior motive of creating 
title, there is no right of contribution.** 

Where A*s title to the estate of B (deceased) based upon an alleged will 
in his favour by B is found to be false owing to A's inability to prove the 

1 . Joj> Chand V. Dole Gobinda. A.LR. 1944 Cal. 272. 

2. Hitchman v. Steward, (1855) 3 Drew. 271. Lowe v, Dwon, (1885) 16 Q, B.D. 455 
Ramskill v. Edwards, (1885) 31 Ch. D. 100. 

3. Sharpe V, Cummings, (1844) 2 Dow. & L. 504, Bates v, Towndley, (1848) 2 Exrh. 152 
Wolmershausen v, Gullick, [I893J 2 Gh, 514. 

4. Knight V, Hughes, Z G, ’,Gilletty.Rippon, (1829) Mood, & M. 406 ; 

Roach V. Thompson, (1830) Mood, & M. 487 ; Blyth v. Smith, ( 1 843) 5 Man. & G. 405 j 
Tindall v. Bell, (1843) 1 1 M. & W. 228 ; Pierce v. Williams, (1854) 23 L.J. Ex. 322, See also 
the Millwall [1905] p. 155 C. A. at p. 176. 

5. Xewry Salt Works Co, v. Macdannell, [1903] 2 I.R. 454. 

6. Nityananda v, Banamali, A. I.R. 1962 Orissa 1. 

7. Nandlal v. Ram Airtt, A.LR. 1950 Pat. 212. 

8. Bejoy Kumar v. Kusum Kumari, A. I.R. 1929 Gal. 315. 

9. Jagpati v. Sukhdeo, A.LR. 1942 Pat. 204. 

10. Abraham Servai v. Raphial, (1916) 39 Mad. 288 \Kazim AH v, Sadiq AH, A.LR. 1938 
P.C. 169, 174. 

11. McsniLalv, TirthalaL A.hK. 1953 Gal. 313. Mangarao v. Kishan Rao, A.LR. 1963 
Andhra 98. 

12. Jinnat AH v. Fateh AIL (1911) 9 LC. 219 ; (1910-11) 15 G.W.N. 332. 
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will, and A is not able to prove that he held the estate believing in good 
faith in his title, A cannot recover from B*s heirs payments made by him, 
while he was in possession, to discharge debts due by B, whether secured 
or unsecured unless such payments were made to avert an imminent loss to 
the estate.^ 

Certain properties, which were subject to a common charge for restitu- 
tion, were purchased by 25 sharers. By a final decree in a partition suit 
these properties were allotted equally to all the 25 sharers but no provision 
was made for the discharge of the liability imposed on the properties. 
There being no agreement among the common purchasers as regards the 
contribution of this burden at the time of purchase or at the time of the 
passing of partition decree, the general principle of law, namely, equality 
of burden and equality of benefit as the basis of the claim for contribution 
was applicable to the case.* 

Both Section 43 of the Contract Act and Section 82 of the Transfer of 
Property Act deal with the question of contribution. But while Section 43 
of the Contract Act deals with contracts generally Section 82 of the Transfer 
of Property applies to mortgages. Where the right to contribution arises 
out of a mortgage, Section 82 of the Transfer of Property Act will exclude 
Section 43 of the Contract Act on the principle that when there are a 
general law and a special law dealing with a particular matter, the special 
excludes the general,* 

Joint promisor’s right to contribution. — When one or more of the 
joint promisors has or have fulfilled or has or have been compelled to fulfil the 
joint promise in favour of the promisee, he or they may compel the non- 
fulfilling joint promisor or each of the non-fulfilling joint promisors to 
contribute equally with himself or themselves to the performance of the 
joint promise. This rule is however subject to any contrary intention 
appearing from the contract itself. A, B and C jointly promise to pay D 
Rs. 3,000. C is compelled to pay the whole amount. A is insolvent, but 
his assets are sufficient to ratably pay only one-half of the debts to his 
several creditors. C is entitled to receive only Rs. 500 from i4’s estate, and 
[(Rs. 3,000~Rs. 500) -f2 =] Rs. 1,250 from B. 

The joint promisor’s right to contribution is a statutory one and docs not 
depend on any express agreement between the parties. When the liability 
was common and one of several persons jointly or jointly and severally 
liable under a contract is called upon to perform the contract in full or to 
discharge more than his own proper share, he has the statutory right, under 
Section 43 of the Indian Contract Act, 1872, to call upon the persons 
jointly or jointly and severally liable with himself to contribute to the 
liability which he has incurred. The payment which he has made will be 

1. Saradamha v, Pattabkt'ranuoiya, (1930) 53 Mad, 952. 

2 . Miyyappa v. Murugappa^ A.I.R . 1 960 Madras 1 1 7, 

3. K^iUr Lai v. Hari Lai, A.I.R. 1952 S.G. 47. 
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treated under Section 43 as a payment to the use of all the co-debtors or 
co-contractors. This statutory right to contribution can be waived by an 
express agreement to the contrary. A promisee cannot however in any 
way absolve a joint promisor from his liability to contribution so far 
as his other joint promisors are concerned who may have performed the 
promise.^ Where on a joint hand-note a decree was passed against all 
promisors but realized from only one of them, a suit for contribution lay 
against the other promisors.® Where the liability for rent under a tenancy 
was joint and several, and one of the tenants paid the whole rent he could 
get a decree to recover jointly from the others.® Defendant’s title to an 
eight-anna share in a having been declared in a suit brought by him 
against the plaintiff, the latter sued the former for a moiety of the rents 
recovered from him by the land lord when he was in exclusive possession 
ofthtjole, f/Wrf, that the plaintiff was entitled to recover if the payment 
was made by him in good faith, subject however to a deduction on account 
of mesne profits realized by him in respect of the defendant’s share. If the 
payment was made with a view to creating title in the entire jote, it could 
not have been made in good faith. It would be a voluntary, payment and 
one not made lawfully within Section 70 of the Contract Act.^ 

The liability for contribution will arise if the liability that was discharged 
by one of the parties was the joint liability of both. If on the other hand 
the liability was the exclusive liability of one, and if that one discharges 
that liability, he cannot turn round and claim contribution as against the 
other who was not liable at all, though as against a third parly both of them 
might be liable.® The plaintiff cannot invoke the aid of the Court to compel 
the defendant to do what he himself was bound to do.® 

Sharing of loss for non-contribution. — If any one of the non-fulfilling 
joint promisors makes default in contribution, the remaining of such joint 
promisors may be compelled in law to bear in equal shares the loss arising 
from such default. Aj B and C are under a joint promise to pay D Rs. 3,000. 
C is unable to pay anything, and A is compelled to pay the whole sum of 
Rs. 3,000. A is entitled to receive (Rs. 3,000-:- 2) = Rs, 1,500 from B, 

See also under Equity and contributiom supra. 

Surety’s rights. — The general provisions of Section 43 do not prevent a 
surety from recovering from his principal the payments made by the 
former on behalf of the latter. The same provisions, do not entitle the 
again, do not entitle the principal to recover anything from the 
surety on account of payments made by the principal himself. That is to 
say, the surety obliging himself on behalf of one or several or all of the joint 

1. J^arendra v. Pashupati, A.I.R. 1949 Gal. 242. 

2. Pfityanand v. Radhacharan, A.I.R. 1934 Patna 411* 

3. Mrdosh V. Jakaria, (1915) 27 I.C. 334. 

4. Jinnat AH v. FatekAH, (1910-11) 15 G.W.N. 332 ; (1911) 9 I.G. 219. 

5. Krishnan v. Kannan, A.I.R. 1955 Mad. 721. 

6. Jfuman v. Kamsshmar, A.I.R* 1935 Patna 146. 
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proitiisofs stands on a different footing from principal debtors as joint promi* 
sors. In case he fulfils his own obligation qua surety, he will be entitled to 
recover the payments made on behalf of the principal or principals from such 
principal or principals even when he or they were only a joint promisor or 
joint promisors along with other joint promisor or joint promisors. A joint 
promisor*s right to contribution from the other fellow joint promisor or joint 
promisors cannot be made in law a cloak for him to avoid his own responsi- 
bility to his surety. A surety cannot be required to collect contributions 
from the other joint promisor or joint promisors. The general law governing 
the relationship of a surety and his principal remains unaffected nothwith- 
staiiding the provisions of Section 43. That is to say, even though a surety 
is in the eye of the law only a joint promisor along with the principal debtor 
vis-a-vis the creditor, the surety is only a surety vis-a-vis the principal debtor. 
The rights of joint promisor as against the other joint promisor or joint 
promisors arc not available when any such joint promisor is a surety. B 
and C are under a joint promise to pay D Rs. 3,000. But A and B are only 
sureties for C. C fails to pay. A and B arc compelled to pay the whole sum 
of Rs. 3,000. They ere entitled to recover the sum paid from C. 

As to the law of inedmnity and guarantee see Sections 124-147, posL 

Co-sureties. — The right of contribution exists between co-sureties.^ 

Co-insurers. — The right of contribution exists as between co-insurers of 
the same property, although they contracted irulependontly of one another. 
Apart from this common law rule,® the English Marine Insurance Act, 1906 
(G Eelw. 7, c, 41), Section 80, also provides for the same principle. See also 
the (Indian) Marine Insurance Act, 1963, Section 80. 

The drawer of a bill who i.s compelled to pay the whole may claim contri- 
bution against the endorser where the real nature of the agreement between 
them is that botlt shall be sureties for the acceptor.® 

Co-trustee. — As to contribution between co-trustees in respect of liability 
for a breach of trust, sec v. Chambers^ (1896] 1 Ch. 685 C.A. ; 

and Robinson v. Harking [1896] 2 Ch. 415. 

Joint charge over several properties. — Where there is a decree charg- 
ing a number of properties, the charge-holder can proceed to enforce his 
charge against any item of properly lie pleases, whether the charge be divisi- 
ble or indivisible.^ 

1. Whiting V. Burke (1871), 6 Ch. App. 342. Arcedeckne v. Howard, (1875) 4.5 L.J. Ch. 622 
H, L, Craythorne v, Swinburne^ (1807) 14 Vcs. 160, 16t Cowell v. Edward^, fldOO) 2 Bo?. & P, 
268. Turner v. Davies, (1796) 2 Esp. 478. Browne v. LeCf (1827) 6 B, & C. 689. Deering v. 
Winchelsa, (1787) 2 Bos. & P. 270. Kemp, w, Finden, (1844) 12 M. & W. 421. Davies v. 
Humphreys, (1840) 6 M. & W. 153, 168. 

2. Pforth British and Mercantile Insurance Co. v. London, Liverpool and Globe Insurance Co, 
(1877), 5 Ch. D. 569 C.A. at p. 583. 

3. V. (1861) lOC.B.N.S. 561. Macdonald v. Whitfield, (1883), 8 A.G. 

733 P.C. 

4. Sauitribai v, Radhakishan, A.I.R. 1948 Nagpur 44. 
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A mortgagor part-sharer in a mortgage, or any person claiming title 
throiugh him, may not redeem his share unless the mortgagee has acquired 
in whole or in part a share of the mortgaged property.^ 

In Motilal V, Samal Bechar^ (1930) 54 Bom. 625, the plaintiff was required 
to pay the whole of the mortgage debt before he could redeem a portion of 
the mortgaged property. 

In Kazim Alia v. Sadiq AH and Fakhr Jahan v. Sadiq AH, (1938) 13 Luck. 494 
P.C., a Shia Mahomedan died possessed of a taluqdari estate which would 
devolve on a single heir and also of a non-taluqdari property which would 
descend according to the ordinary principles of Mahomedan law of the Shia 
school. Both the taluqdari and non-taluqdari were held liable for his debts. 
It was held that there would be a ratable allocation of the debts as between 
the taluqdari and non-taluqdari property. 

Partners and contribution. > Where partners are under a joint liability 
in respect of a particular contract arising out of and connected with the partner- 
ship, and a particular partner has been compelled to pay more than his share 
of such joint liability, the Court docs not enforce his right of contribution in 
respect thereof against his co-partners. His right of contribution is however 
enforced in an action for a general partnership account.® No contribution 
is allowed by reason of the contract of partnership in respect of individual 
transactions ignoring the other partnership transactions.* 

Where, however, two or more persons engage in a particular transaction 
which is distinct and separate from their partnership business, the Court will 
enforce the right of contribution.^ It will be a question of fact in each case 
as to whether a given liability is a partnership liability or an individual 
liability of any of the partners.* 

Under ordinary circumstances, the costs of a partnership suit should be 
paid out of the assets of the partnership, or, in a default of assets, by the 
partners in proportion to their respective shares, unless, any partner denies 
the fact of a partnership, or opposes obstacles to the taking of the accounts, 
and so renders a suit necessary, when he is usually made to pay the costs up 
to the hearing.® 

Section 43 applies as much to partners as to other co-contractors. A judg- 
ment against one partner is no bar to a subsequent suit on the contract or 
obligation against the other partners, so long as the debt is not extinguished. 


1. ShaK Ram Chand v. Farbhu Dayal, 11942] All, 608 P.G. 

2. Sedgwick v. Daniell, (1857) 2 H. & N. 319. Sadler v. Nixon, (1834) 5 B. & Ad. 936. 
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Sukhdeo, A.I.R, 1942 Pat. 204. Meyappa v Palaniappa, A.I.1<.. 1949 Mad. 109. Manni Laly. 
Narain Das, A.I.R. 1946 Nag. 1 18. Gopala CheUy v. Vtjayaraghavachariar, (1922) 45 Mad. 378: 
A.I.R. 1922 P.G. 115. 

3. Manm Lai v. Narain Das, A.I.R. 1946 Nag. 1 18. 

4. Sidmek v. Daniell, (1857) 2 H. & N. 319. 
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as the liability of partners is a joint and several one.^ 

Where the original liability of the partners was a joint liability^ a partner 
had no authority, without the consent of his partners, to change the joint 
liability of each partner, which was the ordinary incident of the partnership, 
into a joint and several liability.^ 

Joint promise as cause of action.— Whether the promise is made to 
several persons jointly or several persons join in making the promise, in either 
case there is only one debt or obligation, and performance made to or by <me 
of the joint promisees or joint promisors discharges the contract altogether. 
Where one of the defendants sets up a defence which goes to the whole cause 
of action, the other joint promisors are entitled to the benefit of it, though 
they have not pleaded it.^ When judgment has been recovered in a court 
of record the original cause of action is merged in the judgment — 
transit in rent judicatam — and a second action cannot be brought in respect of 
the same cause of action.^ In the absence of statutory provisions to the con- 
trary, an unsatisfied judgment of a foreign Court docs not operate as a 
merger of the original cause of action.^ 

The rule as to joint liability has no application in cases where the liability 
of the debtors is several as well as joint. Section 43 of the Indian Contract 
Act, in the absence of a contrary intention appearing in the contract, makes 
all joint contracts joint and several in their incidents. In Hemendro Coomar v. 
Rnjendtolally (1878) 3 Cal. 353, it was held that a suit in which a decree had 
been obtained against one of several joint makers of a promissory note was a 
bar to a subsequent suit against the others. It was observed that the effect 
of Section 43 was not to create a joint and several liability in such a case. 

Section 43 deprives a co-contractor sued alone of his right to have his co- 
rontractors joined with him in the action. Section 233 gives to the party 
dealing with an agent who is personally liable a double form of 
election. He can choose between suing both principal and agent Jointly or 
electing to sue one of them. If he sues one to judgment, a suit against the 
other is barred.® 

The plaintiff had deposited certain sums of money with a “sabha** (caste 
organization) according to its resolution passed by the defendants at a mcct- 


1. In rc Valhbhai Adamjij A I.R. 1933 Bom. 407. 
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95. Tqyhf v. Hollard, [1902] 1 K.B. 676. JToAnAe v. [1951] 2 K.B. 670, 675,676; 
[1951J2 AUE.R. 179, 181. 

G. Skiolal Modlal v. Birdichand Jkrod, (1917) 19 Bom. t.R. 370. 
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ing of tho *sabha\ The defendants had also promised to repay the deposits 
with interest on completion of the arbitration proceedings. On refusal to 
return the deposits, the plaintilff brought a suit for recovery of the same 
against the defendants personally and not against the ‘sabha* as such. The 
promise by the defendants having been a joint promise, Section 43 was appli- 
cable to the case and the plaintiif in the absence of express agreement to 
the contrary could sue any one or more of the promisors to enforce the whole 
promise.! 

It is not incumbent on a person dealing with partners to make them all 
defendants in a suit,* Before a joint promisor can resist a suit on the ground 
that his co-sharer is not impleaded he must show that there was a definite 
contract that each promisor should not be separately liable.® In a suit 
brought upon a contract made by a firm the plaintiff may select as defendants 
those partners of the firm against whom he wishes to proceed, allowing his 
right of suit against those whom he does not make defendants to be barred.* 
In a suit upon a contract made by a partner on behalf of the partnership the 
promisee can compel all or any one of such partners to perform the whole of 
the promise,® In view of Section 43, it was not necessary to implead the 
defendant firm as a whole where only one partner signed a contract.® 

Joint promise and individual suits, — When the promise is simply joint, 
as distinguished from joint and several, a judgment recovered against one or 
more of the several joint debtors bars an action against the others. Joint 
debtors, as distinguished from joint and several debtors, have the right to 
insist upon being sued together. The creditor by recovering a judgment 
against only one or more of the joint debtors disables himself from suing the 
rest of the joint debtors in separate actions. In the case ol a joint promise, 
there being only one cause of action, the cause merges in the judgment pie- 
viously obtained. The rule is however not so in cases of obligations that arc 
joint and several.’ 

In England, too, exceptions have been grafted upon the general rule regar- 
ding the cause of action in a joint promise.® 

Under the statutory provisions of Section 43, the joint liability of a contrac- 
tor has been made a joint and several liability in its incidents. The rationed 
decidendi of the several cases falling under Section 43 have to be accepted 
accordingly. 
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King V. Hoare, (1844) 13 M. & W, 494, Re Davison. Ex parte Chandler (1884), 13 Q.B.D. 50. 
Blyth V. Fladgate, [1891] 1 Ch, 337. 

8. See HalBbury*8 Laws of England 3d cd., voL 8, 1954, para 382. 
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A judgment obtained against some only of the joint contractors and 
remaining unsatisfied is no bar to a second suit on the contract against the 
other joint contractors*^ In an action commenced against several joint 
debtors, the judgment recovered against one of them who admitted the claim 
did not bar the further prosecution of the suit against the others.* The 
omission in a previous suit against one of several joint promisors of a part of 
the cause of action was no bar under Section 43 of the Code of Civil Proce- 
dure, 1882, to a subsequent suit against another joint promisor for the portion 
so omitted.* 

Joint promise and limitation. — An acknowledgment signed by one of 
the joint contractors saves the limitation as against himself though not 
agdinst others. Other joint contractors cannot be chargeable on account of 
an acknowledgment made by one of them.* One of several joint contractors 
cannot be chargeable by reason only of an acknowledgment signed by the 
other or others of them. Co-mortgagors come within the scope of the words 
“joint contractors”.* ^ 

Where the mortgaged property has devolved on two heirs of the deceased 
mortgagor as tenants in common with equal shares in the mortgaged property 
their position in respect of the mortgage debt is that of joint contractors, and 
an acknowledgment in writing and signed by one of them will be sufficient 
to keep alive the d(‘bt as against him alone and not against the other. The 
mortgagee can therefore enforce the entire mortgage debt as against the half 
share of the acknowledging debtor even though the claim has become barred 
by time against the other debtor,® 

In the case of a lease in favour of the joint family of // and his sons, the 
receipt of rents and profits by one of the sons was tantamount to a payment of 
interest, etc., to all the co-mortgagees in the given case within Section 20 of 
tlic Limiiation Act, 1908,’ Now see Section 19 of the Limitation Act, 1963. 

If a partnership has been dissolved and accounts have been wound up, 
the mutual rights and obligations of the partners therein being discharged, 
and an asset which has been forgotten or treated as valueless afterwards 
falls in, it ought to be divided between the partners in proportion to their 
shares in the partnership. But if no account has been taken, the proper 
remedy of a partner in respect of an asset so received is to have an account 
taken ; if his right to sue for an account is barred by limitation, he cannot 
sue the partner who has received the asset for a share ol it.® 

The fact that the acceptor of a bill was not liable because he was joined 

1. Md, Askari v. Radhe Ram, (1900) 22 All. 307. 

2. Dick V. Dkunji Jaitha, (1901) 25 Bom. 378. 

3. Ramanjulu v. Araimiudu, (1910) 33 Mad. 317. 

4 Cava Prasad v. Babu Ram, A.I.R. 1928 All. 387. 

s'. Md.Taqiv. Raja Ram, {¥3.) [mi] Ml 272. 

6. Janardhanan v, Mariam, A.I.R. 1957 Trav-Go. 186. 

7. Gaya Prasad v. Bahu Rom, A.LR. 1828 All. 387. 

8. GoPala Chetty v. Viivaraghavachariar, (1922J 45 Mad. 378. 
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as a party to the suit after the period of limitation had expired did not 
discharge the drawer from his liability, where the suit had been instituted as 
against him in time> The fact that the remedy against some of the defen> 
dants is barred by limitation does not relieve such defendants from their 
liability to contribute in case a decree is passed against others.* 

44 . Where two or more persons have made a joint promise, a 
release of one of such joint promisors by the 
fntjoinfcoSartor”^ promisee does not discharge the other joint 
promisor or joint promisors ; neither does it free 
the joint promisor so released from responsibility to the other 
joint promisor or joint promisors. 

Release of one of several joint promisors. — In India^ under the status 
tory provisions of Section 44 of the Indian Contract Act, 1872, in the case of 
a joint promise, the release of one or more of the joint promisors by the 
promisee does not result in the release of the rest of the joint promisors. In 
England, a release voluntarily given to one of a number of persons jointly 
or jointly and severally liable discharges the others.® The creditor may 
however while granting the release in favour of one or a few, reserve his 
rights against the others ; and in such a case the others are not discharged.* 

Section 44 of the Indian Contract Act, 1872, is a clear departure from the 
English rule mentioned above. Sections 42 and 45 of the Contract Act do 
not recognize the rule of survivorship and respectively govern the devolution 
of joint rights and joint liabilities. Under Section 44, a release of one of 
joint promisors by the promisee does not discharge the other joint promisor 
or promisors.® The position as regards joint judgment debtors is tlie same in 
principle as that as regards joint promisors under Section 41. Hence a 
release granted to one of them without the consent of the others doe 
not absolve the latter from liability.® Under the Indian Contract 
Act, 1872, joint liability implies joint and several liability. In view 
of the statutory provisions the release of one of several joint judgment- 
debtors does not affect the right of the decree-holder to proceed against 
the other judgment-debtors.’ The release of one of several joint 

1. Jambu Ramaswamy v. Sundararaja, (1903) 26 Mad. 239. 

2. Gurcharan v. Ram Bharos€^ A.I.R. 1943 Oudh 218. 

3. North V. Wakefield, (181*9) 13 Q,.B. 536. Re Hodgson, Beckett v, Ramsdale, (1885) 31 Gh, 

D. 177 C.A, at p. 188. Rc Wolmerskausen, Wolmcrskausen v. Wolmershausefif (1890) 62 L.T. 541. 
Ckeetham vrWard, (1797) 1 Bos. & P. 630 Ntcholson v. Reoill, (1836) 4 Ad. & EL 675. Re 

E. W.A., [1901] 2 K.B. 642. 

4. IVard v. National Bank of New Zealand, (1883) 8 A.C. 755 P.G. Duck v. Mayan, [18^2] 2 
.B. 511 C.A. Rice v. Reed, [1900] 1 Q,.B. 54 C.A. at p. 67. 

5. Mahadeosingh v. Balmukund, A.I.R. 1946 Nag. 279. 

6. Daulat Ram v. Punjab National Bank, LkL, A.I.R. 1933 Lab. 505. Mool Chand v. Alwar, 
(1916) 39 Mad. 548. 

7. Chand Mail V, Ban Bekari, A.I.R. 1924 CaL 209. Kim Ali v. K^yamaddi (1880) 
6C.L.R. 212. 
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mortgagors with no express reservation of the mortgagee’s remedy against 
the other mortgagors docs not ispo facto release the other mortgagors.^ 
A mortgagee has not only the right to release a part of the mortgaged 
security, but also one of the morgagors, without imperilling his right to 
proceed against the remaining mortgagors and the rest of the property.* The 
release of part of the mortgaged property by the mortgagee docs not take 
away as regards that part the liability to contribute which Section 82 of the 
Transfer of Property Act, 1882, imposes upon the different parts.* 

Ill the absence of a custom or contract to the contrary between joint 
debtors who arc jointly and severally liable to a creditor, each is not a 
surety to the other as defined by Section 126 ; nor do they occupy a position 
analogous to that of a surety strictly so-called so as to attract the provisions 
of Section 141.* 

In Hardas v. Ramguljarilal, (F.B.), A.I.R. 1947 Nagpur 61, the facts were 
this: In a mortgage suit a preliminary decree was passed against 1 5 joint 
owners of the mortgaged property one of whom was B whose share in the 
mortgaged property was one-fifteenth. After the plaintiffs applied for a 
final decree, B alone made an application to the Debt Relief Court under 
G. P. and Berar Relief of Indebtedness Act, 1939, for determination of the 
debt, the other defendants being sliown in the application as co-debtors ; 
and the final decree proceedings were thereupon stayed. The Debt Relief 
Court scaled down the debt and B was allowed to pay the same in instalments. 
TJiereafter the plaintiffs applied for the revival of the final decree proceedings 
and the question was whether the civil court had jurisdiction to do so despite 
the fact that the Debt Relief Court had framed a scheme for the paymeui of 
the debt. It was held that the integrity of the mortgage was not severed by 
reason of the order of the Debt Relief Court which was binding upon B and 
the plaintiffs. 

The fact that B and his one-fiftccnth share in the mortgage had been 
released from liability did not have the effect of releasing other defendants 
from liability in view of the application of Section 44. The proper course 
for the plaintiff was, therefore, to proceed against the rest of the defendants 
in respect of the whole debt and to throw the entire burden on to the 
remaining property. 

Section 44 applies to liabilities arising out of the breach of a contract as 
well as to the performance of contracts. In a suit for damages against a 
partnership firm, the plaintiffs compromised the suit with one of the partners. 
He alone was released.® When a partnership is determined by death, and 
the surviving partners continue to carry on the business, the Limitation Act 
is no bar to taking the accounts of the new partnerslup by going into the 


1. Krishna Charatt v. Sanat Kumar ^ (1917) 44 Gal. 162. 

2. Hardas v. RamguljarUal, (F.B.) [1947] Nag, 1 ; A.I.R. 1947 Nag. 61. 

3. Ram Chand v. Parbhu Dayal, A.I.R. 1942 P.G. 50, 

4. Vyravan v. Official Assigrui^ Madras^ (1932) 55 Mad. 949, 

5. KirUi Chunder v. Strutkers (1879) 4 Gal. 336. 
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accounts of the old partnership which have been carried on into the new 
partnership without interruption on settlement.^ 

Accord and satisfaction by one of the joint promisora, — Accord and 
satisfaction effected with one of several joint creditors discharges the joint 
debt.* Accord and satisfaction between the creditor and one of several debtors 
who are liable jointly or jointly and severally discharges in England the other 
debtors, unless it appears from the terms of the agreement or the surrounding 
circumstances that the creditor intended to reserve his rights against them.* 
Because accord and satisfaction is not merely an accord but also a satisfaction, 
there is no reason why the English rule as to accord and satisfaction should 
not apply to cases of joint and several liability under Section 43 of the 
Indian Contract Act.* As to accord and satisfaction, see pages 628-631, ante. 
Sec also under Section 62, post. 

Released joint promisor’s liability. — When one or more of the joint 
promisors has or have been released by the promisee, his or their discharge 
holds good only as against the promisee alone. He or they are not, because 
of such release by the promisee, relieved of his or their obligation of contri- 
bution in favour of the performing joint promisor or promisors.® 

Section 44 of the Indian Contract Act speaks of the release of one of the 
joint promisors by the promisee. Section 138 also speaks of release of one of 
the co-sureties by the creditor. Both in England and in India, a discharge of 
one of a number of joint debtors by operation of law does not release the 
others.® In India, in a number of cases it has been held that even where one 
of the joint promisors has been released by operation of law from joint and 
several liability vi.s-a-vis the promisee, he remains liable for contribution to 
the performing promisors.’ It will be pertinent, therefore, to ask, should we 
make any distinction between a release by the promisee and that by an 
operation of the law in the matter of assessment of contribution between the 
promisors, inter se? That is to say, should a joint promisor discharged by 
operation of law be released from his liability of contribution in favour of 
the unrolcascd performing promisors ? 

In England, in estimating the amount of contribution to which a plaintiff 
was entitled the rule of law, as distinct from equity, was that regard must be 
had to the number of persons ongitially liable and not to the number actually 


1. Ahinsa Bibi v. Abdul Kader, (I90i^) 25 Mad, 26. 

2. Wallate v. Kelsall, (1840) 7 M. & W. 264. Slteds v. Steeds, (1889) 22 Q,.B.D. 537. 
PoweUM. Brodhursl. [1901] 2 Ch. 160. 

3. J^tcholsim V. Reiill (1836), 4 Ad. & El. 675. Re li.W.A., [1901] 2 K.B. 642 C.A. Re 
Garner’s Motors Ltd., [1937J Ch. 594: [1937J 1 All E.R. 671. 

4. J^ew Standatd Bank v. Piobodh, A.I.R. 1942 Cal. 87. 

5. Mahadfosingh v. Balmukund, A.I.R. 1948 Nag. 279. Joj/ Chand v. Dole Gobinda, A.I.R. 
1944 Cal. 272. 

6. Re Garner’s Motors, Ltd., [1937] Ch. 594: [1937] 1 All E.R. 671. 

7. Jankibaiv. Rama 1948 Nagpur 292 : [1947] Nag. 881. Kunju Maina v. Eapea 

Chacko, A.I.R. 1954 T.C. 499. 
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liable and solvent at the time of payment.^ But the rule of equity followed 
in England has always been that regard must be had to the number remain- 
ing liable and solvent at the time of payment.* After the Supreme Court of 
Judicature (Consolidation) Act, 1925, the equity rule now prevails in 
England. The defendant is not liable to any contribution until the amount 
actually due from him has been ascertained.* Secondly, when the contract 
had been joint and several, the release of one joint promisor by operation of 
law cannot be viewed at par with a release by the promisee which release 
may be mala fide or tinged with fraud or collusion. Thirdly, when the inten- 
tion of the present day Legislature has been to relieve the debtors in certain 
circumstances, and there has been a conflict between the common law of 
India and statute law, the statute law should prevail. Fourthly, in any case 
the Supreme Court of India should examine the position and give a conclu- 
sive opinion in the matter of the question as to whether a release of one joint 
debtor by operation of law should be viewed at par with a release of such 
promisor by the promisee in the matter of the released promisor’s liability of 
contribution in favour of the unrelcased and performing joint promisors. 

45. When a person has made a promise to two or xnore 
persons jointly, then, unless a contrary intention 
rights!*^*"" appears from the contract, the right to claim 

performance rests, as between him and them, 
with them during their joint lives, and after the death of any of 
them, with the representative of such deceased person jointly 
with the survivor or survivors, and, after the death of the last 
survivor, with the representatives of all jointly. 

Illust rattan 

A, in consideraiiun of '),000 rupees lent to him, by B and C promises B and C jointly 
to repay them that sum with interest on a day specified. B dies. I’lic right to claim per- 
formance rests with representative jointly with C during C’s life, and after the death of C 
with the representatives of B and C jointly. 

Devolution of joint rights. — Where there arc joint promisees, under 
Section 45 of the Indian Coi tract Act, the benefit of the promise devolves 
on the representatives of a deceased promisee, rhus the surviving promisee or 
promisees together with the representatives of the deceased joint promisee or 
promisees can jointly claim the performance of the promise. When all the ori- 
ginal joint promisees die, their respective representatives are jointly entitled to 
claim its performance. Ay in consideration of Rs. 5,000 lent to him by 
B and C promises B and C jointly to repay them that sum. B dies. The 

1. Batard v. Hawes (1853), 2 E. & H. 287. 

2. Hilchman v. Stewart (1855), 3 Drew. 271. Lowe v. Dixon (1885), 16 Q..B.D. 455. Ram- 
skill V. Rdwardsy (1885) 31 Gh. D. 100. 

3. Sharpe v. Cummings. (1844) 2 Dow. & L. 504. Bates v. Townley^ (1848) 2 Exch. 152. 
Wolmershausen v. Gullick, [1893] 2 Gh. 514. .Vm Halsbury*s Laws of England, 3d cd. 1954, 
para. 403. 
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right to clRim performance rests with 5’$ representative or representatives 
jointly with C during C*s life ; and after C^s death such right rests jointly 
with the respective representatives of B and C. By an express intention 
to the contrary the said statutory rule of devolution of joint rights is capable 
of being contracted out by the parties. 

In England, in case of a joint promise on the death of one of several joint 
promisees the right of action on the promise rests by common law in the 
survivors of them.^ Section 45 of the Indian Contract Act does not recognize 
the said English rule of survivorship and prescribes the rule of devolution of 
joint rights.* 

Co-trustees are in a different position from joint promisees. Section 45 
of the Contract Act has no application to such case.® See Sections 44 and 43 
of the Indian Trusts Act, 1882. 

Realization of joint rights. — Where a promise is made to several 
persons jointly or the rights under a joint promise devolve on several 
persons jointly, the promisees or the surviving promisees and the representa- 
tives of the deceased promisees or the representatives of all the deceased 
promisees are entitled collectively to the performance of the joint promise. 
Proceedings to enforce the performance of such a promise can be taken 
only in the names of all the joint promisees or their representatives. The 
promise having been made to all the promisees jointly and to none of them 
separately, only one or a few of the promisees cannot sue to the exclusion 
of the other promisees. Where a joint promisee refuses to joint as a 
plaintiffj he may be made a defendant. Where however a promise made 
to several persons jointly is required to be construed as being made also 
with each of the several promisees, as in the case of a contract under seal 
made in England after 1925, for example, the joint promise in its incidents 
becomes a joint and several promise ; and, in the circumstances, each joint 
promisee will be entitled to bring an action on the piomise without 
joining the other promisees or their representatives. This is, again, subject 
to an intention to the contrary as appearing from the contract as made by 
the parties. 

Sections 42 and 45 of the Indian Contract Act prescribe respectively the 
devolution of joint liabilities and joint rights in a way different from the 
rule of survivorship of the English common law rule. Section 43 renders 
a joint promise a joint and several promise qua the promisors with all its 
attendant incidents. Section 45 while prescribing the rule of devolution 
of joint rights in a way different from the common law rule of survivorship 
is silent as tO' the nature of the respective rights of tlie promiseees where 
their rights are joint and several qua promisees. 

1, Martin V. Crompe, (1698) I Ld. Raym 340; Anderson v. Martindale, (1801) 1 East 
497 ; Jell v. Douglas, (1821) 4 B. & Aid. 374 ; AUood v. RatUnbufy, (1822) 6 Moore C.P. 
579. 

2, Mahadeosingh v. Balmukund, A.I.R. 1948 Nag. 279. 

3, Manila v. NaUuti, A.I.R. 1949 Mad. 654. 
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The genus of joint promise may comprise a number of cashes. There may 
be a case where several persons as promisors bind themselves simply jointly 
to only one promisee. Or, several persons as promisors may bind themselves 
jointly and severally to only one promisee. In the absence of an 
express agreement to the contrary, the first mentioned case of joint promise 
par excellence will be rendered joint and several under the statutory provisions 
of Section 43 of the Indian Contract. Thirdly, a number of persons as 
promisors may bind themselves to a number of persons as joint promisees 
par excellence. In this third category of cases, in the absence of an express 
agreement to the contrary, the liability of the promisors is rendered joint 
and several under the impact of Section 43, but the promisees qua promisees 
retain their joint nature. Neither Section 43 nor Section 45 affects their 
joint nature. Section 43 does not speak of joint promisees at all Sec- 
tion 45, again, only lays down rule of devolution of joint right or joints rights 
and nothing more. It can therefore be reasonably held that the mode of 
realization of a joint right so far as the joint promisees arc concerned should 
be left to be governed by tlie English law on the subject, subject of course to the 
provisions of Section 45 of the Indian Contract Act and an express agreement to 
the contrary, where any. As we liave seen above, several persons as promisors 
can bind themselves jointly and severally to several persons as promisees 
jointly and severally. This fourth category of cases should be distinguished 
from the third category, above mentioned, in that the promise in the fourth 
category is joint and several to the promisees qua promisees as opposed 
to the promise in the third category which is joint /w the pro- 

misees. Apart from the rule of devolution of a joint rignt, the Indian 
Contract is neutral so far as the realization of joint rights is concerned. 
Moreover, as seen before, Section 45 concerns only the statutory devolution 
of joint rights and not the nature of the rights of the several piomisces 
where their rights have been joint and several qua promisees. The Court 
has therefore to scrutinize whether a given joint promise has been in its 
import joint par excellence qua the promisees or joint and several or only 
several in its incidents qua such promisees. The cases cited under Sec- 
tion 38, ante, as well as this Section should be viewed and reviewed 
accordingly. The Court should normally presume that in the absence of 
evidence to the contrary, a joint promise qua promisees is either joint or 
several qua the promisees and not both joint and several qua the promisees. 
Where the promisors bind themselves jointly and severally qua promisors but 
to the promisees severally qua promisees, the Court may presume or find the 
shares of the respective promisees on the basis or analogy of Section 45 of the 
Transfer of Property Act, 1882. When contract is simply a joint promise 
qua the promisees, then under Section 45 of the Indian Contract Act all the 
living joint promisees must joint in the suit to enforce a debt due to them , 
and an action brought by any number less than the full number of joint 
promisees is misconceived.' Where the lease discloses a joint demise or 

U Vyankatesk Oil MUl & Co. v. Vdniahomd, A.I.R. 1928 Bom. 191. 
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contract, no one of the several lessors, with or without the consent of his 
co-Icssors, can sue for an aliquot of the whole ; the suit musj be for the 
whole of the interest demised, else it fails*^ 

Payment to one of joint promisees. — Whether the promise is made to 
several persons jointly or several persons join in making the promise, in 
either case there is only one debt or obligation, and performance made to 
or by one of the joint promisees or joint promisors discharges the contract 
altogether. A joint creditor in equity thus can give a valid receipt to a 
debtor in full discharge of the claims of himself and of the other joint 
creditors.** In Annapurnamma v. Akkayya, (1913) 36 Mad. 544, it was held 
by the full bench (the Chief Justice dissenting) that one of several payees of 
a negotiable instrument could give a valid discharge of the entire debt 
without the concurrence of the other payees. For a discussion see under 
Section 38, ante. 

In England, under the common law, a promise cannot be made to several 
persons both jointly and severally.** But even in England, by statute, a 
promise may be deemed to bo so made. 

Under the Indian Contract Act, Sections 42-45, joint promises have been 
rendered joint and several promises for their incidents. This is, again, subject to 
the contrary intention as appearing from the contract. Each joint promisee may 
therefore bring an action on the promise without joining the other promisees, 
if the terms of the contract, whether implied or express, do not provide the 
contrary. It may be submitted that apart from the statutory provisions for 
devolution of joint rights and joint liabilities under Sections 42 and 45 
respectively and the provisions for performance of a joint promise under 
Section 43, which, again, can be controlled by an intention of the parties to 
the contrary, the English common law rules or the English rules of equity 
may be held applicable also in Courts in India. Subject to this, the term** 
of a given joint contract whether they arc implied or express should be 
decisive in the matter. Thus, in the absence of proof of agreement between 
two co-lessors that the rent paid shall be held by them jointly each being 
owner of the whole, or of a mutual grant of authority between them to 
receive tlie rent, the tenant by payment to one of the lessors is not discharged 
from his liability to pay the rent to the other ; the other lessor is entitled to 
one-half of the rent, the shares being presumed to be equal in the absence 
of anything to show that they were unqual. Payment to one of two joint 
promisees is not a discharge of the entire debt. The payment in such cases 
will operate only as a valid discharge in respect of the payee’s beneficial 
interest.^ On a devolution of a mortgagee’s interest either on his legal 

1. Baraboni Coal Concern, Ltd. v. Gokulananda, A.I.R. 1934 P.C. 58. 

2. Parbku Ram v. Raghubir, (1917) 42 I.C. 408. 

3. Slingsby’s Case (1587) 5 Go. Rep. 18b, Ex. Gh. : Eedeston v. Clipsham, (1668) 1 
Saund. 153 ; Withers v. Bird\mn\ (1824) 3 B. & C, 254 ; Bradburne v, Botfield, (1845) 14 M v 
W. 559. 

4. Venkaiasettiy v. Rangasetty, A.I.R. 1952 Mysore 68. 
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representatives or on his assignees, the legal representatives or co-assignees 
would be entitled to recover their own shares and be able to give an acquit* 
tancc to that extent only, and not for the shares of other legal representatives 
or co-assignees.^ 

In the case of the members of a joint family the effect of payment to one 
of them requires special consideration. If one of them happens to be the 
manager of the joint family, payment to him, as manager, may bind the 
other members. Even a junior member may sometimes be regarded as a 
person who as agent of others recovered money due to all of them as 
could be gathered from the fact that he was allowed to recover moneys 
due to the family of the creditors and was in effect treated as a joint* 
manager.* 

In the case of a debt payable to the joint Hindu family payment to any 
member of the family other than the karta is not a valid discharge binding 
on the family. It is only a manager who can bind the family in such thing 
as the discharge of a debt. Where, therefore, a debtor pleaded that he had 
paid the amount to the son of the manager of the joint Hindu family but 
did not produce any evidence that the son had the authority from his father 
to receive it, it was held that the receipt given by the son did not operate 
as a valid discharge.* 

Payment to one member of an undivided Hindu family or to one of 
several joint creditors will not operate as a payment to all the members or 
creditors if the payment is fraudulently made to one and not for the benefit 
of all. The manager of a joint-familv has, as such manager, the right to 
represent the family in suits. A suit by him as such manager on behalf 
of the joint-family will be maintainable without making the other members 
parties to the suit.^ 

For further cases see under Section 38, ante. 

Joint promise and joinder of parties. — See under Realization oj joint 
lights and Payment to one of joint promisees, supra, A few leading cases are 
cited below. As noted before, the raiiones decidendi should however be 
viewed with reference to the implied or express terms of a given joint contract 
which terms have the effect of negativing the statutory provisions, 
the common law principles, as well as the rules of equity. 

For difference of opinion as to the effect of non- joinder of some heirs of 
a deceased tenant in a rent suit see Kailash Chandra v. Brojendra, (F.B.), 
A.I.R. 1925 Cal. 1056. 

There is no equity, but often much injustice, in allowing one joint- 
contractor out of many to sue a defendant, notwithstanding an objection 
duly made by the latter ; and the Court has no right to allow one contractor 

\ 

1. Bapanna v. Jaggiah, A.I.R. 1939 Mad. 818. 

2. Venkatasettyv, Rangasetty, A.I.R. 1952 Mysore 68. 

3. Dau V, Sensmalt A.I.R. 1951 Raj. 11. i 

4. Shiik Ibrahim v. Rama Aiyar, (1912) 35 Mad. 685. 
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to recover under such circumstances, though he may no doubt , afterwards 
adjust the sum which he recovers with his co-contractors.*^ 

Under Section 45 of the Contract Act, it is not open to one of two or 
more joint promisees to sue alone cither for performance of the promise in 
its entirety or to the extent of his share. If, however, a joint promisee 
declines to join as plaintiff or colludes with the defendant he can be 
impleaded as co-defendant and the suit will not then be defective.* 
Co-owners are not permitted to sue through some or one of their members, 
but all co-owners must join in a suit to recover their property.® 

j 4, who with his three brothers composed a joint Hindu family, brought 
a suit in his own name to recover a joint debt. The suit as framed would 
not lie.® I'hc defendant was appointed as manager of an undivided Hindu 
family to which the plaintiff belonged. The plaintiff without joining the 
other members of his family sued the defendant for damages for breach of 
the contract of service. The suit was not maintainable.® One or more 
of the several heirs of the original promisee, a single individual, cannot by 
himself or themselves institute a suit for specific performance of the contract 
of rc-conveyance by making the remaining heirs as parties defendants to the 
suit. On the death of the original promisee, his heirs do not become 
themselves several joint promisees.® Where one of the two joint promisees 
sues to enforce the claim for debt making the co-promisee defendant, the 
claim cannot be split up in the absence of facts to show that the co-proniisee 
has abandoned his claim.’ If a suit is brought to recover a debt due to 
joint promisees, all of them must be impleaded and the suit must be for the 
entire debt. They are not entitled to split up their claim and each 
sue separately for his own share. A co-mortgagee is not bound by the action 
of another co-mortgagee.® 

In Rameshwarv, Ganga BuXy A.I.R. 1950 All. 598, a full bench decision, it 
has been held that the provisions of Section 45 of the Contract Act apply to 
a mortgage contract. Therefore in a mortgage contract where several 
mortgagors borrow money from several mortgagees to whom they hypo- 
thecate their property as security for the debt borrowed, it is the manifest 
intention of the parties to the mortgage that the mortgagors, or any 
one of them, shall pay the entire mortgage debt to the mortgagees and in 
default that the entire mortgage debt will be realized by sale of the property 
and further that the mortgagees shall jointly be entitled to recover the mort- 
gage debt from the mortgagors and not any one of them acting singly. A 

1. Ramsebukv, Ramlall, (1881) 6 Cal. 815; Manghanmal v. Pahlajrai, A.I.R. 1928 Sind. 

16. 

2. Soorayya v. Kateeza Begum, A.I.R. 1957 Andhra 688. 

3. Balkfishm Moreskwar v. Mahad Municipality^ (1886) 10 Bom. 32. 

4. Kalidas v. Pfatku Bhagvan: (1883) 7 Bom. 217. 

5. Alagappa v. Vellian, (1695) 18 Mad. 33. 

6. Katip Bihi v. Fakir Chandra, A.I.R. 1960 Cal. 187. 

7. Mira Lai v. Jadish, A.I.R. 1959 Raj. 254. 

8. AfunachaUm v. Rafnasamy, A.I.R. 1 928 Mad. 933. 
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suit by one of the mortgagees is thus not maintainable either for the whole or 
for a part of the share in the mortgaged property. The principle of the 
indivisibility of the mortgage and the principle that all the joint promisees 
must combine to enforce the claim against the promisors applies. It is not 
possible to split up the mortgage and permit one of the mortgagees to enforce 
his claim either for the whole or for a part, nor is it possible for him as one 
of the jdint promisees to enforce the claim without impleading his co- 
promisees either as plaintiffs or, in the case of their refusal, as defendants 
within the period of limitation. 

A hatchita was executed by a person in favour of himself and three others 
who were having a money-lending business in which each had a definite share. 
Two of the three promisees filed a suit for their shares of the money due 
under llie hatchita against the executant and the other promisee who refused 
to join with plaintiffs. The suit as framed was held maintainable.^ 

When one of several partners in a firm sues in his own name to enforce 
performance of a contract entered into by the firm, he must, under the 
provisions of Section 45, implead the other partner or partners.* Ordinarily 
all the partners are necessary parties, but not the partner who has ceased to 
have interest.* 

The Courts have become almost unanimous in observing that the represen- 
tatives of a deceased partner are not necessary parties to a suit for the 
recovery of a debt which accrued due to the partnership in the life time of 
the deceased partner.^ Similarly, it has been held that the representative of 
a deceased partner has the right to sue for the recovery of debts due to a 
firm in spite of the disapproval of the surviving partners.* In Ram Narain v. 
Ram Chunder^ (1891) 18 Cal. 8G, it was however held that in a suit by 
surviving partners for the recovery of a partnership debt which had become 
due during the life of a deceased partner, tlie representatives of sucli deceased 
partner were necessary parties. 

Order XXX, Rule 4, of the Code of Civil Procedure was enacted to set at 
rest the doubt that existed in connection with Section 45 of the Contract Act, 
and to provide that where two or more persons may sue in the name of the 
firm and any of such person dies, it shall not be necessary to join the legal 
representatives of the deceased partner, but it was not intended that a suit 
in a firm’s name should be deemed to include the personal representatives of 
a deceased partner.® 

1. Nabendra v, Shasabindoo, A.I.R. 1941 Gal, 595. 

2. Hart Singh v. Karam Chand, (1927) 8 Lah. 1. 

3. Mulibai v, Shewaram, A.I.R. 1926 Sind 78. 

4. Motilal Bechardass y, Chellabhai Harlnam, (1893) 17 Bom. 6; Moot Chand v, Mul 
Chand, (1923) 4 Lah. 142; Vidyanatha v. Chinaiarny, (1894) 17 Mad. 108; Dehi Das v, 
Nirpat, (1898) 20 All. 365; Devshi v. Bhikamchand, A.I.R. 1927 Bom. 125 ; UgarSmv^ 
lakhmiC/md, (1910) 32 All. 638 ; Gobind Prasad v. Chandar Sekhar, (1887) 9 All. 486; Bal 
Kissm V. Konya, (1913) 17 CX. J. 648. 

5. Aga Culam Husain v. A. D, Sassoon, (1897) 21 Bom. 412. 

6. Mathuradas Konji v. Ebrahim Fazalbfwy, (1927) 51 Bom. 986. 
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A partnership was dissolved by the death of one of the partners. The 
surviving partner sued the legal representatives of the deceased partner for 
the recovery of certain sums of money due to the partnership firm by the 
deceased partner. It was not maintainable. The defendants were entitled 
to have all the questions at issue determined by the taking of final accounts,^ 
When, upon the death of the obligee of a money-bond, the right to realize 
the money has devolved in specific shares upon his heirs, each of sUch heirs 
cannot maintain a separate suit for recovery of his share of the money due 
on the bond.* Joint execution-creditors were not joint-creditors within the 
meaning of Section 8 of the Limitation Act, 1877.* Interest from a fund 
settled on marriage of husband and wife was payable to both jointly. The 
husband died; his legal representative was entitled to his share.^ 

In James Finlay & Co. v. St, John Demetrius^ A.I.R. 1957 Cal. 585, A 
addressed a letter to the Company requesting it that ‘'as from date of receipt 
of this letter you will please note that my private account with you should 
be converted into a joint account in the name of myself and my wife payable 
to either or survivor. The account will be operated upon by either of us, 
and in the event of the death of either of us you will be entitled to make 
payment to the survivor of all moneys standing at the credit of the account.*’ 
The letter was signed by A and in a corner of the letter the specimen signa- 
ture of the wife appeared. The wife of A got a divorce and married another 
person. Subsequently, A requested the Company “to close my account and 
send me a cheque for the balance at my credit”. But before the cheque 
sent by the Company could be encashed, A died. But before his death, A 
had made a will whereby he appointed an executor and directed that he 
should stand possessed of the residue of the estate after payment of just debts 
and funeral and testamentary expenses. Both the executor and the divorced 
wife of A made a demand of payment of the sum to the credit of A with the 
Company, In an inter-pleader suit filed by the Company it was held that 
tha executor alone was entitled to receive the money and to apply it in due 
course of administration as directed by A, The money deposited with the 
Company was held to have belonged to A alone, the wife being a volunteer. 

Time and place for Performance 

46 . Where, by the contract, a promisor is to perform his 
promise without application by the promisee, 
InrTof promiK*^^he- and no time for performance is specified, the 
and noappfic^on'to engagement must be performed within a reason- 
be made. able time. 

Explanation . — ^The question “what is a reasonable time” is, in 

1. Ramaswamx v, Muikukart^pan, A.I.R. 1925 Mad. 737. 

2. Kandhiya Lai v. Chandar, (F.B.) (1885) 7 All, 313. 

3. Periasmi v. Krishna Ayyan, (F.B.) (1902) 25 Mad. 431, 

4. Kanthu Punja v. Viitamma, (1902) 25 Mad. 385. 
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each particular case, a question of fact. 

Time for performaoce where no application is to be made by the 
promisee and no time is specified. — Where by the contract, a contrac- 
tor is to perform his promise without application by the contractee, and no 
time for p>erformancc has been specified in the contract itself, the engage- 
ment must be performed within a reasonable time.' Even though the time 
for the completion of a given contract was not specifically fixed, it would be 
the duty of the parties to complete it within a reasonable time.® Where 
time has not been expressly made of the essence of the contract, reasonable 
time will be of the essence of the contract ; and if the contract is not per- 
formed within a reasonable time by any of the parties, the said party will 
be deemed to be guilty of breach of contract.® An unnecessary delay enables 
the other party to put an end to the contract by giving a notice before its 
termination.^ Equity will not tolerate undue delay.® See also Mugneeram 
Bangur & Co, v. Gurbachan Singh, A.I.R. 1965 S.C. 1523. 

What is a reasonable time. — By way of abundant caution, the 
Legislature, by an Explanation, has explained that the question of what is a 
reasonable time is, in each particular case, a question of fact.® The expres- 
sion “payable when able’* in a contractual agreement means legally speak- 
ing, payable within a reasonable time.’ 

“As soon as possible” means “within a reasonable time”.® The reason- 
ableness of the time will be judged having regard to the circumstances of the 
case.® Where the goods were to be delivered “as soon as possible”, time in 

1. Maclaine v. Catty, [1921] 1 A.C. 37G, H.L. Indian Sale of Goods Act, 1930, S. 36 ; 

Moel Tryvan Ship Co. Ltd. v. Weir (Andrew) & Co., [1910] 2 K.B. 844 G.A. Carlton S S, Co» 
Ltd. V. Castle Mail Packets Co., Ltd., [1898] A. C. 4B6 H. L. Hick v. Raymond & Reid., [1893] 
A.C. 22 H. L. Castlegate S. S. Co. Ltd. v. Dempsey, 1 Q.B. 854 C. PostlethwaiU w. 

Freeland, {\m0) A.O.bm H.L. Ford w. Cotesworth, (1870) L.R. 5 Q.B. 544 Ex. Ch. Dc 
Waal V. Adler, (1886) 12 A. G. 141 P. C. Taylor v. Great Northern Rail Co., (1866) L.R. 1 
G.P. 385 ; St. Leonardos Shoreditch Vestry w. Hughes, (1864) 17 G.B, N.S. 137 ; Wigginion v. Dodd, 
(1862) 2 F. & F. 844; BraithwaiU Crawshy, 19T..R.O.S. 81; Sansom v, Rhodes, 

(1840) 6 Bing. N.G. 261 ; Hall v. Wright, (1859) F.B. & E. 765, 781 ; Potter v. Deboos, (1815) 1 
Stark. 82 ; Go. Litt. 208 a, b ; Lachhmi Newas v. Ram Das Ramniwas, A.I.R. 1963 All. 110. 

2. Binda v. Kishori, A.I.R. 1929 P.C. 195 ; Hitkari Motors v. Attar Singh, A.I.R* 1962 J. 

& K. 10 ; Dorasinga v. Arunachalam, (1900) 23 Mad. 441 ; Managing Agents {Martin & Co.) v. 
Seth Deokinanda, A.I.R. 1959 M.P, 276 ; Kanshi Ram v. Baij Nath, 98 I.C. 890 ; A.I.R, 1926 
Journal 197(2), 

3. Sat Parkash v. Bodh Raj., A.I.R. 1958 Punj. 111. 

4. Alakhram v. Kulwantin Bai, A.I.R. 1950 Nag. 238. 

5. Jamsked Khodaram v. Burjorji Dhunjibhai, (1916) 40 Bom 289 : AJ.R. 1915 P.C. 83. 

6. Bank of India v. lamsetji Chinoy and Chinoy & Co., (1949-50) 77 I. A. 76 P.C. ; Nelson 
V. Patrick, (1846) 2 Car. and Kir. 641 ; Managing Agents {Martin & Co,) v, Seth Deokinandan, 
A.I.R. 1959 M.P. 276. 

7. Sohan Singh v. Slate Bank of India, Lid,, A.I.R. 1964 Punj. 123. 

8. Hydraulk Engg, Co. Ltd. v. McHaffie, (1878) 4 Q.B.D. 670. 

9. VerelsVs Administratrix v. Motor Union Inset. Co. Ltd.. [1925] 2 K.B, 137. Hyde y, 
^aUs, (1843) 12 M. & W. 254. Staunton v. Wood, (1851) 16 Q..B. 638. , Nelson v. Patrick, 
(1846) 2 Car. & Kir. 641. 
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the sense of date-line was not of the essence of the contract.^ ‘‘Immediately*’ 
is mote stringent than “within a reasonable time’*.* So also “directly**. 
“Directly” means speedily or as soon as practicable and not merely wihin 
a reasonable time.* “Forthwith” may mean “within a reasonable time”/ 
or “within a particular period”® as the facts of the case may justify. An 
offer open “up to Wednesday” ordinarily means that it remains open until 
midnight on Wednesday and does not expire at midnight on Tuesday.* 

Application for perfornaance. — No request, demand, or application for 
performance of a contract is necessary in order to create a right of action 
for breach of the contract unless such a request, demand, or application is 
expressly made a condition precedent in the contract itself or unless the 
nature of the contract requires that such a condition is to be implied for the 
due perfomance of the contract. Where goods were consigned for sale on 
commission, demand for an account was held necessary before an action 
could lie for not accounting.’ Where an undertaking was given to give a 
promissory note for composition of the debt of another, no demand for the 
note was necessary.® In a contract to re-deliver goods in return for 
warrant of attorney, no demand was deemed necessary.® In a contract to 
build a house within a reasonable time, there was no necessity for any 
requisition to build. A demand is not a condition precedent for payment 
of a debt.^^ Where however the amount of debt is uncertain, a demand 
is necessary,^* In an undertaking to assign interest in particular premises, 
no demand for the assignment was necessary.^* In an undertaking to pay 
the debt of a third party against delivery of all securities held by the credi- 
tor, the delivery of such securities was a condition precedent to the payment 
of the debt.^* 

47 . When a promise is to be performed on a certain day and the 
Time and place for promisoF has Undertaken to perform it without 

performance pro- application bv the promisec, the promisor may 
raise where time is ' . i . i 

specified and no appH- perform it at any time during the usual hours 
cation to be made. business on such day and at the place at 


1. Mohanakrishnan v. Chimanlal &. Co„ A.I.R. 1960 Mad 452. 

2. Alexiadi v. Robinson, (1861) 2 F. & F. 679. 

3. Duncan v. Topham, (1849) 8 C.B. 225. 

4. Hyde v. Watts, (1843) 12 M, & W. 254. 

5. Staunton v. Wood, (1051) 16 Q,.B. 638. 

6. Metfopolitan Engg, Works v, Dehrunnof^ (1918) 45 Cal. 481. 

7. Topham v. Braddkk, (1809) 1 Taunt. 572. 

8. Brown v. Dean, (1833) 5 B. & Ad. 848, 

9. Radford v. Smith, (1838) 3 M. & W. 254. 

10. Fisher V, Ford, (1840) 12 Ad. & EL 654, 

n. Walton V, Mascall, (1844) 13 M. & W. 452. Bell Co. v. Antwerp, London & 
Brazil Line, [1891] 1 Q..B. 103 C. A. 

12. Brown v. Great Eastern Rail, Co., (1877) 1 Q,.B.D. 406. 

13. Lovelock v. Frankhyin, (1846) 8 Q..B. 371, 

14. Ptewgass v, Bottomley, (1903) 19 T.UR. 309. 
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which the promise ought to be performed. 

Illustration 

A promues to deliver goods at warehouse on the first January. On that day A brings 
the goods to B's warehouse, but after the usual hour for closing it, and they arc not received* 
A has not performed his promise. 

Time of performanoe where time is specified but no application 
to be made by the promisee. — When a contract is to be performed on a 
particular day without any application by the promisee being required^ the 
contractor may perform the contract on that particular day during the 
usual hours of business of the day. A promises to deliver goods at 
warehouse on 1 January, 1966. A brings goods on the particular day to the 
warehouse but after the usual hour for closing it, and the goods are not 
received. A has failed to perform his contract. This rule is applicable 
where time is considered as being of the essence of a given contract. Even 
where time is of the essence of the contract, in an agreement allowing an 
option of repurchase, for example, equity gives relief where it was a default 
by the contractee such as rendered proper tender by the contractor by due 
date impracticable and when it was clear that the contractor was prepared 
with a ready, adequate, and willing tender.^ 

Place of performance where time is specified but no application 
to be made. — Where time has been specified for the performance of a given 
contract but no place has been so specified and yet the contractor has not 
required the contractee to apply for its performance, the contractor must 
perform the contract at the place at which the contract ought to be performed. 
The place for performance of a contract, if not specified in express terms, 
depends upon the intention of the parties, as indicated by the nature and 
terms of the contract and the other circumstances of the particular case.® 

48 . When a promise is to be performed on a certain day, 
and the promisor has not undertaken to perform 
fbiman*rr"o^be*’Tt it without application by the promisee, it is the 
pi^oppr time and jjjg promisee to apply for performance 

at a proper place and within the usual hours of 

business. 

Explanation.— The question “what is a proper time and place” 
is, in each particular case, a question of fact. 

Application for performance which is scheduled on a certain 
day, — When according to the contract, a promise is to be performed on a 

1. Mmmg Wala V. Maung Shwe Gon, (1923) I Rang. 472. 

2. RymeUs v. Colman, (1887) 36 Cb. D. 453 C. A. Thon^son v. Palmer, fl893] 2 Q,.B. 
80 C.A. Mutzmbedury. La Asegwadora Espanela, [1906] 1 K.B. 254 CA. Comber v. Leyland, 
[1898] A.C. 524 H.L. Anger v, Vasnier, (1902) 18 T.L.R. 596 C. A. BeU & Co. v. Anbaerp, 
Won & Brazil Line, [1891] 1 Q,.B. 103 C.A. Rein v. Stein, [1892] 1 Cl-B. 753. Duoal 
{ChatUt) af Co. Ltd. v. Cans, [1904] 2 K.B. 685 C.A, Drexel v. Drtxel, [1916] 1 Ch. 251. 
Re Parana Plantations, Ltd., [1946] 2 All E.R. 214 C.A. 
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specified day and there has been no agreement that the promisor will perform 
his promise without application by the promisee it will be the duty of the pro- 
misee to apply for performance at a proper place and within the usual hours of 
business. The question of proper time and place is a question of fact.^ Where two 
or more alternative places of performance have been specified in the con- 
tract, the party who has the right of selection of the place for performance 
has to notify the other party at which of the places he intends to perform or 
require performance of the contract. * 

49 . When a promise is to be performed without application 

Place for pci form- promiscc, and no place is fixed for the 

an^pe of engagement performance of it, it is the duty of the promisor 

where no apphration ^ . * 

to be made and no to apply lo the promisec to appoint a reasonable 
place fixed. place for the performance of the promise, and 

to perform it at such place. 

llluHiation 

A undertakes to deliver a thousand maunds of jule to B on a fixed day. A must apply 
to B to appoint a reasonable plate for the purpose of receiving it, and must deliver it to 
him at such place. 

Place for performance where no application is to be made by 
the promisee and no place is fixed for performance. — When an 
engagement is to be performed without applit ation by the contractcc and 
no place is fixed for the performance thereof, it is ihc duty of the contractor 
lo apply to the contractee to appoint a reasonable place, for the perform- 
ance of the engagement and to perform it at llie appointed place. A 
undertakes to deliver a thousand metric tons of jute to i? on 2 January, 
1966, without any further terms. According to the statutory provisions 
of Section 49 of the Gout rad Act, A must apply to B for the latter lo 
appoint a rctisonable place for the purpose of receiving the delivery of the 
goods, and when a place has been so appointed by B, A must deliver the 
goods at the appointed place. 

Where no place for performance has been specified either expressly or 
by implication from the nature, terms, or circumstances of tlic contract, 
and the engagement is such a.s requires the presence of both the parties 
for the performance, the rule is that the contractor will seek out the 
contractec and perform the engageiriciit wherever the latter may be 
This rule applies to cases where the performance of the engagement 
requires the concurrence of the contractec.* Where employees of 
labour have a regular pay day and a regular office for making payment, 
wages are to be paid accordingly.^ Where the contractee has left the 

1. Startup V. Macdonald, (1843) 6 Man, & G. 593 Ex. Ch. at pp, 624, 625, 

2. Rippinghall v. Lloyd, (1833) 5 B. & Ad. 742. Thorn v City Rice Miiis, (1889) 40 Ch. 
D. 357. 

3. Rippinghall v, Lloyd, (1833) 5 B. & Ad, 742. Cranley v, Hillary, (IBIS) 2 & 

S. 120. State of Purdah v. A, K. Raha (Engineers) Lid., A.I.R. 1964 Cal, 418. 

4. Riley V, Holland (WUliarn) ^ •S'ofw, [1911] I K*B. 1029, 1031 CA, 
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country, the contractor need not follow him,^ 

Section 49 determines the place of performance whether it be payment 
or any other mode of performance,* Section 49 comes into operation when 
there is to be an application by the promisor to the promisee and not vice 
versa.^ Section 49 can only apply when there is no place fixed for the 
performance of the contract and when the promise is to be performed 
without application of the promisee. Where the place is fixed for the 
performance of a contract either expressly or by implication, the rule mcn^ 
tioned in Section 49 can have no application.* 

Section 49 does not get rid of inferences that should justly be drawn from 
the terms of the contract itself or from the necessities of the case, involving, 
in the obligation to pay the creditor, the further obligation of finding the 
creditor so as to pay him. The rule in Section 49 is one which it was inten- 
ded should apply both to the delivery of goods and to the payment of 
money. Where an intention was shown in the contract that payment should 
he made in Rangoon, a part of the contract was perfonnable in Rangoon 
so as to satisfy Section 49.® The general rule is that where no place of 
payment is specified either expressly or by implication, the debtor must seek 
the creditor.® See Munnisa Beoum v. Noore Mohd., A.I.R. 19(>5 Andhra 231, 

Section 49 does not preclude the application of the English common law 
rule that the debtor must seek out his creditor and pay his debt where the 
creditor happens to reside and does not get rid of the inferences which 
should justly be drawn from the terms of the coni ract itself or from the 
necessities of the case. In the first place, the the term*’ of the contract 
should be looked at, and, if they do not h(‘lp, the Court must have 
regard to the necessities of the case in deciding whether the rule should be 
applied.’ 

In the case of money kept in fixed deposit with a Bank, the place of re- 
payment depends upon terms of the contract which is generally contained 
in the fixed deposit receipt. Any general rule that tlie debtor must seek 
the creditor which may be applicable to the case of a private money-lender 


1. Fes^ardw, Mugnier, (1865) 18 C!.B.N.S. 286. 

2. Puttappa V. Virabhodrappat (1905) 7 Bom. L.R. 993. State of Punjab v. A, K, Paha^, 
1%4 Cal. 418. 

3. Bharumal \. SakhawaLmal, A.I.R. 1956 Bom. 111. 

4. Madan Lai v, Chawla ISankf Lld,y A.I.R. 1959 All. 612. 

5. Soniram Jeetmull V, Tata & Co., A.I.R. 1927 P.C. 15G. 

6. Employ^' State Insurance Corporation v. Lmail Sahib, (F.B.) A.I.R, 1960 Mad. 64« 
Moiilal V. Surajmal, (1906) 30 Bom. 167. Mahatuxmi Bank Ltd. v. Chotanagpur Industrial and 
Commercial Association, A.I.R, 1955 Cal. 413. Nathubhai v. Chhabildas, A.I.R. 1935 Bom. 283, 
Annamalai v. Daw Hnin, A.I.R. 1936 Rang. 251. 

7. Ramalinga v. Jayalahhmi, A.I.R. 1941 Mad. 695. Gopiram v. Shankar, A.I.R. 1930 

M.B. 72. Employees* State Insurance Corpn, v. litnaiL Sahib, (F.R.) A.I R. 1960 Mad. 64. 
Bharumal V. Sakhawatmal, A.I.R. 1956 Bom. 111. Scuibai v. Vishnibai, A.I.R. 1953 Bom. 280, 
Galley ^ Co, v. A.I.R, 1946 Mad. 300. Venkatesha v. Kanlapat, \9^7 

Mad. 201. 
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and a borrower, has no application to the case of a fixed depositor in a 
Bank which is a limited company.^ 

Where the contract of lease docs not fix a place for the payment of rent 
and the lessee docs not apply to the lessor to fix a place for payment^ 
under Section 49 of the Contract, the duty of the lessee is to pay the rent 
where the lessor is. The duty is not dependent on a demand being made 
by the lessor.* 

Where the rent is reserved without any express covenant for payment 
and no place for payment is specified in the reservation it is payable on the 
demised premises.* 

Where there is an express convenant providing for the place where the 
rent is to be paid, the rent has to be so paid.^ Before its repeal, Section 94 
of the Indian Contract Act dealt with cases where there had been no special 
promise as to delivery and fixed the place of production as the place for 
delivery. In the absence of stipulation in the contract itself, the intention 
of the parties to it was to guide the Court in determining the place of its 
performance.® Where goods are sent per V. P. P., the contract is intended 
to be performed at the place where the goods are to be received.’ The 
Sale of Goods Act, 1930, Section 35, lays down that apart from any express 
contr^lct, the seller of goods is not bound to deliver them until the [)uycr 
applies for delivery. Under Section 36, ibid,, apart from any special con- 
tract, goods sold are to be delivered at the place at which they are at the 
time of the sale. 

Where a seller takes goods to the buyer without any order from the 
latter and negotiates and effects a sale, it is presumed, in the absence of 
anything to the contrary, from the nature and circumstances of the transac- 
tion that the intention of the parties was that payment of the price should 
be made at the buyer’s place. Therefore the suit by the seller at his place 
of business for the price is not maintainable. The suit has to be filed at 
the buyer’s place of business.® 

Negotiable instruments. — In Jivatlal v. Lalbhai, A.I.R. 1942 Bom. 
251, it was observed that the words “on demand” in a promissory note only 
meant that the note was payable immediately or at the sight ; and that the 
words “on demand” did not in themselves take the promissory note out of 
the terms of Section 49 of the Contract Act. In a number of cases, on the 
other hand, it has been held that performance under negotiable instruments 
is not. governed by Section 49 of the Indian Contract Act. According to 


1. Mehtab v, Dkaramrao, A I.R. 1944 Nagpur 330. 

2. Nare^yan v. Shankar, A.I.R. 1955 Nag. 202. Haldane v. Johnson, (1853) 8 Bxch. 689. 

3. Co. Litf, 210. b. Tinckler v. Prentice, (1812) 4 Taunt. 549. 

4. Satibai v. Vishnibai, A.I.R. 1953 Bom. 280. 

5. Grenon v. Lachmi Narain, (1897) 24 Cal. 8 P.C. 

6. Dhw\fisha Nusserwanjiv, Fforde, (1887) 11 Bom. 649. 

7. Md, Esttfv, Ha$em & Co., AJ.R. 1934 Mad. 581. 

8. Kadirsa v. Shanmugha, AI.R. 1960 Ker. 188. 
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these decisions Section 49 of the Contract Act can have no applicability to 
negotiable instruments because Section 70 of the Negotiable Instruments 
Act, 1881, itself lays down a rule as to the place of payment where the 
negotiable instrument does not specify it.^ The rule that debtor must make 
payment where creditor resides or where his place of business is, is not 
applicable to negotiable instruments.* As to distinction between assignment 
of ordinary contract and of negotiable instruments see Mohanlal v. Loan 
Company of Assam, A.I.R, 1960 Assam 191. 

Cause of action. — Performance of the contract being part of the cause 
of action, a suit m respect of its breach can be filed at the place where the 
contract should have been performed or its performance completed.* 

The English common law rule that where there is no express agreement 
that payment is to be made at a particular place, a debtor must seek his 
creditor is not applicable in India, as a matter of law, to determine the 
forum where the suit is to be instituted. The creditor’s place of residence 
or business is only one of tlic circumstances attending the contract which 
may be taken into consideration in finding as a fact the place where the 
money was agreed to be paid.^ 

Section 49 has no application to a pronote which is payable on demand 
and is silent as to the place of repayment. Consequently, a fortiori, the com- 
mon law rule applies and it being necessary for the debtor to seek out hia 
creditor and pay him in the absence of any agreed place for payment, the 
place for re-payment must be deemed to be the place wiiere the creditor 
resides, and therefore a Gouri at th\i place has jurisdiction to entertain the 
suit on the pronote. A suit on a contract can he instituted in the Court 
which has the territorial jurisdiction over the place where the contract has 
to be performed and that the place of performance must be taken to be 
the place where the plaintilF is residing, on the principle that when the 
creditor is residing in the realm, the debtor must follow the creditor and pay 
him, unless there is a different contract between them, and that Section 49 
of the Contract Act docs not get rid of inferences that should justly be 
drawn from the terms of the contract itself and the necessities of the case 
involving in the obligation to pay the creditor the further obligation of 
finding the creditor so as to pay. Section 49 applies in such a c.*sc because 
the promise has to be performed without application by the promisee. 
Where, however, the promise is to be performed on demand, Section 49 
has no application.® 

1. Sahni V. State of Madhya Bharat, (F.B.) A.I.R. 1954 M.B. 184. Subha Naray ana v, 
Ramaswami, (F.B.) 30 Mad, 88. Srilal v. Anant Lai, A.I.R. 1940 Cal. 443. 

2. Harsburgk v. Chandroji, A.I.R. 1957 M.B. 90. Gopikuan v. Jethmal, A.I.R. 1935 Nag. 
144. Dalsukh Jsfathmal v. Motilal, A.I.R. 1938 Nag. 262. Piyara v. Bhagwan, A.I.R. 1951 
Punj. 33. 

3. Champaklal v* P/ectar Tea Co., (1933) 57 Bom. 3u6. 

4. Hka Lai v. Baij Nath, (F.B.) A I.R. 1960 Punj, 450. 

5. Srilal V, Anant Lai, \940 Cal. 443. jfagadishv. SaMimayee^, A.I.R. 1961 GaL 

321. Mira Lai v. Bay Nath, (F,B.) A.I.R. 1960 Piuy. 450. 
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50, The performance of any promise may be made in any 

PerTorroanceinman- manner, or at any time which the promisee 

ner or at time pre»- prescribes Or Sanctions, 
cnbed oi sanctioned ^ 
by promisee. 


lllustrattons 

(a) B owes A 2,000 rupees. A desires B to pay the amount to A'^ account wim C a 
banker, if, who also bankii with C, orders the amount to bo transferred from his account to 
i4*s credit, and this ii done by C. Afterwards, and before A knows of the transfer, C fails. 
There has been a good payment by B. 

(b) A and B aie mutually indebted. A and B settle an account by setting off one item 
against another, and B pays A the balance found to be due from him upon such settlement. 
This amounts to a payment by A and B respectively, of the sums which they owed to ra< h 

other. 

(c) A owes B 2,000 rupees. B accepts some of i4’s goods in deduction of the debt. 
The delivery of goods rtperates as a part payment. 

(d) desires 5, who owes him Rs. 100, to send him a note for Rs. 100 by post. The 
debt is dischaiged as soon as C puts into the post a letter containing the note duly addressed 
to A, 

Manner of performance. — Sections 4B and 49 indicate that the mode of 
performance of a given contract is a question of fact in a particular case. 
When the m inner and place of repayment of the money are not the subjecl 
of an express contract, the Court will gather what by necessary implication, 
having regard to the nature of the contract and the circumstances under 
which it was entered into, the parties must have meant. ^ The contractor 
is not entitled to substitute for what he has contracted for something else 
which is equally advantageous to the contractee.® Where one of the 
things contracted for .subsequently becomes impossible, it is a question of 
construction of the terms of the contract whether the contracior is boui d 
to perform the ri St or is discharged altogether.® Where money is due to 
a person from another, the liability to pay the money can be discharged only 
by repaying it in cash unless the parties expressly agree to some other mode 
of discharging that liability.^ A debtor has to seek out his creditor. See 
Munnisa Begum v. Noore Atohd.^ A.I.R. 1965 Andlira231. 

As it has been observed in Harayandai v. Sauqli Bank^ Ltd , A.I.R. 1966 S.C. 
170, 174, to support a plea of payment, it is not necessary to show that cash 
passed. Payment may be made by means of transfer entries in books of account. 

Performance in manner prescribed by promisee. — A contract will be 
discharged by being performed in the manner prescribed by the contractec.® 

1. Mehtttb V. Dharamrao, A.I.R. 1944 Nag, 330. 

2. Ugh V. Lillie, (1860) 6 H. & N. J65. Forman & Co. v. The Ltddesdale, [1900] A, C. 
190 P. C. Rc Sutro (L.) & Go. and Heiibut, Symons and Go. [1917] 2 K. B. 348 C.A. See 
however Haoens v. Middleton, (1853) 10 Hare 04 1. 

3. Anderwn V. Commercial Union Assurance Co., (1885) 55 L. 146, 150 C.A, Set 

Section 56, post. 

4. Sheikh fiasanoo v. Natesa Mudliar. A.I.R. 1959 Bom. 267. 

5. Htdroon Bibt v. United India Life Insurance Co. Ltd., A*1.R» 1947 Mad. 122. 
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B owes A Rs. 2,000. A desires B to pay the amount to -4’s account with 
l^allai Central Bank, Ltd. B, who aho is a constituent of the said Bank, 
orders the amount to be transferred from his account to ^’s credit, and this 
is done by the Bank. Later, and before A knows of the transfer, Pallai 
Central Bank, Ltd. fails. B's contract is discharged. B owes A Rs, 100. 
A desires B to send him a note for Rs. 100 by post in full discharge of his 
debt. The debt is discharged as soon as B puts into the post a letter con- 
taining the note duly addressed to ^ ^ Had the note been posted as a 
conditional payment and not received by A or the amount not realized on 
the basis thereof the original contract would lemain undischarged. 

As between the sender and the addressee it is the request of the addreSwSec 
that a letter or cheque b.i sent by post that makes the post office the agent 
of th(* addressee. When there is no such request, express or implied, then 
the delivery of the letter or the cheque to the post office is delivery to the 
agent of the sender himself. Thus, where a cheque is posted by the debtor 
Ml pursuance of the request of the (.reditor, he performs his obligation in 
the manner prescribed and sanctioned by the creditor and thereby dis- 
cliarges the contract by such performance.^ The contractual oldigation 
IS discharged by the p ‘rfonnance of the engagement or promise in the 
manner prescribed or sanctioned by the promisee. Under llie Indian Post 
Office Act, the right of the sender to reclaim the Ictlor or the cheque 

until it is delivered to the addressee is by no means an absolute right, for 
it is left entirely to the postal authorities to decide whether a letter or 
cheque once posted should be returned to the sendei.^ In the absence of 
any agn’enitmt between the parties entiiHug the tenant to send the rent 
by money order, the lessee cannot send the rent by money order and debit 
the charges to tlif' lessor.^ Where a subscriber to the Railway Provident 
Fund desired payment of his deposit in the Provident Fund in Stirling and 
also desired that remittance be made to him hy a bank draft in a named 
bank in England, the only legal rnetliod of such remittance was to send the 
amount to the Reserve Bank of India for payment to the bank in England.® 
Performance in manner sanctioned by promisee. — When the manner 
of performance of a given promise was not urescribed at tlic time of its 
formation, but later the promisee or the mutual promisees sanctioned its 
performance in a particular manner, and then if the contract or mutual 
contract has been performed in the manner sanctioned, the contract or the 
mutual contract stands discharged.® Ghosh and Raha are mutually indeb* 

1. Cotnmisiioner of Income-Tax, Bombay South v. O^ale Glais \Vori\j, Lid., A.I.R. J9&4 S.C* 
429. Thorappa v. IJmedmalji, A.I.R. 1924 Bom. 205. Indian Cotton Co, v. Hati Poonjoo, [1937J 
Bom. 763 ; A.I.R. 1937 Bom. 39. 

2. Union of India v. Lallan Prasad, A.I.R. 1963 Patna 216. 

3. CommLsioner of Income-Tax, Bombqy South v. O^ale Class Works, Ltd,, A.I.R. 1954 
429. 

4. Naraym v. Shankar, A.I.R. 1955 Nag. 202. 

5. Union of India v. Kashi Prasad, A.I,R. 1962 Cal. 169. ’ 

6. ffairoo Bibi v. United India Life Insurance Co, Ltd,, A.I.R. 1947 Mad, 122. 
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ted* They settle an account by setting off one item against another^ and 
Gh&sh pays the balance found to be due from him upon such settlemmit. 
This amounts to a payment by Ghosh and Raha respectively of the sums they 
owed to each other. A owes B Rs. 2,000. B accepts some of i4's goods in 
deduction of the debt. The delivery of the goods by A operates as a part 
payment of the debt. The acceptance of the performance of the contract of 
repayment of the debt in the manner sanctioned by B results in the pro tanto 
discharge of the contract. 

Where from the previous conduct of the parties, it is evident that sending 
premium by money order was one of the approved or sanctioned methods 
of payment, the obligation of the party who is to make ihe payment shall be 
deemed to have been discharged if the money order was sent on or before 
the relevant date.^ 

Performance at time prescribed by promisee. — Where at the time 
of the formation of a given contract, the time of its performance was not 
prescribed but later ou it was prescribed by the promisee, then its perfor- 
mance at the prescribed time discharges the contract. In Shiv Dayal v. 
Union of India^ A.I.R. 1963 Punjab 538, the contract was to be completed 
within ten months of commencement. The date of commencement was to 
be when order to commence the work would be given. The date of com- 
mencement was however arbitrarily fixed, fhe contract was held as to 
have been illegally rescinded. 

Performance at time sanctioned by promisee. — When no time was 
specified for the performance of a given contract but it was performed at a 
time sanctioned by the promisee, the contract is discharged. 

Statutory prohibition and performance. — Statutory prohibitions are 
not subject to common law exception of executed contracts and therefore 
a contract though executed must be deemed to be void on the ground of 
failure to comply with statutory provisions relating to the manner in which it 
shall be madc.^ 

51 . When a contract consists of reciprocal promises to be 
, simultaneously performed, no promisor need 

Promisor not bound , . \ , , . . , 

to perform unless perform his promise unless the promisee is ready 
Jeady a^nd wUii™g*to 2 ind willing to perform his reciprocal promise. 

perform. 

Illustrations 

{a) A and B contract that A shall deliver goods to B to be paid for by B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the goods on deli- 
very. 

A need not pay for the goods unless A is ready and willing to pay for the goods on 
delivery. 


1. Krishnan v. Kerala Gilt Edged Security Life Assurance Co* Ltd*, A.I.R. 1952 T.C. 181. 
% Bhumbhe Metharam v* Districi Local Board, A.I.R. 1940 Sind 199. 
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(^) A and B contract that A shall deliver goods to B at a price to be paid by instalments, 
the 6nt instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment on delivery- 

S need not pay the first instalment unless A is ready and willing to deliver the goods 
on payment of the first instalment. 

Promisor and reciprocal promisee. — In case of reciprocal promises 
to be performed simultaneously, a promisor cannot be required to perform 
his part unless the other side is also ready and willing to perform his, A 
and B contract that A shall deliver goods to B to be paid for by B on 
delivery. Delivery of the goods and payment of the price being reciprocal 
promises to be performed simultaneously, A need not deliver the goods 
unless B is ready and willing to pay for them then and there on delivery. 
Similarly, B will not be required to pay unless A is ready and willing to 
deliver the goods on payment. See Section 32 of the Sale of Goods Act, 
1930. A and B contract that A shall deliver goods to B at a price to be 
paid by instalments, the first instalment being payable on delivery. A need 
not deliver the goods unless B is ready and willing to pay the first instalment 
on delivery thereof. B again, need not pay the first instalment, unless A is 
ready and willing to deliver the goods on payment of the first instalment. 

Where a contract consists of reciprocal or mutual promises and such 
promises arc so dependent on each other as to constitute concurrent condi- 
tions, the effect of the contract is to bind each party to be ready and 
willing to perform his promise on a tender of performance by the other 
party. 

Readiness and willingness to perform include ability to perform. In a 
suit by the buyer for damages for breach of a contract for sale of goods it is 
incumbent upon him to satisfy the Court that he was ready and willing 
with the money or had the capacity to pay for the goods or that he had at 
all events made proper and reasonable preparations and arrangements for 
securing the purchase money. Therefore where the buyer is proved to have 
been in a state of acute financial embarrassment on the date of delivery 
and could not have paid for the goods bought if the seller had delivered 
them to him, the buyer cannot be said to have been ready and willing 
to carry out his part of the contract and therefore the seller is absolved from 
his liability under the contract.^ Goods may not be in plaintiff’s actual 
possession on the agreed date of delivery. It is sufficient if he had control 
over sufficient quantity of goods.* 

Where under the contract, payment has to be made against delivery 
they consist of reciprocal promises to be simultaneously performed. In 
respect of such contract if the plaintiff is the buyer he must allege and 


I* Jagannath v, Aaron A.r.R. 1940 Rang. 284. Shriram Rupram v. Madangopal 

Gowardhan, (1903) 30 Cal. 865 P.C. dmgarvelu & Chitty v. Venkama & Sms, A.I.R. 1925 
Mad. 971, Ganesh Das V, Rant Nath, {\92H) 9 Lah. 148: A.I.R. 1928 Lah. 20. Dina Nath 
v. Maha Vir, A.I.R, 1958 Punj 289. 

2, Kanwar Bhan v. Ganpat Rai, (1926) 7 Lab* 442 : A.I.R. 1926 Lah. 318. 
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prove that he was ready and willing to pay for the goods.^ In the absence 
of an averment in the defendants* pleadings to the contrary, the plaintiffs’ 
readiness and willingness to perform their part of the contract must be 
implied.* 

In order to prove himself ready and willing to perform his obligation 
under a contract to purchase shares, a purchaser has not necessarily to 
produce the money or to vouch a concluded scheme for financing the trans- 
action. The question is one of fact.* Whether the plaintiffs had, under 
Section 51, done sufficient to entitle them to rec )ver damages without 
showing that they made an actual tender of the money is a question of 
fact.^ 

The plaintiff under a contract was to take delivery of the goods on a 
certain date. He filed an application for insolvency before that date. The 
interim receiver who was appointed in the insolvency proceedings also did 
not act immediately or even within a reasonable time to adopt the contract 
of the plaintiff. The insolvency of the plaintiff was equivalent to a notice 
by the insolvent that he did not intend to perform his obligation. The 
conduct of the plaintiff and the interim receiver entitled the ilefeiidanis to 
treat the contract as abandoned by the plaintiff. Inordinate delay in sucli 
cases may well be taken to be evidence of the abandonment of the contract, 
dispensing with express rescission by notice or agreement.* 

Reciprocal promises conLainecl in an agreement may not ))e always 
inherently capable of simultaneous performance within tin* terms of Section 
51 of the Contract Act. In such cases, one party’s right may be dependant 
on and postponed to, his performing what he on his part had promised.® 

In Brahma Swaroop v. Diwan Chand, A.I.R. 1963 Cal. 583, the award provi- 
ded that the appellant was under the obligation to make the payment 
in the first instance. The subsidiary obligation of the tcspondeni to deliver 
the sliares would arise only on tender of payment of the aforesaid sum. 


Order 
ance 
promises 


52. Where the order in which reciprocal promises arc to be 
, , performed is expressly fixed by the contract, 

of perform- \ n ^ 

of reciprocal they shall be performed m that order ; and 
where the order is not expressly fixed by the 
contract, they shall be performed in that order which the nature 
of the transaction requires. 

Jllusiratiom 

(a) A and B contract that A shall build a house for 5 at a fixed price. promise 

to build the house must be performed before B*h promise to pay for it. 


1. Alapaii Krishnamurthi v. Stetharamayya, A.I.R. 1958 Andhra 427. 

2. Kanwar Bhan v. Ganpai Rai, (1926) 7 Lah. 442 ; A.I.R. 1926 Lah. 318. 

3. Bank of India v. Jamsttji Chinoy and Chinoy and Co,, A.I.R. 1950 P.G. 90, 

4. Shfiram Rupram v. Madangopal Gowardhan, (1903; 30 Cal, 865 P.G. 

5. Pulgaon Cotton Mills Lid, v. Gdabai^ A.I.R. 1953 Nag. 345. 

6. Fiorrii Edridge V. Rustomji Danjibhoy, A.I.R. 1933 P.G. 233: (1934) 58 Bom. 101 
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(it) A and B contract that A shall make over his stock-in-trade to B at a hxed price, and 
B promises to give security for the payment of the money, d’s promise need not be perform- 
ed until the security is given, for the nature of the transaction requires that A should have 
security before he delivers up his stock. 

Order of performance of reciprocal promises. — In case of reciprocal 
promises the order of performance of the respective promises may be fixed 
by the terms of the contract itself or it may not. If the order be fixed, the 
promises have to be performed accordingly.^ If it is not so fixed, the res- 
pective promises arc required to be performed in an order which the nature 
of the transaction requires. A and B contract that A shall build a house 
for B at an agreed price. A must build the house before he can demand 
payment for the construction. A and B contract that A shall make over 
his stock-in-trade to ^ at a fixed price, and B promises to give security for 
the payment of the money. A need not make over his stock-in-trade until 
B gives the security. Tlic nature of the transaction requires that A should 
have the security before he delivers up tlie stock. 

Where promises are reciprocal and there is no order of performance either 
contractual or natural, each party has always the option to perform Ins part 
of the contract but one party cannot insist on the other party performing 
his promise without himself performing what he has agreed to.® 

In a contract for the sale of goods, unless otherwise agreed, delivery of 
the goods and payment of the price are concurrent conditions, and neither 
parly can maintain an action for breach of contract without averring that 
he performed or offered to perform what he himself was bound to do.® In 
the absence of a special contract to the contrary, the payment of the con- 
sideration is to be simultaneous with the execution of the deed of con- 
veyance.^ 

Wliere the lessee has not performed his part of the contract under the 
contract for lease, it does not lie in his moutli to say that the lessor coin- 
initlcd a l)rcach.® 

Where in an engagement there has been a promise to do one of two or 
more things, and the contract does not specify which of the parties would 
have the option of sclectioi , the rule is that the party who has to perform 
the first act has the right to elect which branch of the alternative promise 
he will perform.® 


1. Edridge v. ^seihna, (1934) 58 Bom. 101 P.C. : A.I.R. 1933 P.C. 233. 

2. Vairavan v. Kamappa^ A.I.R. 1925 Mad. 1029. 

3. Chrngravelu & Sons v. Akarapu & Sons, I.C. 209. See also .S<‘Ction 32 of the Indian 
Sale of Goods Act. 1930. 

4. P/anik Lai v. Shankar Lai, A.I.R. 1902 Cal. 103. 

5. 5/tar/A£ V. A.I.R. 1928 All. 360. 

6. Uyton v. Pearce, (1778) I Doug. K.B, 15 ; Dann v. Spurrier, (1803) 3 Bos. & P. 399 ; 
Price V. Nixon, (1814) 5 Taunt. 338; Chippendale v. Thurston, (1829) 4 C. & P. 98 ; 
Brookman*s Trust, (1869) 5 Gh. App. 182; Reed v. Kilbum Co-op, Society, (Wh) 

d-B. 264 Tielens v. Hooper, (1850) 5 Exch. 830 ; Christie v. Wilson, (1915) S.C. 645 ; Medlam 
V. Arden, (1833) 10 Bing. 299 ; Vyse v. Wakefield (1840) 6 M. & W. 442,, affd. 7 M. & W, 
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Whether two given promises are reciprocal or not is a question of construc- 
tion,^ 

53. When a contract contains reciprocal promises, and one 
party to the contract prevents the other from 
JSSS'ngwenron performing his promise, the contract becomes 
which contract is to voidable at the option of the party so prevent- 

take effect. , , . • , , . , 

ed, and he is entitled to compensation from the 
other party for any loss which he may sustain in consequence of 
the non-performance of the contract. 

Illustration 

A and B contract that B shall execute certain work for A for a thousand rupees* B is 
ready and willing to execute the work accordingly, but A prevents him from doing so. The 
contract is voidable at the option of B ; if he elects to rescind it, he is entitled to recover 
from A compensation for any loss which he has incurred by its non-performance. 

Prevention of performance by reciprocal promisee. — When a con- 
tract consists in two reciprocal promises, and one of the reciprocal promisees 
prevents the other promisee-promisor from performing the latter’s part, the 
contract becomes voidable at the option of the party so prevented, and the 
prevented promisee-promisor is entitled to compensation from the party 
preventing for any loss which the prevented party may have sustained in 
consequence of the non-performance of the contract. A and B contract that 
B shall execute certain work for A for Rs. 1,000. B is ready and willing to 
execute the work accordingly, but A prevents him from doing so. Because B 
is prevented from doing his part, the contract becomes voidable at his option; 
and if he elects to rescind the contract, he will be entitled to recover com- 
pensation from A for any loss which he may have incurred because of the 
non-pcrformance of the contract. 

Where the contract consists of mutual promises there is an obligation on 
each party to perform his own promise and to accept performance of the 
other’s promise. Where an engagement consists of reciprocal promises and 
such promises arc dependent on each other, that is to say, the due perfor- 
mance by one party of his promise is a condition precedent to the liablility 
of the other party to perform his promise, the non-pcrformance of the pro- 
mise which is a condition precedent releases the other party from his obliga- 
tion to perform the contract, unless he has received a substantial part of the 
consideration for his promise, in which case he can only recover damages 
for breach of the other’s promise * 


126. Ex, Ch, Calaminus v. Dowlait Iron Co,, (1878) 47 L.J.Q.B. 575 ; Honck v. MulUr (1881) 
7 Q.B.D. 92 C.A. Thorn v. Citjf Rice Mills, (1889) 40 Ch. D. 357 ; Schneider v. Foster, (1857) 

2 H. & N. 4 ; Brown v. Royal Insurance Co,, (1859) 1 E. & £. 853; Rugg v, Weir, (1864) 16 
C.B.N.S. 471 ; Gath v. Lees, (1865) 3 H. & C. 558. 

Ik Brahma Swaroop v. Biwan Chand, A.I«K. 1963 Cal* 583. 

2. Bryant v, Beattie, (183B) 5 Scott. 751. Ellen v, (1851) 6 Bxch. 424, White ’V, 

Beeton, (1861) 7 H* & N. 42. Pvstw, Dowie, (1865) 5 B. &; S. 33. Behn v. Burness, (1863) 

3 B. & S. 751. Ex, Ch, Chartor v. Scargill, (1875) L.R* 10 Q.B. 564. Cmbe y, Greenet 
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A wrongful repudiation by one party cannot, except by the election of the 
other party so to treat it, put an end to an obligation ; if the other party still 
insists on performance of the contract the repudiation is what is called 
brutum fulmen, that is, the parties are left with their rights and liabilities as 
before. A wrongful repudiation of a contract by one party docs not of 
itself absolve the other party if he sues on the contract from establishing 
his right to recover by proving performance by him of conditions pre- 
cedent.^ 

Prevention by one party is constructively tantamount to fulfilment by 
the other. Under Section 53 two alternative reliefs arc vouchsafed to the 
party prevented. One is to enforce the contract specifically, and the other 
is to claim compensation by rescinding, annulling, or abandoning the entire 
contract.* 


A wrongful repudiation of a contract by one of the parties does not 
enable the other party to sue to enforce the promise to him therein contain- 
ed without having performed a reciprocal promise which by the contract, 
construed according to Section 52 of the Contract Act, was to be performed 
before the promise which he seeks to enforce : it is not sufficient that the 
plaintiff was always ready and willing to perform the condition precedent, 
and ♦^he Court cannot give him a decree subject to his doing so. The other 
party can treat the repudiation as determining the contract and claim 
damages under Section 53 of the Act ; if he does not take that course the 
repudiation does not affect the rights and liabilities of the parties.® 

54. When a contract consists of reciprocal promises, such that 


one of them cannot be performed, or that its 
toThatpromhewWch performance cannot be claimed till the other 
formed **contra^t been performed, and the promisor of the 

consisting of recipro- promise last mentioned fails to perform it, such 
ca promises. promisor cannot claim the performance of the 

reciprocal promise, and must make compensation to the other 
party to the contract for any loss which such other party may 
sustain by the non-performance of the contract. 

Illustrations 


(a) A hirci B*s ship to take in and convey, from Calcutta to the Mauritius, a cargo to 
be provided by A, B receiving a certain freight ^or its conveyance. A does not provide any 
cargo for the ship. A cannot claim the performance of B’s promise, and must make com 
pcniation to B foe the loss which B sustains by the lion-peifoimancc of the contract. 

(b) A contract! with B to execute certain buildd ’s work fur a fixed price, B supplying 
the scaffolding and timber necessary for the work. B refuses to furnish any scaffolding or 
timber, and the work cannot be executed. A need not execute the work, and B is boUnd 


(1843) n M. &W. 400. General Billposting Co, Ltd, v, Atkinson, (1909) A.C. 118 H.L. 
Leakej^ v. Lucas, (1843) 14 G.B.N.S* 491. Meyrick v. Dy\on, (1925) 41 T.U R. 368. 

1. Flortie Edridge v. Rustomji Danibhoy, A.I.R. 1933 P.G. 233 : (1134) 58 Bom 101 P.C, 

2. Ne^wa v. BapammUt A.I.R. 1958 Andhra 504. 

3. Bdridgp V. Ssthna, fl934) 58 Botn» 101 P.C. i A.I.R. 1953 P.C. 233. 
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to make compensation to A for any loss caused to him by the non-pefformance of the con*- 
tractp 

(c) A contracts with B to deliver to him, at a specified price, certain merchandise on 
board a ship which cannot arrive for a month, and B engages to pay for the merchandise 
within a week from the date of the contract. B does not pay within the week. A*$ promise 
to deliver need not be pci formed, and B must make compensation. 

(rf) A promises B to sell him one hundered bales of merchandise, to be delivered next day 
and B promises A to pay for them within a month. A does not deliver according to his 
promise. B’s promise to pay need not be performed, and A must make compensation. 

Non-performance of the first performable reciprocal promise. — 

Where in c«ise of reciprocal promises, the nature of the transaction requires 
that one of the said promises has to be first performed or according to the term 
of the contract the said promise was to be first performed, or the nature of 
the said promise was such that the counter-promise could not be performed 
without the prior performance of the first, and the promisor of the first- 
mentioned reciprocal promise does not perform it, he as the promisee can- 
not claim performance of the other reciprocal promise and at the same time 
will be liable to make compensation to the other party to the contract for 
any loss which the latter may have sustained l)ecause ot the non-perform- 
ance of the contract. 

A hires B's ship to take iiinnd convey from Calcutta to the Mauritius a 
cargo to be provided by A^ B receiving a certain freight for its conveyance. 
A docs not provide any cargo for the ship. A cannot claim the performance 
of fl’s promise and has furthci to make compensation to B for the loss which 
B may have sustained because of the iion-prrforrnance of the contract. A 
contracts with B to execute certain builder’s work for a fixed price B sup- 
plying the scaffolding and timber necessary for the work. B however refuses 
to furnish any scaffolding and timber, with the result that the work cai not 
be executed. A need not execute the work, /i, moreover, is required to 
make compensation to A for any loss caused to the latter because of the non- 
performance of the contract. A contracts with B to deliver to tlic latiei at 
an agreed price certain merchandise on board a ship which cannot arrive 
for a month, B engaging to pay for the goods witliin a week from the 
date of the contract. B does not pay within the stipulated time. A need 
not deliver the goods, but B must make compensation to A. A promises to 
sell to B one hunderd bales of merchandise to be delivered next day, B pro- 
mising to A to pay for tlie goods within a month. A does not deliver the 
goods according to his promise. B need not pay, and yet ^4 must make 

compensation to B. 

Where a contract consists of reciprocal or mutual promises and such pro- 
mises are independent of each other, each party is bound in any event to 
perform his part of the contract, because the due performance by one party 
of his own promise is not a condition precedent to the liability of the other 
party to perform his. The so-called mutual promises being independent of 
each other, the breach of one of them gives the other party a right of action 
for damages alone, whereas in the case of dependent promises, the non- 
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performance^ of a promise would release the other party from his own obUga-^ 
tion to perform the contract. 

The question whether the mutual promises are dependent or independent 
of each other depends upon the engagement taken as a whole and is to be 
decided by the intention of the parties as appearing from the terms of the 
contract and the surrounding circumstances.^ The question whether a pro- 
mise constitutes a condition precedent when it depends on the construction 
of a written agreement is one of law for the Court.* Where the particular 
stipulation goes to the root of the matter the promises are dependent,® and 
where it only partially affects it and it may be compensated for in damages, 
the promises are independent.® 

The plaintiffs, a firm at Madras booked orders for goods of the defen- 
dants who were the manufacturers of those goods and were carrying on their 
business at Mirzapur. The contract was for despatch of goods f*o,r» Mirza- 
pur, at earliest booking day. The defendants failed to despatch goods even 
after many reminders of the plaintiffs on the excuse that railway booking was 
not open. It was in evidence that other merchants of Mirzapur had booked 
their goods. The plaintiffs cancelled the contract, covered up the contract 
by purchasing goods in the market and sued in Madras for the difference 
in prices as damages. It was held that the contract was rightly cancelled 
and the defendant was liable in damages,® 

The mortgagee failed to perform his part of the contract. The mortgagor 
was entitled to rescind his promise as well as to claim redemption before the 
stipulated period.® The mortgagor mortgaged the property for a ^ixcd period of 
15 years in consideration of the mortgagee paying a decree-holder, who had a 
charge on the mortgaged property, certain instalments regularly. There 
was a covenant that in the event of the decree-holder proceeding to bring 
the property to sale and selling it the mortgagee would be entitled to recall 
ihc whole of the mortgage-money due to him. After paying some of the instal- 
ments, the mortgagee made default and the mortgagor, after satisfying the 
dccrec-holdcr, sued to redeem the mortgage. Held, that it was open to the 

1. Bettini v, 6>, (1876) I Q..B.D. 183. Baslin v. Bidwell, (1881) 18 Ch. D. 238. 
B^nston v. Tajflor, Sons & Co„ (2) f 1893] 2 Q.B. 274, 281 C.A. Kidiion & Co, v, Monctau 
Ironworks Co„ [1902] 86 L.T. 556. Roberts v. Brett, (1865) 1 1 H.L. Cas. 337. Bonk of China, 
Japan and the Straits v. Amriran Trading Co,, [1894] A.C. 266 P.C. Kidner y, Stimpm, 
(1918) 35 T.L.R. 63 C.A. Huntoon Co, v, Kolynos, [1930] I Oh. 528, 557 C.A. Luis de 
Bidder Lindtada v. Andre and Cie, [1941] I All E.R. 380. 

2. Emery {Georage D.) Co, v. Wells, [1906] A.C. 515 P.C. 

3. Poussard v. Spiers and Pond; (187G) I Q.B.D. 410. Mersey Steel and Iron Co. v. Medlar, 
Benzoa& Co„ (1884) 9 A.C. 434, 443 ILL London Guarantee & Accident Co, v, Faridey, 
(1880) 5 A.C, 911 H.L. 

4. Betthi V. Gye, {1876) 1 Q.B.D. 183. Hashing v. Pahang Corpn, (1891) 8 T.L.R, 

125 C.A. Penn^loania Shipping Co, v. Compagnk Natimale De Pfaoigation, [1939] 2 AU 
E,R. 1J67. Boon v. Eyre, (1779) I Hy. Bl. 273, X Ellen v. Topp; {m\) 6 Exch. 424. 
draoes v. Logg^ (1854) 9 Bxch. 709. 

5. Hemuman Praead v. Xanji^a, A.I.R. 1949 Mad 858. 

8. Stmwale^ v. Skeo Sarup, (1927) 2 Luck. 279 : A.I.R. 1927 Oudh 12. 
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mortgagor to ignore the condition of 15 yean and to seek redemption at once. 
When the mortgagee failed to perform his part of the contract, it followed 
that the mortgagor was also entitled to rescind his promise as well and to 
recover possession of the mortgaged property under the provisions of Sections 
39 and 54 of the Contract Act, and Section 24(2) of the Specific Relief Act, 
1877, without waiting for the expiry of 15 ycars.^ Licence was necessary to 
give effect to an agreement for permission to quarry. Non-renewal of the 
licence absolved the defendant of the monthly sum payable.* 

A mortgage cannot be split. It has to be redeemed as a whole or not at 
all. Where a property is sold and a part of the consideration is left with 
the vendee to pay off a mortgage executed by the vendor, even if the 
vendor fails at the time of the sale to put the vendee in possession of a very 
small proportion of the vended property, still the vendee would not be 
entitled, either in equity or upon the actual terms of the contract, to refuse 
to redeem the mortgage, or to leave an unpaid amount thereof proportion- 
ate to the extent of his failure to get possession.® 

Partial performance of a condition precedent is not sufficient. Where 
however the contract is divisible and it consists in effect of two or more 
separate transactions, the fact that a condition precedent has not been 
wholly performed does not relieve the other party to the contract from 
his own liability to perform that part of the contract in respect of which 
the condition precedent has been satisfied.* The performance of the first 
performable promise of the reciprocal promises is excused where the other 
party has prevented its performance.® The maker of the first performable 
promise is excused also where the other party has done something which 
puts it out of the latter’s power to perform his own promise. The maker 
of the first promise is also excused when the other party has intimated 
that the latter does not intend to perform his own part.* When promiser 
fails to perform his part of the contract, the promisee can rescind the whole 
contract ; but if the promisee treat it as a subsisting contract, he must 

1. SanwaUyv. SheoSarup, (1927) 2 Luck. 279 : A.I.R. 1927 Oudh 12. 

2. Guidos Madhavji v. Pfarsu Tinkuji, (1889) 13 Bom. 630. 

3. Jado Prasad v. Jamuna Prasad, A.I.R. 1946 Panna 263. 

4. Wilson V. London, Italian and Adriatic Steam Navigation Co,, (1865) L.R. 1 C.P. 61. 
Wilkinson v. Clements, (1872) 8 Ch. App. 96. 

5. Eisen v. McCabe, Lid,, (1920) 57 Sc. L,K, 534: H, L, ICleinert v, Abosso Gold Mining 
Co, Ltd., (1913) 58 Sol. Jo. 45 P.C. Dodd v. Churton, (1897) I Q,.B. 562 C.A, Hayward v, 
Bennellt (1846) 3 C.B. 404. Thomas v. Fredricks, (1847) 10 Q,.B. 775. Prkkett v. Badger, 
(1856) 1 C.B.N.S. 296. Fisher v. Drewett, (1878) 89 L. J. Q.B. 32 aA. Mackey v. Dick, 
(1881) 6 A.C. 251 H, L. Bradley v. Benjamin, (1877) 46 L.J. Q,.B. 590. Cort v. Ambergate, etc,, 
RaUCo,,(m\) 17Q.B. 127. 

6. British and B.nningtons v. N. W Cachw Tea Co,, (1923) A.C. 48 H, L, Braitkwaite v* 

Foreign Hardwood Co,; (1905) 2 K.B. 543 CA. Ripley v. M'Clwre (1849) 4 Exch. 345. 
Uveloek V. Franklyn, (1846) 8 Q,.B. 371. Caines v. Smith, 15 M. 8^: W. 189. Short 

▼. Stone, (1846) *8 Q.B. 358. Pontifex v. WUkison, (1845) 1 C.B. 75* Plemcho v, Colbirtn, 
(1831) 8 Bing. 14. Hotham v. Easl^Jndia Co„ (1787) 1 Term. Rep. 638* Jones v. Barkley, 
(1781) 2 Doug. 2 K.B. 684. Mainers Case (1596) 5 Qa Rep. 20b. 



S,553 


tmb w:^btbbr of th* sssemai of ooimtACiT 


m 


do his part fully to entitle him to insist on the promisor’s carrying out the 
contract,* 


55. When a party to a contract promises to do a certain thing 
at or before a specified time, or certain things at 

Enect of failure to u r -o i t s 

perform at fixed time oetore specified times, and fails to do any 
UfM baSenUar*^'** before the specified time, the 

contract, or so much of it as has not been per- 
formed, becomes voidable at the option of the promisee, if the 
intention of the parties was that time should be of the essence of 
the contract. 

If it was not the intention of the parties that time should be of 

Effect of such failure cssence of the Contract, the contract does not 
when time is not become voidable by the failure to do such thing 
at or before the specified time ; but the promisee 
is entitled to compensation from the promisor for any loss occa- 
sioned to him by such failure. 

If, in case of a contract voidable on account of the promisor’s 
failure to perform his promise at lime agreed, 
the promisee accepts performance of such pro- 
time other than that mise at any time other than that agreed, the 
promisee cannot claim compensation for any 
loss occasioned by the non-performance of the promise at the time 
agreed, unless, at the time of such acceptance, he gives notice to 
the promisor of his intention to do so. 


Time whether of the essence of contract. — **Timc of the essence of the 
contract’", means, that the lime agreed for the performance of a stipulation 
must be strictly observed. At English common law this was always the rule ; 
but in equity — as regards such contracts as those for the sale of realty, as 
distinguished from mercantile contracts — time is only of the essence of the 
contract in cases of direct stipulation, or of necessary implication.* Where 
time has been of the essence of the agreement, the condition must be comp- 
lied with.* Stipulations in contracts as to time or otherwise in the eye of the 
law have much affinity with penalty clauses.* It cannot, however, be said 
that time can never be made essential in equity. Though normally equity 
tends to regard the insertion of a time as formal and not essential, yet there 


1. Aim W Cs. V. iMkkdirjh A.I.R. 1925 P.C. 188. 

2. iUutir V. (1679) 4 C.P.D, 239; Parkin v, IltowW, 22 L. J. Gh. 170; Oakdany. 
P{k0 34 l:J. Ch. 620, 

3. Surjarji Shapmji v. Madhavki Jmnghhd, (1934) 58 Bom. 610. 

4. Section 25 (7) of the Judicature Act, 1673. Section 10 of the (Engliih} Sale of 
Goods Act, 1693, 



740 THE INDIAN CONTRACT ACT, 1872 [5* 5S 

arc cases in which equity is fully alive to the vital importance of the time 
element in a contract.^ 

Time though not made of the essence of the contract by a stipulation in 
the original contract can be made so by engrafting it by notice.* The 
phrase ^‘time of the essence’* is also relevant in connection with conditions 
in wills* as well as in the execution of charitable trusts.* 

Under the English Common Law, in the absence of an intention to the 
contrary, time is deemed essential for the performance of a contract even 
though the parties did not expressly make any provision as to that.® In India 
the Courts have followed the English precedents. Generally, where time is 
specified in a contract it should be performed within the time so specified ; 
otherwise, within a reasonable time.* Time is deemed essential for the 
performance of a contract in the absence of an intention to the contrary. 
But exceptions have been so many that it is often said that apart from excep- 
tions, the ordinary presumption is that time is not of the essence of the 
contract.’ 

In the absence of a contrary intention, stipulations as to time of payment 
arc not of the essence of a contract of sale.® Stipulations as to the time for 
delivery of goods are considered essential unless a contrary intention is 
shown.® Where the Railway Administration entered into contracts with the 
plaintiff for the supply of food grains needed for the consumption of the 
railway staff, the contracts as such were not held as mercantile contracts and 
therefore time was not of the essence.*® 

In suits for specific performance, however, the Courts have taken a compa- 
ratively lenient view on the question of time. In a contract for the sale of 
land, for example, the Court will decree specific performance even though 
the plaintiff could not observe the time fixed for the completion of the con- 


1. Hansbury, Modern Equity, 8th ed., 1962,85; Sachindra y. G. P. Co., A.I.R. 1964 
Orissa 269. 

2. Taylor v. Brown, (1839) 2 Bcav. 180, 183 (per Lord Langdalr). King v. Wilson, (1843) 

6 Bcav. 124, 126 (per Lord Langdale). Ptgg v. Wtsden, (1852) 16 Beav. 23tf, 244 {per Romilly, 
M.R.). V. (1864) 33 L.J. Ch. 44, 50 (Per Knight Bruce, L.J.). Green v. 

Sevin, (1879) 13 Ch. D. 589 {per Fry, J.) 

3. Re Packard [1920] 1 Gh. 59b ; Re Goodwin [1924] 2 Gh. 26 R« Goldsmith [1947] 
Gh. 339. 

4. Re Selinger's Will Trusts [ 1 959] 1 W.L R. 2 1 7. 

5. Parkin v. Tkorold, (1852), 16 Beav. 59 ; Bowes v. Shand, (1877) 2 App. Gas. 455 ; 
Beuter v. Sala, (1879) 4 G.P.D. 239; Sharp v, Christmas, (1892), 8 T.L.R. 687 ; Hartley y. 
Hymns, [1920] 3 K. B. 475, 484. Kohlt v. Edwardes, (1877) 7 Gh. D. 378 C.A. Wilde v. Fort, 
(1812) 4 Taunt. 334. Sansom v. Rhodes, (1840) 6 Bing. N.C. 261. 

6. Hitakari Motors v. Attar Singh, A.I.R. 1962 J. & K. 10. 

7. Subramania v. Ammapet Co-^peratioe Society, A.I.R. 1961 Mad. 289. Lucknow Automobiles 
V. Replacement Parts Co., A.I.R. 1940 Oudh 443. Ldl Singh v. Tejmal, A.I.R. 1960 Ajmer 75. 
Dominion of India v. Bhikharaj A.I.R. 1957 Patna 586. 

8. English Sale of Goods Act, 1893, S. 10 (1), Sale of Goods Act, 1930, S. 11.* Thames 
Sack and Bag O. Ltd* v. Knowles and Co* Ltd*, (1918) 88 L.J.K.B. 585. 

9. Bowes V. Shand, (1877) 2 A.G. 455 H. L* Reuter v. Sala, (1879) 4 C.P.D. 239 C.A. 

10. Dominion tf India v. Bhlkhretj, AJ.R. 1957 Patna 586, 
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trAct. This rule of leniency, in case of contract for the sale of land, for 
example, is, again, subject to the exigencies of the contract in question. 
Thus the rule that time is not of the essence of the contract of sale of land 
or building has not been allowed any application to cases in which the stipu- 
lation as to time could not be disregarded without injustice to the parties, 
when, for example, the parties, for reasons best known to themselves, had 
stipulated that the time fixed should be essential, or where there was some- 
thing in the nature of the property or the surrounding circumstances which 
would render it inequitable to treat it as non-essential term of the contract.^ 

Injamshed Khodaram Irani v. Burjorji Dhunjibhai^ (1916) 40 Bom. 289 P.C. : 
A.I.R. 1915 P,C. 83, it has been observed that Section 55 of the Indian 
Contract Acc lays down the principle which obtains under the law of England 
as regards contracts to sell land. Under that law, equity, which governs the 
parties in cases of specific performance of contracts to sell real estate, looks not 
at the letter but at the substance of the agreement in order to ascertain whether 
the parties, notwithstanding that they named a specific time within which com- 
pletion was to take place, really and in substance intended more than that 
it should take place within a reasonable time. The special jurisdiction of 
equity to disregard the letter of the contract in ascertaining whal the parties 
to the contract are to be taken as having really and in substance intended as 
regards the time of its performance may be excluded by any plainly expressed 
stipulation. But such stipulation must show that the intention was to make 
the rights of the parties depend on the observance of the time limits prescribed 
in a fashion which is unmistakable. See also Palanichani v. Gomalhinayagam^ 
A.l.R. 1966 Mad. 46. 

The general rule of equity is that if a thing is agreed upon to be done 
though there is a penalty annexed to secure its performance, yet the very 
thing itself must be done, and consequently the plaintiff could claim to have 
the contract of sale specifically enforced, there being no condition that the 
vendees should abandon their rights and accept a certain sum of money in 
lieu thereof.* 

In contracts for the sale of land, equity has established the rule that unless 
expressly made so by the terms of the contract or by the special circumsian- 


1. Newman v. Rogers, [1793] 4 Bro. C.G, 391. Parking, That old, (1852), 16 Beav. 59; 

Hudson V. Temple, (1860), 29 Bcav. 536; Stickney v. Keeble, [1915] A.C. 386, 416H.L,; 
Hartley v, Hymans, [1920] 3 K.B. 475, 595; Richards (Charles), Ltd. v. Oppenheim, [1950] 1 K.B 
616; [1950] 1 All E.R. 198. Seton v. Slade, (1802) 7 Vcs. 265. Radcliffe v, Warringl 
(1806) 12 ves. 326. Boehm v. tVbod/, (1820) 1 Jac. & W, 419. Hipwell v, Knight, (\S35)\ 
Y. & G. Ex. 401. Nokes v. Kilmorey, (1847) I Dc G. & Sm. 444. Roberts v. Berry, (1853) 3 
Oe G. M. Ik G. 284. Tilley v. Thomas, ([Q07) 3 Gh. App. 61. Webb v. Hughes, (1870) L.R. 
lOEq. 281. TejuKaya&Co.v.GangjiNensey^Co.(\^Z^)b1 Bom. 292. Smith v, Hamilim, 
[1951] Gh. 174; [1950] 2 All E.R. 928. Shamjibhai v. Hemchand, A.l.R, 1952 Kag. 220. 
Krishna v. Rmgulam, A.l.R. 1958 M.P. 295. Kumaraswamy v. Joseph (F.B.) A.l.R. 1950 T.C. 
61. Dhirajlal Utlamati, A.l.R. 1952 Samaafatra 88. Chiranji Lai y. Jisuk Ram, \95S 

Orissa 105. Bhagmt Narain v. Srinivas, (F.B.) A.l.R. 1937 Patna 113. 

2, Sadiq Hussain v. Anup Singh, (1923) 4 Lah. 327. 
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CCS, time is not essentiah Under the law, equity which governs the rights of 
the parties in cases of specific performance of contracts to sell real estate 
looks not at the letter but at the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that they named a specific 
time within which completion was to take place, really and in substance 
intended more than that it should take place within a reasonable time.^ 
Specific performance of a contract of that nature will be granted, although 
there has been a failure to keep the dates assigned by it, if justice can be done 
between the parties, and if nothing in the express stipulation of the parties, 
the nature of the property, or the surrounding circumstances make it inequit- 
able to grant the relief. An intention to make time of the essence of the 
contract must be expressed in an unmistakable language.^ A person was to 
get a sale deed executed by another within a certain time. The deed was 
not executed but it was not due to any default on the part of such person. As 
time was not the essence of the contract, the person was not debarred from 
asking the other party subsequently to execute it.® 

In the case of a contract for the sale of a house, the circumstances 
that the house was required for the personal residence of the purchaser 
and he wanted vacant possession, that a period was specified within which 
vacant possession was to be given, that the purchaser had given on previous 
occasion one extension and that liquidated damages had been settled upon 
in case of default are not sufficient to make time as the essence of the 
contract. A Court has to see the contract as it was entered into and the 
subsequent conduct of the parties is not relevant to find out whether the 
time was of the essence of the contract.* 

Thus, though ordinarily time is not of the essence of a contract to sell land 
or other immovable property,® yet it is open to the party to make time of the 
essence of the contract.® Ordinarily in all contracts for sale of immovable 
property time is not of the essence of the contract unless circumstances show 
otherwise.^ The circumstance that the price of the land was rising cannot 

1. Chandee v. Katial, A.I.R. 1964 S.G. 9/a ; Sachindra v. G. P. & Co,, A.I.R. 19G4 Orissa 
269 ; Bal Saroop v. Lakhbir Singh, A.I.R. 1964 Punj. 375. 

2. Dhirajlal v. UUasmati, A.I.R. 1952 Saurashtra 88 ; Bhagwat Singh v. Hari Kishen, A.I.R. 
1942 Oudh 1 ; Badtuddin v. Tufail Ahmed, A.I.R. 1963 M.P. 31. 

3. Bhagwat Singh v. Hari Kishen, A.I.R. 1942 Oudh 1. 

4. Madan Mohan v. Jaivala Prashad, A.I.R. 1950 E.P. 278. 

5. Jamshed Khodaram v. Burjorji Dhunji bhai, (1916) 40 Bom. 289 P.C. Mohammad Wazir 
V, Jahangiri Mai, A.I.R. 1949 Lah. 12 Subayya w, Garikapati, A.I.R. 1957 Andhra 307 ; 
Krishna v, Ramgulam, A.I.R. 1958 M.P. 295. 

* 6. SuryanarayanamuTthi v, Saianarayanamurthi, A.I.R. 1925 Mad. 211 ; Suhayya v. 
Qarikapaii, A.I.R* 1957 Andhra 307 ; Kumaraswamy v. Joseph, (F.B.) A.I.R. 1950 T.C. 61 ; 
Paihaniappa v. South Indian Planting and Industrial Co, Ltd,, 1933 T.G. 15t ; Bhagwat 

J^arain v, Srinivas, (F.B.) A.I.R, 1937 Patna U 3. Sachindra v, G, P. df Co., A.I.R. 1964 
Orissa 269, 

7, Amba Lalv, Harish Chander, A.I.R. 1955 Punj. 189 ; Subedar v. Madho, A.I.R. 1953 
All. 329 ; Sreedhara v. Thanumalayan, A.I.R. 1953 T.C. 90 ; Pazhaniappa v. South Indian 
Planting and Industrial Co, Ltd,t A.I.R. 1953 T.C. 161 • 
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be a ground for holding that time was of the essence of the contract.^ 

Equity looks to the intent, rather than to the form. In determining 
whether time was of the essence of a given contract, courts look at the subs* 
tance of the contract and not at the letter.* Time will be of the essence of 
the contract if it is so [Provided specifically.* That is to say, even where the 
parties named a specific time within which completion was to take place, the 
Court will see whether notwithstanding the said stipulation as to time, the 
parties really and in substance intended more than that the performance of 
the contract should take place within a reasonable time.^ 

Time is of the essence of a contract whenever it appears to have been the real 
intention of the parties that it should be so and not where it was merely inser- 
ted as a formal part of the contract. The intention, of course, may be either 
expressed or implied.® Whether time was of the essence of the contract is a 
question of the intention of the parties to be gathered from the terms of the 
contract,® 

The more insertion of a term in a contract that a certain act shall be done 
within a particular period would not necessarily indicate that time was of 
the essence of the contract. The intention to make time an essence of the 
contract must be expressed in unmistakable language. This intention must 
be deduced from the words of a contract, from the surrounding circum- 
stances at the tini? that the contract was entered into and from the subject- 
matter of the contract.’ The ascertainment of that intention is a question 
of law.® P.W.D. contracts are no exception," 

Except in commercial contracts, the presumption is that time is not of 
the essence of the contract. This presumption can, however, be rebutted 
by showing the intention of the parties to the contrary. Such intention has 
to be ascertained, from the contract itself and may also be inferred by what 
passed between the parties prior to the contract. 

Where the evidence showed that the vendor was extremely pressed for 
money and he made it an express term of the contract to sell the property 
that a sum of Rs. 4,000 out of the total consideration of Rs. 9,000 should 

1. Amba Lai v, Harish Chander, A.I.R. 1935 Punj, 189. 

2. Bkura Mai v. Gokul Narain, (1952) 2 Raj. 1 ; Kamu v. GMtf, A.I.R. 1947 Lah. 352 ; 
Dhirajlal v. Ullasmati, A.I.R. 1952 Sauraihtra 88; Amarnath y, Mohan Singh^ M.K* 1954 
M.B. 134; Ifindustan Construction Co, v. State of Bihar , A.I.R. 1963 Patna 254; kayadurai v. 
Muthuswami, A.I.R. 1962 Mad. 489. 

3. Sat Prakash v. Bodh Raj, A.I.R. 1958 Punj. 111. 

4. Kamu v. Gonda, A.I.R. 1947 Lah. 352 ; Amarnalh v. Mohan Singh, A.I.R. 1954 M.B. 
134 ; Sadiq Hussain v. Anup Singh, (1923) 4 Lah. 327 ; Khuda-LTala v. Hamida, A.I.R. 1943 
All. 70 ; Dominion of India v. Bhikhraj, A.I.R. 1957 Patna 586. 

5. Kur^jumohammad v. Goverdhan, A.I.R. 1956 T.C. 93 ; Bhagwat Narain v. Srinivas, 
(F.B.) A.LR. 1937 Patna 113. 

6. Shambkulat v. Secretary oj Stale, A.I.R. 1940 Sind 1; Hindustan Construction Co, v. 
State of Bihar, A,I.R. 1963 Patna 254. 

7. Ram Kalpa v. Kasi Nath, A.I.R. 1950 Gal. 582. 

8. Hindustan Qmstrmtion Co, v. State of Bihar, A.I.R. 1963 Patna 254. 

9. Shmbhulal v. Seetciary of State, 1940 Sind 1. 
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be deposited ^ith him before a certaiii hour on the third day after the tson* 
tract and that the sale deed was to be executed within one month of the 
date of the agreement, it was held that in the instant case time was intended 
to be of the essence of the contract.^ 

In mercantile contracts stipulations as to time are regarded, prima 
as essential.^ Merchants are not in the habit of placing upon their contracts 
stipulations to which they do not attach some value and importance.® In 
the case of mercantile contracts and when the rates were daily fluctuating 
the time prescribed is to be treated as of the essence of the contract.* When 
both parties are engaged in business and they make contracts for sale and 
purchase of articles for business purposes and not for private consumption, 
the contracts fall within the category of mercantile contracts.® 

An option for the purchase or repurchase of property has to be exercised 
strictly within the time limited.® An option for the renewal of a lease 
has likewise to be exercised in time.^ Whore a notice has been given in 
time of an intention to exercise the option but it has been given without 
authority, such notice cannot be made affective by a ratification after the 
lime limited for the exercise of the option has expired.® An agreement to 
transfer land in discharge of a debt not being a contract for the sale of 
land, if not fulfilled within a reasonable time, may be repudiated by the 
creditor without serving any notice upon iho debtor.® This is so because 
time was of the essence of the contract. 

Normally in the case of contracts to sell immovable property, time is not 
of the essence of the contract and specific performance can be compelled 
if a tender is made within a reasonable lime. Cases of agreements to re- 
covery however stand on a different footing because they amount to 
concession. In such cases the contract must bo performed within the 
stipulated period. In the case of a contract of reconveyance there is no 
mutuality. Only the vendoi is given a concession to purchase the property 

1. Bkakhandra v. Mahadeo^ A.I.R. 1947 Nagpur 193. 

2. .S'a/j, (1879) 4G.P.D. 239, 249 G.A. Sharp v. ChrUmas (1892) 8 T.L.R. 
C87, 688 C.A. Hilkari Motors v. Ailar Singh, A.I.R. 1962 J. & K. 10. Lucknow AutomobVes 
V, Riplacemenf Parts Co,, A.l.K, 1910 Oudli 413. Dominion of India v, Bhtkkrr^i, A.I.R. 1957 
Fatna 586. 

3. Bhudar v. Beits^ (1915) 22 C.L.J. 566. 

4. Madina Bice Mills v, Samparn^irmiah, A.I.R. 1953 Mys, 66. Shamjibhai v, Hmchandt 
A.I.R. 1952 Nag. 220. Dominion of India v. Bhikhraj, A.I.R. 1957 Patna 586. 

5. Dominion of India v. Bhikhraj, A.I.R. 1957 Patna 586. Luckmw AutomobiU\ v. 
Btplacement Part Co,, A.I.R. 1940 Oudh 443. 

. 6. Dibbins v. Dibbtns, (1896) 2 Ch. 348. Ranelagh v. Melton, (1864) 2 Drew. & Sm. 
278. Samarapuri v. Sudarsanachariar, (1919) 42 Mad. 802. Maung Wala v. Maung $kwe 
Gon, (1923) 1 Rang. 472. Balasundara v. Mulhuvenkatachala, A.I.R. 1954 Mad. 799. 
Pkukan V. Sahjadi, A.I.R. 1954 Assam 54. Protap v. Kali Charan, A.I.R. 1952 Cal. 32. 
Shriram v. Ramhilas, A.I.R. 1947 Nag 208. 

7. Plicholson v. Smkk, (1882) 22 Gh. D. 640. 

8. Dibbins v. Dibbins, (1896) 2 Ch, 348. 

9. Simpson v. Connolly, (1953) 2 All E.R. 474. 
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within a specific period, if he pays the necessary amount, and there is no 
corresponding right in the vendee. The uncertainty in the title of the 
vendee which is introduced by the indulgence shown by him to the vendor 
must be set at rest after the stipulated period expires.* In a contract for 
sale, time may be considered as being of the essence of the contract in parti* 
cular circumstances.* In cases of compromise time is sometimes of the 
essence of the contract.® 

In a suit for specific performance of contract by A against the parties 
came to a compromise, and the suit was decreed in favour of A on such 
compromise. It was the term of compromise that A was to pay certain 
amount to 5 by a certain date and if he paid the amount within the time B 
was to execute a deed of reconveyance. A did not pay the amount within 
time but deposited the amount in Court two days later. It was held that 
in the instant case time was of the essence of the contract.® A consent^ 
decree passed in terms of a compromise provided that the defendant should 
pay a sum of money and build a new wall within two months. Time was 
of the essence of the instant contract.® In Duraikannoo v. Saravam, A.LR. 
1963 Mad, 468, (he conditions of auction wet not the root of the conditions 
of auction sale, and time was of the essence of the contract. 

Some English cases on time whether of the essence of contract. — 
In Reuter v, Sala, (1879) 4 C.P.D. 239, the plaintiffs contracted to sell to the 
defendants 25 tons (more or less) Penang pepper, October/November ship- 
ment, name of vessel or vessels, marks and particulars to be declared within 
sixty days from date of bill of lading. Within the stipulated time the 
plaintiffs declared 25 tons by a vessel called the B.y only 20 tons of which 
complied with the terms of the contract as to shipment, and made no further 
declaration. The defendants declined to accept any portion of the pepper. 
Held, that the contract was entire, and that the defendants were not bound 
to accept the 20 tons but were entitled to insist upon the delivery of 25 tons 
according to the contract.” 

In Sleedman v. Drinkle, [1916] 1 A.G. 27.5 P.C.,’ the parties having made 
time of the essence of the agreement, specific performance could not be 
decreed, but it was held that the forfeiture of the money paid was a penalty 
from which relief sh )uld be granted on proper terms. In /« re Dagenham 
{Thames) Dock Co, Hulse, ex, pn (1873) L.R 8 Gh. 1022, 1025, the impugned 
clause was held as having been merely in the nature of a penalty, and so 
the vendors had no right to recover possession of the land if the balance 
of the purchase-money was paid. 


1. Krishna v. Ramguiam, A.I.R. 1958 M.P. 295. 

2. Burn & Co, v. Lukhdirji^ A.I.R. 1925 P.C. 188. 

3. Kishen Prasad v. KunJ Beharif A.I.R. 1926 All. 278. 

4. Beni Singh v. Sew Sak, A.I.R. 1949 Cal. 661. 

5. Shankar Sa^haram v. Ratanji Premji, 47 Bom. 607. 

6. Per Cotton and Thesiger, L.J.J. ; Brett, L.J., dissenting, 

7. On appeal from the Supreme Court of Saskatchewan, 
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In Clydeb^ Engineering md Shipbuilding Co. Ltd. v. Bon Jose TCasiamdai 
[1905] A.C. 6 H.L. (Sc*), the sum of ,^500 a week was regarded as liquidate 
ed damages and not as a penalty ; and the payment in full of the price of 
the vessels without reservation was no waiver of the claim for damages for 
delay in delivery. In Mussen v. Van Diemen's Land Co., [1938] Ch. 233, the 
retention by the defendants of the ;£‘40,200 was held as not having been in 
the nature of a penalty, and in view of the terms of Clause 12 of the agree- 
ment it was not unconscionable on the part of the defendants to retain 
the £40,200. In Stockloser v. Johnson, [1954] 1 Q,.B. 476 C.A., it was 
observed by Somervell and Denning, LJJ., that the court had jurisdiction 
to relieve against forfeiture of instalments after rescission if in the actual 
circumstances of the case it would be unconscionable for the vendor to retain 
the instalments. Romer, L.J., observed that after rescission the Court 
had no jurisdiction to grant relief in the absence of fraud, or sharp practice 
or other unconscionable conduct. The insistence by a vendor, whose con- 
duct was not open to criticism in other respects, upon his contractual right 
to retain instalments of purchase money already paid did not, in itself, 
constitute unconscionable conduct. 

In Coslake v. Till (1826), 1 Russ. 376, one of the terms of the contract 
was that possession of the public-house should be taken, and the money paid 
on a given day, time being of the essence of the contract. The purchaser 
not in a condition to fulfil his part of the contract on that day could not 
compel a specific performance though he was ready on the following day to 
have proceeded to complete the purchase. In Cowles v. Gale (1871), L.R. 
7 Ch. 12, it was held that upon the sale of a public-house as a going concern 
time was of the essence of the contract. The vendors, upon the day for 
the completion of the contract, were not in a position to transfer the licence 
under the 6 Geo. 4, Clause 61, Section ll. The purchaser was held 
entitled to repudiate the contract,^ The nature of the trade vir., that of 
a publican made time of the essence of the contract. In Lok v. Bell, [1931J 
1 Ch. 35, it was observed that, in the given circumstances, and particularly 
having regard to the subject-matter, time was of the essence of the con- 
tract. Under the terms of the contract, however, the sum of £20t' damages 
was in the nature of a penalty, and therefore liot recoverable. In Tadcaster 
Tower Brewery Co. v. Wilson, [1897] 1 Ch. 705, it was observed that the 
statement that “if the vendor cannot, by the day appointed for the com- 
pletion of the purchase, procure a transfer of the licence under the Licensing 
Act the purchaser may repudiate the contract,’* was too wide. In Newman 
v Rogers (1793)* 4 Bro. C.C. 391, upon sale of a reversion, part of the terms 
was that purchase-money be paid by a certain time ; not being so by default 
of the vendee, the vendor was discharged from his contract. In Walker 
V* JeJrys,^ (1842) 1 Hare 34-1, no proceedings were taken to enforce the 

Dajf V. Luhke, (1868) L.R. 5 Eq. 336, was followed; for cases on this point, iW 
Meus* Digest of English Case Law, vol. ii, page 1026, Public House, 

2. Mews* Digest spells “jefferys” ; see ibid,, vol. xi, 976, and vol. xxiv. 
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perfiH'inance of the contract or trust for upwards of two years after the 
refusal. Held, that so far as the title to renewal depended on the cove- 
nant, the delay or acquiescence would be a defence in equity.^ In 7t//#y 
V. Thomas (1867), L.R. 3 Gh. 61, the agreement contained these words t 
“Possession to be given on the 14th January next.” Possession without 
proof of title of the vendor was tendered on January 14, but the purchaser 
refused to accept it. Held, that possession meant possession with a good 
title shown. In Hudson v. Temple (I860), 29 Beav. 536, time was made ot 
the essence of the contract by a special condition. In Harold Wood Brick 
Co., Ltd. V. Ferris, [1935J 2 K.B. 198 C. A., the date September 15, 1933, 
fixed for completion was of the essence of tlie contract and as the defendant 
had failed to complete the purchase and had made it plain that he was 
unable to do so the plaintiff was entitled to treat the contract as broken 
and to claim the damages suffered by the breach of the contsact. In Thorpe 
V. Fasey, [1949J Ch. 649, it was observed that, on the facts, the plaintiff had 
never made time of the essence and the defendant had never repudiated the 
contract. In Barber v. Wolfe, [1945] Gh. 187, the principle was reiterated 
that on rescission damages would not be awarded. 

In Howe v. Smith (1884), 27 Gh. D. 89, the plaintiff, having failed to per- 
form his contract within a reasonable time, had no right to a return of the 
deposit. In Gallagher v. Shilcock, [1949] 2 K.B. 765, the contract was not 
rescinded. The seller on exercising his power of re-sale was required to 
repay to the original purchaser his deposit or bring the amount of i" into 
account in any claim which he might make against the purchaser for 
damages resulting from loss on the re-sale. It has been observed in Aberfoyle 
Plantations, Ltd. v. Khaw Bian Cheng, [1960] A.C. 115 : [1959] 3 All E.R. 910 
P.G., that subject to the provisions of particular contracts, the following 
general propositions concerning the time for fulfilment of conditions of con- 
ditional contracts for the sale of land are warranted by authority : 

(i) Where the contract fixes a date for the completion of the sale, then 
the condition must be fulfilled by that date ; 

(»■) Where the contract fixes no date for completion of the sale, then the 
condition must be fulfilled within a reasonable time ; and 

(Hi) Where the contract fixes (whether specifically or by reference to the 
date fixed for completion) the date by which the condition is to be filled, 
then the date so fixed must be strictly adhered to, and the time allowed is 
not to be extended by reference to equitable principles.* 

As regards the sale of goods in England, unless a different intention 
appears from the terms of the contract, stipulations at to time of payment 
are not deemed to be of the essence of a contract of sale. Whether any 
other stipulation as to time is of the essence of the contract or not, depends 

1. StsR.R. 58 (1841-43) Ch., 90. 

2. Aberfo^ FlaiUtUions, Ltd. v. Khaw Bias Cheng, (1959) 3 All E.R. 910 P.C. : (1959) 
3 W.1..R. 101 1 P.C. Smith v. Butler, (1900) 1 Q,.B. 694 : 16 T.L.R. 208 ; Re Sandwell Park 
CaltieryCa., (1928) All E.R. Rrp. 651 : (1929) 1 Ch. 277. 
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on the terms of the contract.^ Under Section 32 of the (Indian) Sale of 
Goods Act, 1930, payment and delivery arc concurrent conditions* That 
is to say, the seller should be ready and willing to give possession of the 
goods to the buyer in exchange for the price, and the buyer should 
be ready and willing to pay the price in exchange for possession of the 
goods. 

Where the contract for purchase had limited no time for completion each 
party was entitled to a reasonable time for doing the various acts which he 
had to do.® The question of reconveyance is also governed by the same 
principle. But the option of repurchase may lapse in certain circums- 
tances.® 

Notice making time of the essence. — Where in a contract time was 
not originally of the essence of it, and there has been unreasonable delay, 
time may be made of the essence by a notice from the party who is himself 
not in default fixing a reasonable time for its completion.® In cases of 
contracts for sale of immovable property it is thus open to one of the parties 
to make time of the essence of the contract by calling upon the other party 
who has been guilty of unreasonable delay to perform the contract within 
a stated time by giving him a reasonable notice.® The notifying party 
should also state that in case of non-pertormance within the lime so stipu- 
lated he would have the liberty of either enforcing the contract or abandon- 
ing it. In the case of a contract for the sale of land where time is not 
otherwise of the essence, service of such a notice is in general necessary 
before the party not in default may treat the contract as at an end.® 
Similarly, even where time was originally of the essence of the contract but 
subsequently the condition was waived, a necessary notification may again 
make time of the essence of the contract.'^ In cases where a stipulation 


1. (English) Sale of Goods Act, 18^)3 ^50 and 57 Viet. t. 71), Section 10 (1). 

2. Green v. Seviny (1879) 13 Gh. 589 (Fry, J. at page 599). 

3. Alamelu Ammaly v. Radhakrhhnay A.I.R. 1964 Mad. 304 ; see the cates referred to. 

4. V. (1879) 13 Gh. D. 589; Crawford w. Toogoody (1879) 13 Ch. D. 153; 
Sttrkney v. Keeble, [1915] A.G. 386, 419 H. L. Rickards {Charles) Ltd. v, Oppenkettn [1950] 
1 K.B. 616 G.A. [1950] 1 All E.R. 420; Teju Kaya & Co. v. Gangji Nensey & Co. (1933) 
57 Bom. 292 ; Sat Prakash v. Bodh Ra}y A.I.R. 1958 Punj. Ill; Shamjtbhai v. Hemchandy A.I.R. 
1952 Nag. 220 ; Shamsudin Tejbhai v. Dayabhai Maganlaly (1924) 48 Botn, 368; Bhagwat 
J^arain v. Srinivas (F.B.), A.I.R. 1937 Patna 1 13 ; Howe v. Smtik, 27 Gh. D. 89 ; Compton v. 
Bagley'y [1892] 1 Bh. 313; Lord St. Leonards, Vendors and Purefutseriy 1 3th ed., 227 , Offiuial 
Receiver V* Baneshwafy A.I.R. 1962 Patna 155; Badruddin v. Tufail Ahmedy A.I.R. 1963 M. P. 
31. 

* 5. Rama Sastry v. Dakshina Murthy^ A.I.R. 1960 Andhra 178. 

6. Kamu v. Gondoy A.I.R. 1947 Lah. 352 ; Subayya v. Garikapatiy A.I.R. 1957 Andhra 307; 
Rahmath v. Shimoga Cooperative Bank Ltd., A.I.R. 1851 Mys. 59. 

7. Reynolds v. Nelsony (1821) 6 Mad. 18; Parkin v. Thoroldy (1852) 16 Bear. 59; Taylor 
V. Braow, (1839) 2 Beav. 180 ; iBenjon V. Lamby (1846) 9 Bcav. ^^02 \ Webb v. ffugeSy (1870) 
L.R. 10 Eq. 281 ; Stickney v. KeebUy [1915] A.G. 386 H. L* Richards (Charles) Ltd. v. Oppenkeimy 
[I960] I K.B. 616 G.A. [1930] I AU E.R. 420; Smith v. HamUtony [1951] Ch, 174; [1950] 2 
All E.R. 928. 
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making time of the essence has been waived, time may again be made of 
the essence, where there is unreasonable delay by a notice from the patty 
who is not in default fixing a reasonable time for campletion stating that 
in the event of non-completion within the time so fixed he intends to 
enforce or abandon the contract. But the time fixed must be reasonable 
having regard to the position of things at the time when the notice is given, 
and to all the circumstances of the case.^ It is always open to a party to 
forbear from insistence on the performance of the contract by the due date, 
but the forbearing party is not entitled to fix a date of its own accord 
which will benefit it and put the other party at a disadvantage, for ins- 
tance, to undo the effect of the waiver on its part or to render the 
other party liable for damages, if the performance was not done by the ex- 
tended date.* 

Where by the terms of the contract, if there were late shipment due to 
force majeure or due to causes beyond the control of the supplier, the pur- 
chaser agreed to accept a late shipment or late supply of the goods without 
objection, the purchaser cannot subsequently by unilateral action (by 
writing to the supplier that if the goods were not delivered within a 
certain time he would take legal action) make time of the essence of the cont- 
ract.* 

Extension of time. —Where time was of the essence of a given contract 
but it has been subsequently extended by agreement between the parties, 
the extension thus agreed upon is not tantamount in the eye of law to a 
complete waiver of the original condition but in effect merely substitutes 
the extended time for the one originally fixed.* Oral evidence is admissible 
to prove that party requested for an extension of the time for performance 
of a given contract.* This rule, in India, is of course subject to the pro- 
visions of the Indian Evidence Act, 1872. Where time has been made of 
the essence of the contract, an alleged custom extending time, where any, 
has to be proved.* If time was originally of the essence of the contract, 
it does not cease to be of essence because a party agreed to grant 
a short extension.’^ In legitimate circumstances^ however, the doctrine of 
equitable estoppel may intervene. 

A party to a contract at the request of the other party forbears from 
insisting upon delivery at the contract time and may allow time to be 
extended, without binding himself to do so, or may expressly contract for 


1. Shiv Dayal v. Union of (ndiot A.I.R. 1963 Punjab 538. 

2. Dominion of India v. Bhikhraj, A.I.R. 1957 Patna 586. 

3. Mohanakrishnan v. Chimanlal & Co., A.I-R. 1960 Mad. 452. 

4. Bernard V. WilUam 9 . (1928) 139 L.T. 22. Barclay v. Messenger, [IBIi] ^3 L.J. Ch. 
449. Nakes v. Kilmorey, (1847) 2 De G. and Sm. 444. Laxmi Narayan Mills Co. lid, v. 
Amritlal, A.I.R. 1%4 Bom, 76. 

5. Levey ^ Co, v. Goldberg, [1922] I K.B. 688. Hickman v. Haynes, (1875) L.R. 10 C.P, 
598. 

6. Balaram v. Comnda, A.I.R. 1925 Mad. 1232, 

7. Lucknow Automobiles v. Replacetmnt Paris Co., A.LR. I940'0udh 443- 
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an extension of time, and that he may claim damages for non>performance 
at the extended time.^ 

The effect of Section 55, is, where the party having the option elects not 
to avoid, to put the agreement after the original date on the same footing 
as an agreement just before the original date. Where a specific time is 
started, then that substituted date must hold. If there is a simple waiver 
of the right to extension of the original time, then a reasonable time will 
be the proper time for delivery. Section 55, para 3, means that the 
promisee cannot claim damages for non-performance at the original agreed 
time, not that he cannot claim damages for non«performance at the exten- 
ded time. In an action for non-delivery or non-acceptance of goods under 
a contract of sale the law does not take into account in estimating the 
damages anything that is accidental as between the plaintiff and the defen- 
dant, as for instance, an intermediate contract entered into with a third 
party for the purchase or sale of goods.* 

Where the purchaser seeks to have damages for breach of a contract 
assessed at a later date than that fixed by the contract for delivery, the 
effect of Section 55 is to put an agreement came to after the original date 
of performance of a contract has expired on the same footing, as the original 
agreement. It has, however, to be an agreement. Merc forbearance from 
suing or giving a formal notice of rescission docs not amount to an 
extension of time for the performance of a contract within the meaning of 
Section 63 so as to alter the relevant date on which the damages are to be 
assessed.® 

Non-performaace in time when time was essential. — Where time 
was of the essence of a contract, and the contractor has failed to perform it 
at or before the specified time, the contract that remains unperformed or so 
much of it as remains unperformed becomes voidable at the option of the 
contractee The expression “at or before a specified time’’ or “at or before 
specified times’’ refers to a particular stipulation as to the time of perfor- 
mance. Where a time for performance has been specifically fixed, a 
time before the specified time is not the proper time for the performance. 
In Bowes v. Shand (1877), 2 App. Gas. 455 H. L., goods were to be shipped 
during March and/or April, but they were shipped in February. The buyer 
was entitled to reject them. 

To attract the first paragraph of Section 55 of the Indian Contract Act, 
1872 time must be of the essence of the contract.® Under paragraph one 
of Section 55 where in a contract time was of the essence of it and the party 
bound failed to perform his promise within the time specified, the contract 
becomes voidable at the option of the other party.® 


1 Ratilol V. Dtdmia Cement md Paper Marketing Co. Ltd., A.I.R. 1943 Bom. 229, 

2. Md. Mabiduttah v. Bird & Co., A.I.R. 1922 P.G. 178. 

3, Paper Salet Ltd. v. Chokhani Bros., A.I.R. 1946 Bom. 429. 

4. Sooltan Chund v. Seldller, (1879) 4 Cal. 252. 

5, Md. Hussain v. Attdani Co,, A.I.R. 1959 M.P. 30, 
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Where time was of the essence of the contract, on default, the vendors 
were entitled to rescind.^ The mere mentioning of the fact that time should 
be deemed to be of the essence of the contract does not make it voidable 
at the instance of one of the contracting parties. Under paragraph one of 
Section 55, the Contract becomes voidable after the lapse of the specific 
time if the intention of the parties were that time should be of the essence 
of the contract. This intention should be ascertained not only from the 
written words of the contract but the nature of the property which is the 
subject-matter of the contract, the nature of the contract itself and also from 
the surrounding circumstances,® The onus is on the plaintiff to show that 
time was of the essence.® 

A, agreed with B. to transport coal from the colliery to the railway station 
at Rs. 2-8-0 per ton for two years. B, agreed to make the payments of 
bills of A. on the 10th of the following month. B. also agreed to keep the 
road in repair. It was found that B. was withholding substantial amounts 
of A.'s bills for a very long period without any reasonable cause, B. had 
also failed to keep the road in repair. A, stopped the transport work after 
about 9 months and sued B. for recovery of his bills and damages with 
interest. Held, that in commercial transactions time was ordinarily of the 
essence. In this particular contract the payment of bills by a particular 
date was expressly mentioned, the intention being that A, should receive 
payment for work executed as soon as the amount became due, and as B. 
failed to pay the amounts by the date fixed or even within a reasonable time 
after the presentation of bills, there was a breach of the condition by B. 
Further, the road was also not kept in repair by B. The case was therefore 
covered by Section 55 of the Contract Act, and A, was entitled to rescind the 
contract and to sue B. for damages. 

Interest as damages could not he awarded. Interest up to date of suit was 
not claimable. As regards interest pendente lite until the date of realisation 
however within was the discretion of the Court. Interest for a period prior 
to the commencement of suit is claimable either under an agreement, or 
usage of trade or under a statutory provision or under the Interest Act, 
for a sum certain whc.'c notice is given. Interest is also awarded in some 
cases by Courts of equity.^ 

Where the defendant had agreed that in case he was not ready with the 
money on or before a particular date to take the sale deed, then the plain- 
tiffs would get compensation of Rs. 75 and that this compensatioi^ would 
be a charge on the defendant’s B schedule properties from the said given 
date, it was held that time was of the essence of the contract and that the 
sale deed was to be executed on or before the said date.® Where a contract 

1. Balder Doss v. Howe, (1880) 6 C.L.R. 582. 

2. Kulidas v. Mupweram, A.l.R. 1955 Gal. 298. 

3. Sachindra v. G. P. & Co., A.l.R. 1964 Oriwa 269. 

i. Met/wbir Prasnd v. Dufgo Datt, AI.R. 1961 $.0. 990. 

5» Mani v. iTrtVAiwMi, A.I.R. 1953 T.G. 377. 



752 


THE INDIAN OONTRACT ACT, 1672 [S. 55 

fails to be completed within a fixed period and therefore time is of the 
essence of it, the question of granting the vendor or vendee a reasonable 
time beyond the fixed period to do what he was required to do by the terms 
of the contract does not arise. Such a question arises however where a 
contract fails to be carried out in a reasonable time.^ Whctc time was of 
the essence of the contract, time could not be extended by Court,® 

Where the transaction is an absolute sale with an option of repurchase of 
the immovable property sold and where a time limit has been laid down 
in the agreement of repurchase and where there is no question of mutual 
obligation, the exceptional provision for the seller’s benefit must be exer- 
cised strictly within the time prscribed as in such a case time is of the 
essence of the contract. Where the transaction was an absolute sale of 
immovable property with an option of repurchase to be exercised within 
a stipulated time and the sellor without any tender of the price filed a 
suit for sp>ecific performance one day before the expiry of the prescribed 
time and contended that by filing the suit he was completely executed from 
complying with any condition of limitation as to time and could ask for the 
execution of a deed of resale any time later it was held that the contention 
was untenable and would defeat any contract or agreement in which time 
was of the essence.® 

Even if time is of the essence of a particular contract of sale, where the 
vendor has not perfected his title to the goods by the date when the cont- 
ract has to be completed, there is no breach of the contract on the part of 
the vendee, if he failed to pay the consideration on that date and to com- 
plete the contract.^ Even where time was of the essence of a contract, 
equity will give relief where it was a default by the payee such as rendered 
proper tender by the purchaser by due date impracticable and when it 
was clear that the purchaser was prepared with a ready and willing 
tender.® 

Non-performance of some of the terms of the contract on part of the 
plaintiff in a suit for specific performance is excused when that has resulted 
from the default of the vendor defendant. When there is an express 
repudiation of the contract to sell the property by the vendor, for example, 
it is unnecessary for the vendee after such repudiation to tender the amount 
of consideration before bringing a suit for specific performance ; for such a 
tender would be a unless formality when the vendor repudiates the contract 
itself,® 

In view of Sections 55 and 63 of the Contract Act. on the expiry of the 
stipulated time for delivery the buyers may elect not to avoid the contract 

1. Pwl Coumur v. Shapm, (a case from Palestine) A.l.R. 1948 P.C. 192. 

2. Bhagwat Narain v. Srinivas, (S.B.), (1937) 16 Patna 202. 

3. Shriram v. Rambilas, A.I.R. 1947 Nagpur 208. 

4. Dina Nath v. Maha Vir, A.LR. 1958 Pwiab 289. 

5. Maung Wda v. Mavmg Shm (Ton, (192$) \ Rang. 472. 

6. Prasanta v» International ConiraeiorSt Ltd,, A.t.R. 1955 Cal. 101* 
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and may extend the time for performance and where such extension is agreed 
to by both the seller and the buyer the agreement is binding on both of them 
and the seller is bound to deliver on the extended date. If the goods are not 
delivered, the buyer is entitled to damages for non-performance at the exten^ 
ded time.^ 

Under Section 55, the promisees is given the option to avoid the contract 
where the promisor fails to perform the contract at the time fixed in the 
contract time fixed in the contract. It is open to the promisee not to 
exercise the option or to exercise the option at any time, but the promisee 
cannot by the mere fact of not exercising the option change or alter the date 
performance fixed under the contract itself. Under Section 63 the promisee 
may make certain concessions to the promisor which arc advantageous to the 
promisor, and one of them is that he may extend the lime for such pefor- 
manre. But such an extension of time cannot be a unilateral extension 
on the part of the promisee. It is only at the request of the promisor that 
tlie promisee may agree to extend the time of performance and thereby bring 
about an agreement for extension of time. Theretore it is only as a result of 
the operation of Section 63 that the time for the performance of the contract 
can be extended and that time can only be extended by an agreement arrived 
at between tlie promisor and the promisee. The fact that the contract is not 
put an end to does not entail the further consequence that the time for the 
performance of the contract is automatically extended. Forbearance to sue 
or to give notice of rescission cannot be an extension of time for the perfor- 
mance of the contract within the meaning of Section G3.* 

Where the defendant, a European, was sued for damages for non-delivery 
of goods and he contended that he was not bound to deliver on Sunday, it 
was held that delivery on Sunday was not unlawful and that in the absence 
of a custom to the contrary, the defendant was bound to deliver the goods on 
that day.* 

Section 55 docs not allow the promisee to keep alive a broken contract 
to have heavier damages.^ A penalty yields to compensation under Section 
74 and is calculated under Section 55.® As to the mode of communicating 
or revoking rescission oi voidable contract, see Section 66, post. As to the 
effect of rescission, see Sections 75, 74, 73, 64 and 62, post. 

Non-performance in time when time was not essential. — Where time 
was specified for the performance of a given contract and yet the time was» 
not made of the essence of the contract and the contractor failed to perform 
it at or before the specified time, the contractec w’ould be entitled to compen- 
sation from the contractor for any loss occasioned to him by such failure. 
Where time was not of the essence of a given contract its specific performance 

1. Aryan Mining v. B, K Elias, A.I.R. 1959 Cal. 472, 

2. Anandram v. Bhdaram, A.I.R. 1946 Bom* 1. 

3. Ltdchand Balkissan v. Kersten, (1891) 15 Bom. 338. 

4. Mutth&ya v. Iskku, (1914) 37 Mad. 412. ^ 

5* PalUnjee Eduffa v, Lonmla City MunicipalU^, (1937] Bom. 782. 
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would however be granted even after the specified time. The default of 
time will thus be excused whether it is on the part of the vendor or the 
vendee.^ Where the time for completion specified in the contract was not of 
"the essence of the contract, the purchaser in a sale of land is entitled to 
specific performance of the contract notwithstanding delay, unless there has 
been abandonment of the contract by him.® 

In the case where the Court comes to the conclusion that time is not of the 
essence of the contract for the purchase of immovable property, the failure 
by the plaintiff to fulfil the condition of paying a portion of the purchase- 
money required of him under the contract within the stipulated period will 
not ipso facto disentitle him to get a decree for specific performance.® 

The doctrine that equity does not ordinarily regard time as of the essence 
of the contract applies only where a party to a contract which is complete in 
all its terms has delayed in performing his part of the contract. In certain 
circumstances the Court will in equity condone the delay and enforce the 
contract. The Court has no power, however, to make a new contract between 
the parties. Thus where the parties agree that a contract of lease for twenty 
years should commence on a certain date to ask for a lease of twenty years 
from a subsequent date is to substitute a different lease for the original one 
which the Court has no power to do. The equitable doctrine of condoning 
the delay docs not apply to such a case.* Equity however will not assist 
where there has been undue delay on the part of one party to the contract 
and the other party has given notice that he must complete the contract 
within a definite time.® 

The specific performance of a contract will be granted although there has 
been a failure to keep the dates assigned by it if justice can be done between 
the parties and if nothing in (a) the expressed stipulation of the parties, (^) 
the nature of the property or (c) the surrounding circumstances make it 
inequitable to grant the relief. An intention to make time of the essence of 
the contract must be expressed in unmistakable language ; it may be inferred 
from what passed between the parties before but not after the contract is 
made. The mere fact that a contract for sale of premises is said to be per- 
formed within a period of six months does not make time the essence of the 
contract specially when the conduct of the parties, previous to the contract, 
showed that there was no intention to make time the essence of the contract. 
Such a contract can be enforced even after the expiry of six months.^ Equity 


1. Jamshed Khodaram v. Burjorji Dhunjibhai, (1916) 40 Bom. 289 P.G. : A.l.R. 1915 P.C. 

83. Sadiq Hussain v. Anup Singh (1923) 4 Lah. 327, Dhirqjlai v. Ullasmati^ 1952 

Saurashtra 88* Madan Mohan v. Jawala Prashad, A.l.R. 1950 £. P. 278. 

2. Williams v. Greatrsx^ [1956] 3 All E.R. 705, 

3. Debendra v. Sakhilal, A.l.R. 1950 Gal. 526. 

4. Dalmia Jain & Co, Ltd. v. Kalyanporo Limeworks Dd*, A.l.R. 1952 Patna 393. 

5. Shanyibhai v. Hemchandp A.l.R. 1952 Nagpur 220. 

6. Arunv, Tiz/rt, A.l.R. 1949 Cal. 510. J^Pkir Sadagar v, HoUgobind, 1955 Patna 
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wiU refuse to aid a defaulter if the forfeiture is wilful or is the result of 
gross negligence.^ 

The plaintiff sold the suit property but continued in possession* The 
defendant purchased the property from the plaintiff^s vendee. Subsequently 
the defendant entered into an agreement with the plaintiff under which the 
defendant agreed to sell the property to the pUintiff for Rs. 2,000 to be paid 
at any time within 3 years with interest @ Re. 0-14-6 per cent per month* 
On the same day, the plaintiff executed a rent note in defendant's favour 
agreeing to pay RL 17-8-0 per month as rent. In a suit for specifle perfor* 
mance of the agreement to sell, the agreement and the rent note were held as 
forming part of the same transaction. As the defendant's amount was carry- 
ing interest, lime could not have been of the essence of the contract and 
the agreement could be specifically enforced even after the period of three 
years. The defendant was not entitled to both interest and rent. He wat 
put to his election either to receive the interest or the amount of rent,* 

A contract of carriage by rail is a case of contract which does not expressly 
or by necessary implication fix any time for the performance of the contrac- 
tual obligation, 'rhat being so, the law implies that it siialt be performed 
within a reasonable time.® But the risk note which is executed by the con- 
signor can protect the railway administration only so long as they carry out 
the transit of the goods in accordance with the terms of the contract.* 

Where time was specified for the completion of a contract but the specified 
time was not made of the essence of the contract and the contract was not 
performed in time and neither of the parties demands specific performance 
of the given contract, then the promisee will be entitled to compensation 
from the promisor for any loss occasioned to him by the promisor’s failure to 
perform the contract at or before the scheduled lime. 

When the vendors agree to sell the land which cannot be transferred with- 
out the sanction of the revenue authorities, they must be deemed to have 
agreed to obtain the requisite permission for the proposed transfer and it is 
their responsibility to move the revenue authorities to sanction the transfers 
and obtain the permission. When, therefore, the vendors do not take dili- 
gently steps for obtaining the sanction and fail to obtain it, it must be held 
that they committed a breach of their obligations under the contract. In 
srcli a case the vendors are bound to return the sum paid to them by the 
purchaser irrespective of the fact whether the amount was paid as earnest 
money or as part payment of the consideration amount. The question whether 
a sum of money paid under a contract for the sale of some property by the 
purchaser to the vendor was paid as earnest money or as part payment 
towards the discharge of the contract depends upon the intention of the 
parties and the circumstances surrounding the payment. The purchaser who 

1. Kissen Gopal v. Madan Lai, (1937) 16 Patna 395. 

2. Sankalchand v. Joitaram, A.I.R. 1949 Bom, 193. 

3. Managing Agents {MofUn ^ Co,) v. Selh Dookinandan^ A*lirR* 1959 Nf.P. 276* 

4. Dominion India v, Cajw Pershad, A.I.R. 1957 AIL 193.' 
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has paid an amount towards the contract for sale can claim interest on the 
amount paid from the date of the institution of the suit 61ed for the return of 
the purchase^money and not from the date when the money was paid.' 

Where the primary obligation under a contract is secured by a secondary 
covenant to pay a penalty or liquidated damages the obligor obtains no 
option of breaking his primary obligation. If the obligee sues for recovery 
of damages he cannot in view of Section 74 recover damages in excess of the 
amount of penalty of liquidated damages. The obligee is, however, not 
bound to sue for damages. He may sue for specific performance of injunction 
in equity if the contract is otherwise proper to be specifically enforced. He 
may enforce at law an alternative relief such as right of re-entry or forfeiture. 
Where a tenant in addition to the payment of a fixed jama and a measure of 
paddy agrees that if he does not deliver paddy in any year he shall pay its 
value, the landlord is not bound to sue for damages. He can sue to recover 
the money value of the produce as rent together with interest under Section 
67 of the Bengal Tenancy Act,* 

Acceptance of performance out of time. — Where time was of the 

essence of a given t^ontracl and such contract became voidable at the option 
of the promises because of its non-performance in time, and yet he accepted 
its performance at any time other than the one agreed, then he could not 
claim compensation for any loss occasioned by the non-performance of the 
promise in lime, unless at the time of such acceptance he gave notice to the 
promisor of his intention to do so. 

When after the seller of goods has failed to deliver them at the agreed time 
the buyer has agreed to an extension of lime for delivery, the effect of 
Section 55 of the Contract Act is that the buyer is entitled to damages com- 
puted in the ordinary way if the seller fails to deliver within the extended 
time.* The promise for the non-performance of which the third paragraph 
of Section 55 provides that compensation cannot be claimed is the promise to 
deliver at the time originally agreed. Where the measure of damages for a 
failure to deliver is the loss of the profit which the buyer would have made 
from delivering the goods under a contract of sale which he has made, it is 
not material that the buyer by delivering under that contract other goods 
which he has in stock has made as much profit as he would have made if 
there had been no failure to deliver to him.* 

Time of eesence and fraetration. — See below under Section 56. 

56. An agreement to do an act impossible in itself is void. 

Agreement to do im- 
possible act void. 

A contract to do an act which, afler the contract is made, be* 

1. KishanUd v. Smyadatta, A.I.R. 1958 M.P. 239 

2. MuUuk Chand v. SurendranmK A.I.R. 1957 Cal 217. 

3. L&xmi Marajm Miils Co, Ltd, v. Amrit Lai^ AI.R. 1964 Bom. 76. 

4. Mtdmmod Habih^ullah v. Bird end Company ^ (1921) 43 All 257 P.C. 
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t ct to d • impossible, or by reason of some event 

pwibie act or one which the promisor could not prevent, unlawful, 
becomes void when the act becomes impossible 
illegal when void. or unlawful. 

Where one person has promised to do something which he 
knew, or, with reasonable diligence, might have 
Compensation for known, and which the promisee did not know 

loss on non-perform- . . r . , 

ance of act known to to be impossible or unlawful, such promisor must 
make compensation to such promisee for any 
loss which such promisee sustains through the 
non-performance of the promise. 

Illustrations 

(а) A agrees with B to discovci treasure by magic. The agreement is void, 

(б) A and B contract to marry each other. Before the time fixed for the marriage, A 
goes mad. The contract becomes void. 

(f) A contracts to marry B being already married to C, and being foi bit«dcn by the law 
to which he is subject to practise polygamy. A must make compensation to B for the loss 
caused to her by the non-performancc of his promise, 

(d) A contracts to take in cargo for i? at a foreign port, d’s Government afterwards 
declares war against the country in which the port is situated. The conttact becomes void 
when war is declared. 

(t) A contracts to act at a theatre for si< mouths in consideration of a sum paid in ad- 
vance by B. On several occasions A is too ill to act. The contract to act on those occasions 
becomes void. 

The doctrine of frustration in English law.— Frustration is the unfore- 
seen determination or prevention of a contract by reason of the destruction 
of the matter or other common ground forming the basis of the agreement.^ 
It may be defined as the premature determination of an agreement between 
piirties, lawfully entered into and in course of operation at the time of its 
premature determination, owing to the occurrence of an intervening event 
or change of circumstances so fundamental as to be regarded by the law as 
striking at the root of the agreement, and as entirely beyond what was con- 
templated by the parties when they entered into the agreement. Frustra- 
tion operates to bring the agreement to an end as regards both parties forth- 
with and quite apart from their volition.* 

The destruction of the subject-matter of the contract, the frustration of 
the common venture as well as the subsequent illegality of the performance 
of the contract destroy in the eye of the law the contract itself and absolve 
the parties from any further liabilities. Thus when a catastrophic events 
caused by the act of neither party, intervenes, destroying some basic, though 


1. Wharton’s Law Lexifon, 14th cd., 1953, 440. 

2, ICrw/Zv. ( 1903 ] 2 K.B. 740, Cr'rklewod f^raperty md Investment Trusty Ud., v. 

[1945] 1 All E.R. 252,255. Bihi$sa 
Spoika Aktyjra v» Fairtairny (1943] A.G, 32 1 [1942] 2 All E.R, 122 HiL. Oeean Ttamp 
Tanktrs Corpmettion v. VjO Sovjracht^ [1964] I All E.R. 161 C.A. 
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tacit, assumption on which the parties have contracted, and aloUg with that 
assumption destroying the contract itself, the parties are discharged from 
further liabilities.^ 

Bmmim of tlio doctrine. — ^The basis of the doctrine is controversial There 
are two principal views^ : 

(i) The Court will imply in a contract a term for its discharge, but only 
if this accords with the presumed intention of both parties. This view is 
known as the theory of the implied term. 

(if) The Court will discharge a contract if to do so is just and reasonable 
in view of the unexpected circumstances that have supervened. This view is 
known as the theory of just solution. 

Though generally a Court has no absolving power, it can infer from 
the nature of a contract and the surrounding circumstances that a condition 
which was not expressed was the foundation upon which the parties contract- 
ed. Accordingly, if the altered conditions were such that, had they thought 
of them, they would have taken their chance of them and would have releas- 
ed each other from any further obligations, the performance of the contract 
is said to be frustrated.* It will be implied in the eye of the law that the 
parties have tacitly agreed as between themselves that where a change of 
circumstances or an intervening event will prevent or stultify the perform- 
ance of the contract, they will be totally discharged from further liability. 

Where unexpected circumstances have occurred frustrating the common 
object of the parties, the law intervenes and discharges the parties from fur- 
ther liabilities. In the changed circumstances a compulsory adherence to 
the terms of the contract would in fact mean that the letter of the law was 
seeking to bind the parties to a contract that they did not really make. 
Whether the change of circumstances tha^ has occurred or the event that 
has happened has been so vital as to rend the further fulfilment of the con- 
tractual obligations inconsistent with the very object of the contract is for 
the Court of law to judge. The effect of the event on the contract depends 
on the meaning of the contract, which is matter of law. Whether there is 
frustration or not in any case depends on the view taken of the event and 
of its relation to the express coittract by informed and experienced minds. 
The judge finds in himself the criterion of what is reasonable. Where one 
party claims there has been frustration jmd the other party contests it, the 
Court decides the issue and decides it ex pst facto on the actual circumst- 
ances of the case. The data for decision are, on the one band the 


1. Sif Lindsay Parkinson & Co, Ltd. v. Works and Public Buildings Commissioners, 

2 K.B. 632, 665 : [1950] 1 All E.R. 208, 227 ; Hamora Radio Co. v. State of Rajasthan, 
A.I.R;1964 Raj. 205. 

2. Bunk Line, Ltd. v. Arthur Capfl and Co., [1919] A.C. 435. Denny Mott & Dickson, 
Ltd* y. Fraser {Jams B.) Co., Ltd., (1944) A.C. 265. Daois Contractors, Lid. v* Fmkam 
Ufban District Council, [1956] A.C* 696. 

3. F. A. Tamplin S. S. Co. Ltd. v. Anglo^Meman Petroleum Products Co., Ltd.^ [19l6j 
2 A*C. 397, 404* 
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ietxm and construction of the contract, read in the light of the then 
existing circumstances, and on the other hand the events whkh have 
occurred. It is the Court which has to decide what is the true position 
between the parties. From this angle'^f vision, therefore, frustration is 
irrespective of the individuals concerned, their temperaments and Failings^ 
interests and circumstances. Frustration is an implication of law, not an 
inference of fact. It is a substantive and particular rule which the English 
common law has evolved. According to the theory of ‘‘just solution*^, 
frustration is really a device, by which the rules as to absolute contracts 
are reconciled with a special exception which justice demands.* The 
discharge of the parties fron\ further liabilities is thus something which 
operates automatically by virtue of law as soon as the facta or probabilities 
or relevant circumstances become sufficient to frustrate the contract.* 

Another important view^s to the basis o^he doctrine of frustratiorw 
known as the disappearanefeof the foundati^m theory. According to tliii 
third view, where a contract has been made and after its formation a con- 
tingency occurs and which contingency is of such a character that the very 
foundatiorrV)f what the parties are deemed to have had in theii contempla- 
tion has disappeared, the contract will be presumed in law to have dis«> 
appeared along with the said foundation. If the foundation of the contract 
goes, cither by the destruction of the subject-matter or by reason of such 
long interruption or delay that the performance is really in effect of a 
different contract, and the parties have not provided what in that event is 
to happen, the performance of the contract is to be regarded as frustrated.* 

If there is an event or charge of circumstances which is so fundamental 
as to be regarded by the law as striking at the root of the contract as a 
whole and beyond what was contemplated by the parties and such that to 
hold the parties to the contract would be to bind them to something to 
which they would not have agreed had they contemplated that event or 
those circumstances, the contract is frustrated by that event immediately 
irrespective of the volition or the intention or the knowledge of the parties 
as to that particular event, and even although they have continued for a 
time to treat the cont -act as still subsisting.* 

The effect of frastration. — The law requires a party to fulQl his con- 
tractual obligations. When a party has undertaken an absolute and uncon- 
ditional responsibility to do a thing without guarding himself by express 
stipulations against foreseeable but unforeseen contingencies the law will not 
come to his aid in case he is held liable for damages for the non-performance 

1. Oaan Tramp Tankers Corporation v. F/o Sov/rahatt [1964] I All E.R. 161 O.A. 

2. Hirji Mulji v. C/uong Tue Sttamship Co.^ [1926] A.C. 497» 507. Oonny^ Mott and 
DUkson, lAd. V, Fraser {James B,) Co. Ltd., [1944] A.C. 265,276: [1944] I AH E.R. 
678, 684. Bank Une, Ltd. v. Capel (A.) & Co., [1919] A.C. 435. Baxter, Fell & Co., 
Ltd. V. Galbraith Hfi Gf 4 nt, Ltd., [1941] 70 U.L Rep. 142, 157. 

3. F. A- Tan^Hn S. S. Co., Ltd. v. Anglo-MexUan Petroleum Products Cd. Ltd., [1916] 2 
A.C. 397, 406. Totem, ltd. v. Gamboa, [1939] 1 K.B. 132 : [1938] 3 All E.R. 135. 

4. Morgan v. Mdnser, [1948] 1 K.B. 184. 
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of his obligations even though such non-performance has been occasioned 
for no fault of his,' When however a party is unable to fulfil his obliga- 
tions for a cause which in the eye of the law is deemed to be a sufficient 
excuse for his non-performance he will be excused. When the unforeseen 
contingencies preventing the performance of the contractual obligations are 
so irresistible and extraneous that neither of the parties was responsible 
for their emergency, the contract will be deemed in law to be terminated 
and the parties discharged.^ 

According to the English common law a frustrating event brings the con- 
tract to an end forthwith. The contract is automatically terminated as to 
the future, because at the date of the frustrating event, any further perform- 
ance o{ the contract becomes impossible in fact. In the circumstances, 
no liability for damages for the failure on either party will thenceforward 
be attributed.® Though the doctrine of discharge from liability by frustra- 
tion has been explained in various ways — sometimes by speaking of tlie 
disappearance of a foundation which the parties assumed to be at the basis 
of their contract, sometimes as deduced from a rule arising from impossibility 
of performance, and sometimes as flowing from llie inference of an implied 
term, whichever way it is put, the legal cotisequcnce is the same.* Where 
the doctrine of frustration applies, there is no breach of the contract. 
What happens is that the contract is held on its true construction not to 
apply at all from the time when the frustrating circumstances supervene.® 
This automatic discharge as caused by frustration is distinguished from a 
discharge resulting from the election by a party. To take an example. 
An option is given to one party to treat a contract as discharged if (a) 
the other acts in such a way as to show an intention to repudiate his obliga- 
tions, or (b) the other breaks a stipulation that goes to the root of the 
contract, as opposed to one that is only of subsidiary importance. In neither 
of these two cases the breach operates as an automatic discharge. The 
injured party has it in his election to treat the contract as discharged or to 
maintain it in operation.® 

Operation of the doctrine of frustration. — Where the availability of 

1. Paradint v. Jane^ (1647) Aleyn 26. Budgetl & Co. v. Binnington & Co,^ [1891] 1 Q,.B. 
35. Bottoms York Corporation^ (1892) 2 Hudson’s B.C. 4th Ed. 208. Hills v. Sughamt, 
(1846) 15 M.& W. 253. 

2. Taylor v. Caldwell, (1863) 3 B. & S. 82G. Denny. Mott & Dkkson Ltd, v. Fraley 
(Jamss B.) & Co., Ltd., [1944] A.C. 2G5, 272, 274 : [1944J I All E.R. 678, 681, G83. 

3. Hirji Mulji v. Cheong Yue S. S. Co., ( 1926] A.C. 497, 505. Fibrosa Spolka At kyjna 
V, Faifbairn Lawson Combe Barbour Lid., [1943] A.C. 32, 70 i (1942) 2 All E.R. 122, 140 
H.L. Krell v. Henry, (1903) 2 K.B. 740. Jackson v. Union Marine Insurance Co*, (1874) L.R. 
10 C.P. 125, Chandler v. Webster, (1904) 1 K.B, 493. 

4. Joseph Constantine Steam Line, Ltd. y. Imperial Smelting Corporation, Ltd., [1942] A.C. 
154, Heyman v. Darwins, Ltd., [1942] A.C. 356. See Stroud: Judicial Dictionaiy, cd. 
1932 vol. 2,, 1187. 

5. Dent^ Mott & Dickson v. Fraser (Jams BJ) Co., Ltd., [1944] A.C. 265, 

6. Mersey Steel IB Iron Co. y. Nayloi Benzon Co., (1884) 9 App. Gas. 434, Frost v. 
Kmght, (1872) L.R. 7 Exch, 111. 
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E particular occasion, a particulary thing or a particular person, or the 
normal state of health of such person is essential to the achievement of the 
basic purpose of the contract that has been entered into by the parties, but 
such availability has been destroyed by some intervening event for no fault 
of cither of them, then the contract will be deemed to be dissolved since 
the intervention of the said unexpected event and the parties arc discharged 
from further liabilities.^ In order to constitute frustration, the availability 
of the occasion, thing or person or his state of health must be the real or 
sole basis of the agreement, otherwise the doctrine of frustration will not 
be applied.* Only where the altered circumstances have rendered the 
basic object of the contract unattainable, the contract is deemed to be 
frustrated. 

•i 

Suspension of performance. —The iatervention of wa.r with the atten- 
dant laws, regulations and orders sometimes renders the performance of 
some contracts illegal, or it may also, because of state necessity, suspend for 
the time being some of the normal transactions of the citizens. When a 
contract has been rendered illegal, it is frustrated, and the parties are 
discharged from further liability then and there. But when the perfor- 
mance of a contract has only been suspended for the time being because 
of the state interference, the contract may not necessarily be deemed to 
be discharged. The circumstances of each individual case will decide the 
issue. Where the performance of the contract has been prolii!>iicd or 
rendered impossible for an indefinite duration the court may in a given 
case decree that the contract has been frustrated.® When it appears to the 
court that any compulsory performance of a contract after a long inter- 
val may well be construed in the eye of a reasonable man as if altogether 
a new and different contract is being performed, then the contract will be 
deemed to be discharged because of the intervening event of interference 
on the part of the State. Wlieri the duration of tiic interference has not 
yet run its full course or it cannot be either gauged how long the inter- 
ference will endure, the Court may still adjudge a contract to be discharged. 
If there is a reasonable probability from the nature of the interruption 
that it will be of indefinite duration, the paities to a contract may well 
be considered to be iVee to turn their assets, their plant and equipment 
and their business operations into activities which arc open to them, and 
to be free from commitments which are struck with sterility for an uncertain 


1. Krell V. Hmry, 2 K.U. 740. Taylor v. Caldwell, (1863) 3 B. & S. 82G. Boost 

V. Firth, (1868) L.R. 4 C.P. 1. Ungers, Pre\ton Corjwration, [1942] 1 All E.K. 200. Morgan 
V. Manser, [1948] 1 K.B, 184: [1947J 2 All E.R. 666. Marshall v. GlanviU, [1917] 2 K.B. 
87, Robinson v. Davison, (1871) L.R. 6 Excli. 269. Poussard \\ Spiers and Poru/, (\&76) I 
Q..B.D. 410. Svneon v. Watson, (1877) 46 L.J. (Q.B.) 679. 

2. Hirne Steam Boat Co, v. Hutton, [1903J 2 K.B. 683. 

3. Metropolitan Water Board V, Dick, Km Co,, [1918] A.C. 119. Atlantic Maritime 
Co., Inc, v. Gibbon [1954] 1 Q,»B, 88 : [1953] 2 All E.R. 1086, See Magneeram Bangur & Co, 
V. Gurbachgjn Singh, A.I.R. 1965 S.C. 1523* 
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future period.^ Apart from the actual duration of an interruption or the 
probability as to its extent which may tend to incline the Court to hold 
whether or not a given contract has been frustrated, the effect of a given 
interference has itself been the subject of individual speculations for the 
judges concerned. Thus even on the same fact-situation the judges may 
hold diflFcrcnt views as to whether a given interference on the part 
of the State has rendered the contract as discharged because of frustra- 
tion.* 

Even where the parties have expressly provided for a possible frustra- 
ting event but the extent of the event was imponderable at the moment, 
the Court has decreed that the contract has been discharged because of 
the frustrating event. The frustrating event may be of such a nature as to 
have frustrated the commercial object of the venture and will be there- 
fore construed as putting an end to the contract. But where the frustra- 
ting event has not been of so sweeping a character the obligations remain. 
The event in order to absolve the parties must be considered as striking 
at the very root of the contract itself and not merely render its perfor- 
mance less profitable are more arduous to one or the other of the parties 
concerned.* Whether a frustration has been only temporary is a matter of 
construction.* 

Frustration of commercial objects. — The commercial frustration of 
an adventure by delay means the happening of some unforeseen delay with- 
out the fault of cither party to a contract, of such character as that by it 
the fulfilment of the contract in the way in which fulfilment is contemplated 
and practicable is so inordinately postponed that its fulfilment when the 
delay is over will not accomplish the only object or objects which both 
parties to the contract must have known that each of them had in view at 
the time they made the contract, and for the accomplishment of which 
object or objects the contract was made.® 

The doctrine of dissolution of a contract by the frustration of its com- 
mercial object rests on an implication arising from the presumed common 
intention of the parties. If the supervening events or circumstances are 
such that it is impossible to hold that reasonable men could have contem- 
plated that event or those circumstances and yet have entered into the 

1. Denny y Mott & Dick Ltd, Fr am {James B,) & Co, Ltd., [1944] A. G. 265, 273; 
(1944J 1 All E.R. 678 : 685. Atlantic Maritime Co., Inc. v. Gibbon, [1954] 1 Q.B. 88; [1953] 
2 All E.R. 1086. 

. 2. F, A, Tampiin Steamship Co., Ltd., V. A,nglo^Mexican Petroleum Products Co. Ltd., [1916] 

2 A C. 397. 

3. Bank Line, Ltd. Capel {A.) and Co„ [1919] A.C. 435. Paeijie Phosphate Co., Ltd. v. 
Empire Transport Co., Ltd., (1920) 36 T,L.R. 750. Jackson v. Urtion Marine Insurance Co., Ltd. 
(1874) L.R. 10 C.P. 125. Metropolitan Water Board v. Duk, Kerr & Co., [1918J A.C. 110. 
Eyre v Johnson, [1946] K.B. 481 ; [1946] 1 All E.R. 719. 

4. Haroon Tat Md. Gf Co. v. Bengal Distillerios Co. Ltd., [1946] 2 Cal, 11, 46. 

5. Admiral Shipping Co. V. Weidner, Hopkins Gf Co., [1916] 1 K.B, 436, approved [1917] 
\ K.B. 242. Haroon Tar Md. and Co. v. Bengal DistUUties Co. Ltd., [1948] 2 Cal. U, 46. 
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bargain expressed in the document* a term should be implied dissolving ^ the 
contract upon the happening of the event or circumstances. The dissolu^ 
tion lies not in the choice of one or other of the parties* but results auto- 
matically from a term of the contract. The term to be implied must not 
be inconsistent with any express term of the contract.^ Where the ponduct 
of the promisee has rendered performance of a contract commercially 
unreasonable the promisor is released from liis obligation to perform the 
promise.* 

Fruatration and lease and sale of land. — The doctrine of frustration 
is not held applicable to the case of a lease of land whether the contract 
has been executed or is yet to be executed. Thus not only where a lease 
has been executed, that is, where the legal estate has already passed to the 
tenant but also where the proposed tenant has got only an equitable 
interest in the land under an enforceable contract for the grant of a lease 
the doctrine of frustration docs not apply. Where the contract is only a 
contract for the sale of land or for the grant of the lease itself as distinct 
from the conveyance of the legal estate, either of the parties will be allowed 
to sue for the specific performance of the contract and ihm achieve the 
transfer of the legal estate. The parties in such a state will not be allowed 
to invoke the doctrine of frustration. Only when the contract for the sale 
of the land or for the grant of the lease has been rendered incapable of 
specific performance, say, for the destruction of the property such destruction 
as a frustrating event will be allowed to be availed of. 

A lease while being a contract creates an estate. A tenancy agreement, 
for example, is thus a contract as well as something more. When a term 
of years has been created by a tenancy agreement and vested in the tenant, 
an order disqualifying a tenant, who became an alien enemy because of the 
intervention of war, from personally residing in thepremis'^s docs not affect 
the chattel interest which was vested in him by virtue of the tenancy 
agreement. Thus if the premises arc requisitioned by the State or the local 
authorities or destroyed by enemy action or by fire, the tenant will continue 
to be liable for his obligation as stipulated in the contract of lease. Frusta 
ration does not apply also to a contract for the sale of land.* 

Partial frustration. — In considering whether there has been frustration 
of a contract or whether such frustration is complete or only partial and 
temporary, what is to be looked into is the position of the parties at the time 

1. Rt Badiicke Co, 2 eVi, 331. $€€ alio BrHish MooietoMw^, Lid. v, London and 

Distnei Cinemas, Ltd., [1951] 2 All E.R. 617. 

2. Aerial Advertising Co. v. Batchelor^ Peas Ltd., [1938] 2 All E.R, 788. 

3. London and Northern Estate Co. v. Schlesinger, [1916J 1 K.B. 20. Whitehall Court, Ltd. v, 
Bulinger, [1920] I K.B. 680, 686, 687. Mattheyv. Curling, [1922] 2 A.C. 180, 237. Redmond 
V, Dainton, [1920] 2 K.B. 256. Cricklewood Property and Investment Trust, Ltd. v. Leighton* s 
Investment Tru^L ltd., [1945] A.C. 221, 233 : [1945] 1 All E.R. 252, 258. Dermen v. Brise, 
[1949] I K.B. 22; [1948] 2 All E.R, 141. Hillingdon BstaUs Co. v. Ston^eld Eslaks, Ud., 
[1952] Ch. 627 : [1952] 1 All E.R. 853. Harom Tar Md. and Co. v. Bengal DiHiUeries Co. JUd. 
[1948] 2 Cal. 11,46, 
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of the interruption and the probabilities of its resumption as a commercial 
adventure from the point of view of the parties*^ Where the contract is 
severable*, part may remain in force and part may be frustrated.* An arbi- 
tration clause may apply to a dispute whether a given contract is frustrated.* 

Self-induced frustration.— The essence of frustration is that it should 
not be due to the act or election of the party.* Court will not allow a party 
to avail himself of a self-induced frustration.® How far and to what extent it 
is so, is, again, a matter of construction. When the defendant raises the pica 
of the frustration and the frustration has been induced by his own self, it is 
for the plaiiiliff to prove that the frustration was sclf-induccd by the defen- 
dant.’ Thus where frustration is alleged to be induced by a party, the onus 
of proving frustration is on the party alleging frustration, and when frustra- 
tion is established the onus sliifts to the other party to prove that such frustra- 
tion is self-induced by the party alleging it.® 

Whether the defence of ' ‘self-induced” frustration (i.c. a reply to an allega- 
tion of frustration that the frustration was induced by the party so alleging) 
applies where the other party is merely negligent and docs not deliberately 
make performance impossible, quaere,^ 

An impossibility referable solely to the ability or circumstances of the promisor 
is no excuse for non-pcrformancc of a given promise.^® Thus where the mills 
were closed during the relevant periovl because of strike, the failure to supply 
gunny bags by the mill did not attract Section 56.^^ Self-induced impossibi- 
lity of performance amounts to a breach of the contract on the part of the 
party whose conduct brings forth the impossibility.^® Similarly, where the 
conduct of the promisee renders performance impossible, the other party is 
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[1941] 2 All E.R. 165, 175. 
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9. Joseph Constantine Steam Line, Ltd. v. imperial Smelting Corp., Ltd,, [1942] A.G. 154. 
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released from the obligation to perform the promise.^ 

Post-^breacli frustration* — Where a party to a contract has already com* 
mitted a breach of the contract, he cannot subsequently rely on a subsequent 
event which made the contract impossible of performance.* 

Substantial performance. — The plea of impossibility will not be enter* 
tained by the Court if in spite of the surrounding events, the object and 
purpose of the parties are not rendered useless and the contract be performed 
substantially in accordance with the original intention of the parties though 
not literally in accordance with the language of the agreement.® 

Onus of proof. — A party to a contract who proves that the performance 
of a contract has been frustrated is not obliged to prove also that the 
frustration was not due to his own neglect or default.* See also Self-induced 
frustration^ supra. 

The English Law Reform (Frustrated Contracts) Act, 1943. — Any 

loss that may arise because of the frustration of the contract was allowed 
under the English common law to lie where it had fallen. The contract is 
deemed determined as to the future only. The parties were required under 
the English common law to fulfil their respective contractual obligations only 
so far as they had fallen due prior to the frustrating event, and they arc 
excused from performing any obligations that might fall due after the event, 

In Chandler v. Webster [1904J I K.B. 493, 499, it was held that a failure of 
consideration does not entitle a party to recover the money paid under a 
contract that has been frustrated. In Fibrosa Spolka Akcyjna v, Fairbaim Lawson 
Combe Barbour, Ltd., [1943] A.C. 32, 70 : [1942] 2 All E.R. 122, 140, H.L., a 
somewhat liberal view was taken on the question as to whether a money paid 
under a frustrated contract can be recovered by the party who has not receiv- 
ed any consideration or benefit out of the frustrated transaction. While 
considering the law of failure of consideration and of the quasi-contraclual 
right to recover money on that ground, the Court took the view that so far 
as a frustrated contract was concerned, the mere promise to do a thing though 
a sufficient consideration for the formation of a contract would not be regar- 
ded as a sufficient consideration. Only the performance of the promise on 
the part of the payee could debar the party paying the money from recover- 
ing it. The money was paid to secure performance, and, if performance 
fails, the inducement which brought abou*^ the payment is not fulfilled. Thus 
when there has been a total failure of consideration in this quasi-contract ual 
sense, the party making the payment will be entitled according to Fibrosa case 
to its recovery. When the payer has received no benefit at all, the payee has 

1. Mackajf V. Dick, (1881) 6 App. Gas, 251 ; H. L. Learoyd v. Brook, [1891 J 1 Q..B. *31 ; 
Dvdd V. Churton, [1897] 1 Q.B. 362 C.A, ; WorcesUr College, Oxford v. Oxford Canal Navigation, 
(1911)81 LJ. Ch. 1. 

2. Canga Smgh v, Santosh Kumar, AJ.R. 1963 All. 201. 

3. Conga Singh v. Santosh Kumar, A.I.R. 1963 All. 194. 

4. foioph Constantine Steam Line, Ltd.v. Imperial Smelting Corp., Ltd., [1942] A.C, 154 
[1941] 2 All RR. 165, 
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to refund the sum paid. This is so in q>ite of the fact that the party required 
to refund the money may have incurred expenses in connection with the 
partial carrying out of the contract which arc equivalent, or more than 
equivalent, to the money which he prudently stipulated should be prc-paid, 
but which he now has to return. He may have to repay the money, though 
he has executed almost the whole of the contractual work, which will be left 
on his hands. These results followed from the fact that the English common 
law is not used to apportion a pre-paid sum in such circumstances. 

The Law Reform (Frustrated Contracts) Act, 1943 (6 & 7 Geo. 6. c. 40) 
has since been passed in England for adjustment of rights and liabilities of 
parties to frustrated contracts. As to the applicability of the Act, ste Section 
2(1) (4), ihxd. As to its non-applicability see Section 2 (5), 

The application of the Act is confined to a case where a contract governed 
by English law has become impossible of performance or been otherwise 
frustrated. Under the Act, money pre-paid can be recovered even though at 
the date of frustration there has been no total failure of consideration. The 
Act also allows a party who has done something in performance of the 
contract prior to the frustrating event to claim compensation for any benefit 
thereby conferred upon the other. Under Section 1 (2) of the Act, all sums 
paid or payable before the frustrating event is, if paid recoverable, and if 
not paid is not payable. Under the said Section, a Court is empowered to 
decree that in case the payee has received a payment and also incurred 
expenses in the course of performing his side of the contract, the whole or a 
part of the money received will be retained by him. Where he has done 
some work but has not received an adequate sum or any sum at all, the 
Court may also decree that he will be allowed to recover an adequate suni to 
meet his expenses The English Act also provides for compensation to be 
paid for the partial performance that has taken place before the contract has 
been frustrated. Where a contract has become impossible of performance 
and has thus been discharged or it has been otherwise frustrated and thus 
discharged and a party has obtained a valuable benefit before the time of 
discharge because of anything done by the other party in pursuance of the 
contract, then, under Section 1 (3) of the Act, such sum will be recoverable 
from the party benefited as the Court will consider just. While evaluting the 
benefit a party has received, all the circumstances have to be taken into 
account. The expenses incurred by the party in question have thus also to 
be taken note of. The real value of the benefit as found after the frustration 
has taken place as well as all the questions of adjustment and set off are thus 
relevant for awarding the necessary compensation in favour of the party 
doing the part performance of the contract that has been subsequently 
frustrated and therefore discharged. 

Where a contract contains a provision to meet the event of frustration, the 
English Law Reform (Frustrat^ Contracts) Act, 1943, will have no applica- 
tion. Some classes of contract have also been expressly kept without the 
purview of the statute. A contract for the carriage of goods by sea and a 



S. Z6] ENGLISH LAW EEPORM (pRtWtEATBG CONTRACTt) ACT^ 1943 76? 

chRrterparty have been excluded from the operation of the statute* If freight 
is made payable only at the conclusion of the voyage and the ship is prevent- 
ed by some frustrating event from reaching the stipulated port, the shipowner 
gets nothing by way of freight. Similarly, if the freight or a part of it has 
been paid in advance and the ship is prevented by some frustrating event 
from delivering the goods at the stipulated port of discharge, the freight thus 
paid will not be recoverable, either in whole or in part.^ Only a time charter- 
party or a charterparty by way of demise has been kept within the purview 
of the statute. 

Contracts of insurance have been excluded from the operation of the 
statute.* Certain contracts for the sale of goods have also been excluded 
from its operation. Where there has been an agreement to sell specific goods 
and not a sale thereof, and the risk has not passed to the buyer and the said 
specific goods have perished, the agreement will be avoided under Section 7 
of the English Sale of Goods Act, 1893. Secondly, any contract for the sale 
or for the sale and delivery of specific goods under which the risk has passed to 
the buyer and which contract has been frustrated by reason of the fact that 
the goods have perished is also excluded from the English Law Reform 
(Frustrated Contracts) Act, 1943. Where the goods have perished, all con- 
tracts for the sale of specific goods are thus kept outside the provisions of the 
said Act of 1943. Where the risk has not passed to the buyer but he has 
made advance payment and subsequently the goods have perished or been 
lost the common law of England will allow the buyer to recover his money.* 

Where there is an agreement to sell specific goods, as distinguished from 
the actual sale thereof, and subsequently the goods, without any fault on 
the part of the sellor or buyer, perish before the risk passes to the buyer 
the agreement is thereby avoided. The goods are said to have perished 
not only where they are physically destroyed but also where they arc so 
damaged as to be unfit for their consumption.^ The agreement to sell the 
goods in the given case though frustrated is not aflected by the provisions 
of the (Frustrated Contracts) Act, 1943. Where the goods arc requisitioned 
by the Government they are not said to have perished in the given sense.* 
Where a contract for the sale of specific goods have been frustrated 
by requisitioning, the Law Reform (Frustrated Contracts) Act, 1943, will 
apply. 

Under an agreement to sell, the property in the goods is not immediately 
transferred to the buyer; the property remains in the seller. Unless 
otherwise agreed, the goods remain at the seller’s risk until the property 
is transferred to the buyer by actual sale thereof. When, however, the 

1. St, Enoch Shipping Co. v. Pho^phnU Mining Co. [\^\^] 2 K.B. 624. Byrtu v, SchfUef 
(1871) L.R.6EX. 319. 

Tjfrie V. FUtcher, ( 1 777) 2 Cowp. 666, 668. 

3. Logan v. Le MesufUr (1847) 6 Moo. P.C.C. 116 ; 11 Jur. 1091 P.C. 

4. Asfar QP Co. v. Blmdoll, [1896] I Q,*®. 123. 

5. Re Sblpton, Andenon & Co. and Harrison Brotiiers fa Co. [1913] 3 K.B. 676. 
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envisage the same area of operation. That element which, prima facwt can* 
not be common to the implied term and just solution theories does not seem 
to have been covered cither by Sections 31-36 or 56 of the Indian Cont- 
ract Act. If one is permitted to get the best of both worlds, there are 
cases of frustration under the English common law where terms are judi- 
cially deemed to have been implied in order to furnish a just solution 
per curim^ and this is a space wherein the English common law doctrine of 
frustration should not unnecessarily be imported into the Indian realm. 
Apart from supposed devolution of the English common law to the High 
Courts of Bombay, Calcutta and Madras to a limitted extent both as 
respects their personal and territorial jurisdiction as successors to the 
Supreme Courts at the respective Presidency towns, the" frequent adop- 
tion of the expressions of the English common law by the courts of record 
in India, including the Federal and the three Supreme Courts, in course 
of their evolvement of the case law of the country prima facie persuades one 
to hold that the law of frustration of contracts in India is to be found 
in Sections 31-36 and 56 of the Indian Contract Act as well as English 
judicial precedents. But, historically speaking, it should not be necessarily 
so.^ In order to conform to the evolving principles of the English common 
law of frustration the Indian judge or jurist has not to make a procrustcan 
bed of the Sections of the Indian Contract in order to hold whether or 
not in given circumstances a given contract has been frustrated. The Eng- 
lish common law can and should be ignored where the implied terms of 
a given contract or the Sections 3 1 to 36 and 56 of the Indian Contract 
Act will not justify an Indian court to hold that a given confract 
in a given fact-situation has been frustrated in the eye of the law. 

There is neither any need nor any justification to hold that Sections 32, 
56 and the like provisions of the Indian Contract Act are co-extensivc 
with the doctrine of frustration of contract under the English common 
law. The Indian decisions may therefore be viewed and reviewed accord- 
ingly. 

When a given contract will have been found frustrated, Section 65 of the 
Indian Contract Act will be applied in the matter of compensation or 
restoration.* 

Cases. — Section 56 is not exhaustive. The principle of frustration is 
applicable to India.* The doctrine of frustration known to the English 

1 . As to the factual application of the English common law in India during the 
East-India Company’s regime, ste A. C. Patra, Tht Administration of Jusiici under the 
East^India Company in Bengal, Bihar and Orissa, Asia Publishing House, Bombay, New York, 
and London, 1962, Section VI 11 , The Laws in Operation, As to the rise of the Cominop Law 
in India, see M. C. Setalvad, The Common Law in India, London, 1961, Chap, h Set also, 
under Section 1, The English Law in India, pages 108-113, ante. 

2. Parshoiam v. Batata Municipality, A.I.R. 1949 E.P. 301. See under Section 65, 
post, 

3. Rama Nand v. Gokal Chand, A.I.R. 1951 Simla 189 ; Qauri Sankof v. Moitra, (1922) 
70 I.C. 379. 
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coikimon law has been statutorily recognised under Section 36 of the Indiaik 
Contract Act* This statement made in Kockuvareed v. Matiappa^ A.1,R* 1964 
T«G* 10^ is only partially correct. See The Indian Contract Act and the doctrine 
of frustration in English common law, supra. 

In Galia Kotwala & Co. V. JVarasimham & Broikerj Ad.R. 1954 Mad. 119, 
almost the whole of the English common law of frustration of contracts 
has been repeated. The headnote of the case may therefore be cited 
in extenso : 

The doctrine of frustration is not a rule of positive or substantive law, 
but a rule which is made applicable to interpretation of contracts to find 
out whether the contract has become frustrated, that it has either become 
impossible of performance or, though possible of performance, has become 
useless and ineffective. The result is that the parties to the contract arc 
discharged from their obligations under the contract.^ 

The discharge of a contract by frustration is not the result of an act or 
volition of a party to it nor the carrying out of a condition, express or 
implied, in a contract, but the presence of already existent or supervening 
of certain set of circumstances, which excused the performance of the 
contract and discharges the same. It amounts to an automatic dissolution 
of the contract not dependent upon the attitude of the parties to the 
contract. 

In commercial contracts, where the contract becomes impossible of 
performance by reason of a state of war or by an act of the executive 
Government, or the contract which would otherwise be ordinarily performed, 
is delayed by reason cf certain regulations imposed by the Government 
making the performance of such contract dependent upon the grant 
of licence or permit the parties need not wait for an indefinite period 
in the hope of the relaxing of the control orders or the granting of licence 
and permit. 

Frustration arises without blame or fault on either side. No reliance can 
therefore be placed in self-induced frustration. Where a permit, etc., was 
necessary to enable a party to perform the contract, the Court will examine 
as to whether the party, on whom the obligation rested to apply for and 
obtain the permit, etc., has discharged his obligation.* 

The essential idea upon whicli the doctrine of frustration is based h that 
of impossibility of performance of the contract; in fact impossibility and 
frustration arc often used as interchangeable expressions. The changed 
circumstances make the performance of the contract impossible aixd the 
parties arc absolved from the further performance of it as they did not 
promise to perform an impossibility. The doctrine of frustration is really 
an aspect or part of the law of discharge of contract by reason of superven-^ 
iiig impossibility or illegality of the act agreed to be done hence comes 
within the purview of Section 56. 

1. Pofshetam v. Batda Mmicipality, A.I.R. 1949 E.P. SOI. 

2. Oolia Kotwola & Co. v. Narasinhan and Brother^ A.I.R. 1954 Mad. 119. 
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In deciding cafcs in India the only doctrine followed is that of supervening 
impossibility or illegality as laid down in Section 56, taking the word 
“impossible’* in its practical and not literal sense. Section 56 lays down 
a rule of positive law and does not leave the matter to be determined 
according to the intention of the parties. In the large majority of cases, 
however, the doctrine of frustration is applied not on the ground that the 
parties themselves agreed to an implied term which operated to release 
them from the pcrformace of the contract. The relief is given by the Court 
on the ground of subsequent impossibility when it finds that the whole 
purpose or basis of a contract was frustrated by the intrusion or occurrence 
of an unexpected event or change of circumstances which was beyond what 
was contemplated by the parties at the time when they entered into the 
agreement. When such an event or change of circumstances occurs which 
is so fundamental as to be regarded by law as striking at the root of the 
contract as a whole, it is the Court which can pronounce the contract to be 
frustrated and at an end. The Court undoubtedly has to examine the 
contract and the circumstances under which it was made. The belief, 
knowledge and intention of the parties are evidence, but evidence only on 
which the Court has to form its own conclusion whether the changed 
circumstances destroyed altogether the basis of the adventure and its 
underlying object. This is really a rule of postivc law and as such comes 
within the purview of Section 56 of the Contract Act. 

According to the Indian law, which is embodied in Section 54 of the Transfer 
of Pro|>erty Act, a contract for sale of land does not of itself create any 
interest in the property which is the subject-matter of the contract. The 
obligations of the parties to a contract for sale of land are, therefore, the 
same as in other ordinary contracts and consequently the doctrine of 
frustration is applicable to contracts for sale of land in India.^ 

The doctrine of frustration is applied not on the ground that the parties 
themselves agreed to an implied term which operated to release them from 
the performance of the contract. The relief is given by the Court on the 
ground of subsequent impossibility when it finds that the whole purpose or 
basis of a contract was frustrated by the instrusion or occurrence of an 
unexpected event or change of circumstances which was beyond what was 
contemplated by the parlies at the time when they entered into the 
agreement. When such an event or cliange of circumstance occurs which 
is so fundamental as to be regarded by law as striking at the root of the 
contract as a whole, it is the Court which can pronounce the contract to be 
frustrated and at an end. 

In applying the above principle the Court has to examine the nature 
and terms of the contract before it and the circumstances under which 
it was made or entered into and to determine whether or not the disturbing 
which is alleged to have happened in the particular case has substantially 


1. Saiyahrata v. Mugnuram, A.I.R. 1954 S.C. 44 ; Parshotam v, Batala Municipality, AJ.R. 
1949 E,P. 301. 
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prevented the performance of the contract as a whole. If the answei* be 
in the affirmative, the contract will stand dissolved or discharged as it is 
well settled that if and when there is frustration, the dissolution of the 
contract occurs automatically and it does not depend, as does rescission of a 
contract, on the ground of repudiation or breach or on the choice of 
election of either party. It actually happened on the possibility of perform- 
ing the contract. 

An agreement of sale of certain plots of land provided for the construction 
of roads, etc., by the vendor before the sale was completed. The work of 
construction of roads could not be undertaken due to the scarcity of 
materials on account of war and also due to the land being requisitioned 
for war purposes. There was no time limit fixed for the completion of 
contract and the purchaser never complained about the period of 
requisition. 1 1 was held that in view of the very uncertain and abnormal 
situation of the time, it was reasonable to hold that the interruption of the 
construction of the roads, etc., by reason of the requisitions did not affect 
the fundamental basis of the contract or bargain between the parties and 
did not frustrate the said contract.^ 

If during the subsistence of the contract any failure on the part of any 
of the contracting parties is alleged, the plaintiff cannot invoke the consi- 
derations which would apply in cases where the contract stood discharged 
either on either on the terms of the contract or under any positive law. 
The doctrine of frustration is essentially a doctrine of discharge of the 
contract. In what circumstances the contract stands discharged by subsequent 
events is really the subject-matter of the doctrine of frustration. The 
doctrine of frustration is designed, in the eye of the law, to implement 
what the courts presume to be the common intention of the parties.* 

Frustration means the premature termination of a contract owing to the 
occurrence of an intervening event or change of circumstances so fund- 
amental that the same may be regarded as striking at the root of the 
agreement and as wholly beyond the contemplation of the parties when 
they entered into the agreements. Clause (c) of Section 108 of the 
Transfer of Property Act, 1882, provides for the applicability of the 
doctrine of frustration to a limited extent even in the case of a lease.* 

A Municipal Committee leased out the tonga-stands to the plaintiff. 
It was later found that the tongawallas did not use these stands but used 
private stands, with the result that the plaintiff could not recover any fees 
from them. It was contemplated by the parties that the plaintiff would 
collect the specified fee from the ^anga-drive^s who used the stand and it was 
on this assumption that the Municipal Committee leased the tonga-stands 
totheplaintiffwhopaidRs. 5,000 to the Municipality. It was held that 

1. Mugnsiram Ba^gur v. Gurbachan, A.I.R. 1959 Cal. 576. 

3J, Bon Lanong v. StaUf Assam, A.I.R, 1959 Assam 75. 

3, ValiapaU^v.Th(nnman,\XB..l956r.O. 59; Gurdarsfu^n v. Bishan, (F.B,) AJ.R. 
1963 Puutf. 49. 
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though the Municipality was not responsible for the state of affairs that 
ensued, no blame attached to the lessee either, and the fact remained that 
because of no fault on his part the very conditions on the strength of which 
he entered into the contract and paid the lease money to the Municipal 
Committee did not come into existence, and the contract was thus 
frustrated, and the lessee was entitled to the refund of the money paid.^ 
Commercial impossibility is no impossibility under Section 56.* 

The parties when they made the contract may contract ma y have fore- 
seen the supervening events as probable, but may have made no express 
provision with respect to them. If the events occur, frustration will be 
applied.* In the absence of a condition providing for the contingency, the 
sinking of the goods en route to India was no defence to the plaintiff’s r-lairri 
for damages.* In Ramananda v. Hamid, A.I.R. 1963 Mad. 94, by reason 
of the cyclone there were no supervening circustances making the contract 
impossible of performance or unlawful. The agreement to pay bonus was 
ratified by the Company even after it had incurred losses, The doctrine of 
frustration could not apply.* 

Impossible promise. — A promise to do an impossible act is void, that 
is, uncforceable. A agrees with B to discover treasure by magic. The 
agreement is void. 

Section 56 contemplates two varieties of cases— whether the contract was 
impossible of performance from the very beginning or it becomes impossible 
on account of subsequent supervening circumstances coming into existence. 
Section 56 applies not merely to contracts which arc physically impossible 
to be performed but also to those contracts the performance of wliich may 
not be literally impossible but is impracticable from the point of view of 
the object and purpose which the parties had in view. If an untoward 
event or change of circumstances totally upsets the very foundation upon 
which the parties rested their bargain, it is in such a case that the promisor 
finds it impossible to do the act which he promised to do. Contracts 
which are merely difficult of performance are not contemplated under 
Section 56.* As it has been observed in D. R. Mehta v. Tin Plate Dealers, 
A.I.R. 1965 Mad. 400, the Court will ascertain the facts and see how far 
the changing circumstances are such as to remove the very foundation of 
the contract. 


1. PttrshoUm v. Satafa Mumeipolity, A.I.R. 1949 E.P. 301 ; Man Singh v. Khatan Singh, 
A.I.R. 1961 Raj. 277. 

2. Mahalingaswami Deaasthanam v. Samhenda, A.I.R. 1962 Mad. 122. 

3. Parshotam v. Batala Municipality, A.I.R. 1949 E.P. 301 ; W. J, Taten, Ltd. v. Gamboa, 
[1938] 3 AU E.R. 13S. 

4. Ganesh Das v. Ram Jfath, (1926) 9 I.ah. 148. 

5. Pearl Clyde Industrus, Ltd. v. A. Pf. Kaul, A.I.R. 1964 Punj. 482 (Delhi) ; See the cawi 
referred to. 

6. SatyiArata v. Mugneermn, A.I.R. 1954 S.C. 44. Stale iff Orissa v. Md. Khan, A.I.R. 
1961 Orissa 75. H, V. Rajan v. C. J/. Gaped, A.I.R. 1961 Mysore 29. Mehra St Sans v. Per' 
Chand Om Prakash, (F.BO A.I.R. 1952 Fui\j 34, 37. 
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A contract may be in writing and embody the terms agreed to by the 
parties and may not contain a condition excusing non>performance under 
certain contingencies ; but still in the absence of anything to indicate a 
contrary intention, there is an implied condition that the contract will 
cease to operate if the basis on which it rests disappears or becomes funda- 
mentally altered. The change however must be of a fundamental and 
sweeping character which kills the contract itself and not merely one of a 
temporary nature which leaves the contract alive and capable of being 
performed at a future date. That question is a question of fact to be 
determined on a consideration of all the facts. Where the contract is one 
to which the principle known as the doctrine of frustration is applicable 
the fact that the performance under the contract is a continuing one over 
a period and not confined to a single venture does not make it inapplicable. 
The frustration must be one which is not self-induced.^ 

Where during the continuance of the tenancy a notice of requisition 
was served on the tenant requiring him to place a part of the land under 
his tenancy at the disposal of the Land Acquisition Collector from April 4, 
1943 up to six months after the termination of the war, unless released 
earlier, and the said Collector took possession on November 4 as stated 
in the notice, it was held that though the occurrence was unforeseen and was 
not contemplated by the landlord and the tenant when the lease was 
created, yet the occurrence was not so fundamental as to be regn rded in 
law td strike at the root and destroy the basis of the relationship of landlord 
and tenant.* 

Whether the doctrine of frustration is based on the doctrine of implied 
term or supervening impossibility or doing what is just and reasonable 
as between parties having regard lO the actual occurrences, the legal conse- 
quence is the same. The real question is whether the event which has 
occurred is such and whether its relation to the contract is such, that a 
Judge considering the contract and the surrounding circumstances must 
hold that it would not be just and reasonable to hold the parties any 
longer to the terms of the contract. In order to do that, the Court must 
find that there was a common intention and a common purpose for entering 
into the contract and that purpose and intention have been frustrated by 
occurrence of a subseqent event. The Court cannot reform a contract 
on equitable principles. The Court cannot hold that a contract is frustrated 
simply because if the parlies acted as reasonable men, they should have 
provided for a particular event. Frustration cannot depend on the unguided 
and uncontrolled sense of justice of the Judge deciding the matter. Every 
case turns on the question whether from the express terms of the particular 
contract a further term should be implied which, when its conditions 
are fulfilled, puts an end to the contract. A term can be implied in a 
contract only where it is possible to say from the nature of the contract 

1, N^ratu V. Ijm ^ Ofj, A.LR. 1953 Mad. 300. 

2. AbM Hdshgm v. Bakfutri, ALR. 1952 Qai. 380. 
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and the surrounding circumstances that both the parties must have con- 
tracted on a particular basis and that it was necessary to imply a term 
in order to give such business efficacy to the transaction as both the parties 
must have intended. The Court must be able to predicate of the parties 
a common intention and a common purpose. It is not however permissible 
to imply a term which is not consistent with the express terms of the contract. 

A requisition of the subject-matter of a contract by the Government 
made during the period of performance creates a supervening impossibility 
and frustrates the contract, unless the parties by express terms contemplated 
such an event and provided against it. Self-imposed frustration does not 
excuse performance of the contract.' 

A promise which is manifestly incapable of performance either in fact 
or in law at the time of its formation cannot result in a binding or enforce- 
able agreement. A promise which is obviously impossible is no considera- 
tion ; and as such cannot base a contract. An undertaking to retire from 
business as proctor by a person who was not enrolled as a proctor is an 
undertaking without a foundation.® A coavenent in a charterparty that 
a ship should sail or before a given date cannot be performed when the 
contract was entered into after the said given date.® A contract to per- 
form a voyage when the scheduled ship was already incapable of doing 
it is impossible of performance.^ Contracts to take rooms to see coronation 
at a time when His Majesty’s health had already rendered postponement 
of the coronation inevitable were impossible of performance.® 

Promise becoming impossible. — A contract to do an act which after 
the formation of the contract becomes impossible becomes void when the 
act becomes impossible. A and B contract to marry each other. Befor*:; 
the time fixed for the marriage, A goes mad. The contract of marriage 
becomes void. A contracts to act at a theatre for six months in considera- 
tion of a sum paid in advance by B, On several occasions A is too ill to 
act. The contract to act on those occasions becomes void. 

in order that the doctrine of frustration as embodied in Section 56 of 
the Contract Act may apply the following three conditions should be satis- 
fied : («) a valid and subsisting contract between the parties ; {b) there must 
be some part of the contract yet to be performed ; (c) the contract after it is 
made becomes impossible.® 

The essential idea upon which the doctrine of frustration is based is that 
of impossibility of performance of the contract. When the changed circum- 
stances make the performance of the contract impossible, the parties arc 
absolved from the further performance of it because the presumption is that 


1 . Ram JCutnar v. P. C, Roy & Co., A.I.R. 1952 Gal. 397. 

2. Eddison v. Roikary, (1864) 4 New Rep. 536. 

3. Hdl V. Ca&nom, (1804) 4 East 477. 

4. The Salvador (1909) 26 T.L.R. 149 C-A. 

5. Griffiths V. Brymer, (1903) 19 T.L.R. 434* Clark v. Lindsay, (1903) 88 L.T. 198. 

6. Mahadeo Prosad v. Calcutta Dyeing and Cltatdng Cb., A-LR. 1961 Cal, 70, 
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they di4 not promise to perform an impossibility. The doctrine of frus- 
tration is only a special case of the discharge of contract by an intpossibility 
of performance arising after the contract was made**^ 

A contract to do an act which after the contract was madei has become 
impossible becomes void when the act becomes impossible. When a con- 
tract becomes void, any person who has received any advantage under 
such contract is bound to restore it or to make compensation for it to 
the person from whom he received it.* A created a thatched shed on a 
plot and let it to ^ as a monthly tenant. During the tenancy the shed was 
burnt by fire. As the contract between A and B became impossible of 
performance through the negligence of A, the doctrine of frustration applied 
to the lease.* Section 56 provides for a contingency. Where the very 
foundation of a contract has been taken away and the contract becomes 
impossible of performance, the defendant is bound to refund to the plaintiff 
the value of the goods received by him,* 

The doctrine of frustration is that when the performance or further 
performance of a contract lias been rendered impossible or has been in- 
definitely postponed in consequence of the happening of an event which 
was not and could not have been contemplated by the parties to the 
contract when they made it, a Court will consider what, as fair and reason* 
able man, the parties would have agreed upon if they had in fact foreseen 
and provided for the particular event, and if, in its opinion, they would 
have decided that the contract should be regarded as at an end, will 
discharge the party who would otherwise be liable to pay damages for non- 
performance of the contract. Before the doctrine of frustration can be 
invoked, it must be shown that the event which has produced frustration 
was an event which the parties to the contract did not foresee and could 
not, with a reasonable diligence, have foreseen. When it has not become 
impossible for a party to discharge his obligation under the contract but 
merely burdensome to him to do so, the doctrine can have no application 
whatever.* 

The doctrine of frustration is really an aspect or part of the law of 
discharge of contract by reason of supervening impossibility or illegality 
of the act agreed to be done and hence comes within the purview of Sec- 
tion 56 of the Contract Ad. It is incorrect to say that Section 36 applies 
only to cases of physical impossibility and that where this Section is not 
applicable recourse can be had to the principle.^ of English law on the 
subject of frustration. To the extent that the Indian Contract Act deals 


K Shra Khhen v. Gambhirmal, A.I.R. 1955 H>d. 233. 

2. Manaiseh Film Co. v. Gemini Picture Circuit, A.l.R. 1944 Mad. 230. Fibrosa Spolka 

Akejjw V, Faithairn Lawson Combe Barbour Ltd., [i9A2) 2 All 122 : 11 1 433 : 

167 L.T. 101 ; 58 TX.R. 308. 

3. KMUsk V. Shiba Rani, A.l.R. 1950 C3al. 441. 

4. Bdfuialv. Vife^va Stores, A.l.R. 1955 Orissa 49. 

5- Surpai Singh v. Sheo Prasad, A.l.R* 1945 Patna 300. 
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with a particular subject, it is exhaustive upon the same and it is not permis* 
sible to import the principles of English law delms these statutory provisions.^ 

To attract the doctrine of frustration of contract the performance of the 
contract must become absolutely impossible due to the supervening event, 
legislative or otherwise. Where in spite of intervention of events subsequent 
to the making of the agreement which were not in contemplation of the 
parties and which could not be foreseen with reasonable diligence, the con* 
tract could still be performed in substance, it cannot be said that the con- 
tract has become impossible of performance within the meaning of Section 
56.* 

The doctrine of frustration only applies if the disturbing cause goes to 
the extent of substantially preventing the performance of the whole contract ; 
‘‘interference leaving a considerable part capable of performance will not be 
an excuse”.* 

When only a portion of a contract is incapable of performance, the con- 
tract does not become void or un-enforceable. In order to make out a case 
of impossibility of performance it must be shown that the contract could not 
be performed by reason of something which the promisor could not prevent.* 
Impossibility to perform a portion arose after execution. Suit to cancel such 
portion was allowed under Section 56(2).* Parties entered into an agree- 
ment whereby the plaintiff and his younger brother were to execute a sale- 
deed within a week. The refusal by the younger brother to join in the ex- 
ecution of the deed did not make the performance of the agreement by the 
plaintiff impossible within the meaning of Section 56.® 

In British Movietonew^, Ltd, v. London Cinemas^ Ltd,, [1951] 2 All E.R. 617 
H.L., it has been said that a Court can and ought to examine the contract 
and the circumstances in which it was made, not of course to vary, but 
only to explain it, in ordei to sec whether or not from the nature of it the 
parties must have made their bargain on the footing that a particular thing 
or state of things would continue to exist. And if they must have done so, 
then a term to that effect will be implied, though it be not expressed in the 
contract. No court has an absolving power, but it can infer from the nature 
of the contract and the surrounding circumstances that a condition which is 
not expressed was a foundation on which the parties contracted. Thus the 
priniciple of frustration is ultimately a question of construction. The possi- 
bility that a fundamental alteration in circumstances may sometimes bring 
a contract to a premature end has long been recognised. The principle of 
•frustration has remained the same even though particular applications of it 
may greatly vary and theoretically it may be debated whether the rule should 


1. Mugmeram Bangur v. Gurhachan, A.l.R. 1959 Cal. 576. 

2. Badri Marain v. Kamdeo Prasad, A.l.R. 1961 Patna 41. 

3. Banwari Lai v. SkukruUah, A.l.R. 1940 Patna 204. 

4. South Kanara District Board v. Santhappa, (1925] 66 1.0. 362. 

5. Indor Pmhad v, Crmpbell, (1881) 7 Cai. 474. 

6* Roi^gAsOwmi v, 7 Vjj4, (1907) 17 M.L.J. 37, 
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be regarded as arisinf^ from an implied term, or because the basis of the 
contract no longer exists. In any view, it is a question of construction.' 

The suggestion that an •^uncontemplated turn of events** is enough to enable 
a Court to substitute its notion of what is ‘‘just and reasonable** for the con- 
tract as it stands, even though there is no •‘frustrating event”, appears to 
be likely to lead to some misunderstanding. The parties to an executory 
contract are often facedi in the course of carrying it out, with a turn of 
events which they did not at all anticipate— a wholly abnormal rise or fall in 
prices, a sudden depreciation of currency, an unexpected obstacle to execu- 
tion, or the like. Yet this does not in itself affect the bargain they have 
made. If, on the other hand, a consideration of the terms of the contract, 

in the light of the circumstances existing when it was made, shows that they 

never agreed to be bound in a fundamentally different situation which has 
now unexpectedly emerged, the contract ceases to bind at that point— not 
because the Court in its discretion thinks it just and reasonable to qualify 
the terms of the contract, but because on its true construction it does— not 
apply in that situation. When it is said that in such circumstances the Court 
reaches a conclusion which is “just and reasonable*** or one “which justice 
demands”*, the result is arrived at by putting a just construction on the 
contract in accordance with an implication from the presumed common 
intention of the parties.* If the decisions in “frustration * cases are regarded 
as illustrations of the power and duty of a Court to put the proper construc- 
tion the agreement made between the parties, having regard to the terms in 
which that agreement is expressed to the surrounding circumstances in which 
it was made, including any necessary implication, such decisions are seen 
to be examples of the general judicial function of interpreting a contract 
when there is disagreement as to its effect. What distinguishes ‘frustration* 
cases is that the interpretation involves the consequence that, in view of what 
has happened, further performance is automatically ended. This is because 
the frustrating event (such, for example, as war or prolonged delay) must be 
regarded as introducing anew situation to which no limit can be put. There 
are, of course, many other examples where the court has to put an inter- 
pretation on the agreement made, not with the result that the contract is 
brought to an end by frustration, but with the result that the contract goes 
on and continues to bind the partic.s according to its true construction.* 


1. Bfitish Movietonews v. Undm Cirumas, [1951] 2 Ml E.R. 617, 624 H.L, {p$r Vxwount 

Simon, L.C.) \ Bank line Ltd, V. A. Capil^ Co,, [1919] A.C. 441, (A^r Lord Finlay, L.C.) ; 
Z>ffiv V. Frasir, [1944] 1 All E.R. 687, (pfr Lord Porter) ; F. A. Tamplin S. S. Co. Ltd, 
V. AngU-Mixican PitroUum Products Co. Ltd., [1916] 2 A.C. 403, 404 ; Joseph Constantino S, S, 

Lim, Ltd. V. Imperial Smelting Corpn., Ltd., [1941] 2 AU E.R. 187 : [1942] A.C. 154, (per Lord 

Wright). 

2. Joseph Constantine S. S. Line Ltd, v. Imperial Smiting Corpn, Ltd., [1942] A,C. 154 s 
[1941] 2 All E.R. 186, (per Lord Wright). 

3. Htrji Muyi V. Cheong Tue S. S. Co„ [1926] A,a 510, (per Lord Sumner), 

4. Bank Line, Ltd. v. Capei (A.) & Co„ [1919] A.C. 455, (^r Lord Sumner). 

5. Benmt^, Waldm & Co, v. Wood, [1950] 2 All E.R. 134. 
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The advantage of approaching the topic in this way is that it malces plain 
that in all cases alike the question is really at bottom a question of construc- 
tion.^ 

For the application of the doctrine of frustration it is essential to ascertain 
the facts assumed by the parties as forming the fundamental basis of their 
contract and then to see how far the subsequent developments have resulted 
in the determination of the very basis of the contract^ thereby rendering its 
performance impossible.* 

When the terms of a contract or grant arc reduced to writing, no condition 
can be implied therein, which will be inconsistent with its express terms. 
There may however be a condition subsequent on the happening of which 
the contract or grant would cease.* 

Evidence of what took place after the execution of a document is not admis- 
sible on the question of its construction.* The doctrine of “frustration of 
venture** is based not upon the existence of any actual impossibility in 
fact, but upon the existence, in the circumstance, of the case, of an implied 
condition. In order to justify such an inference the implied condition 
must be absoluty necessary to give effect to the transaction which the parties 
must have intended.* 

Section 56 applies also to cases where a contract has become impossible 
of performance on account of some subsequent event which was not under 
the contemplation of the parties at the time they entered into it. If the 
supervening circumstances are such that they were within the contemplation 
of the parties at the time of the contract or which could reasonably be 
within their contemplation it would take the case out of the purview of 
Section 56.® 

The occurence which renders a contract incapable of execution must 
be of a kind not within the contemplation of the parties when the contract 
is signed, and for which they would have made provision if its possibility 
could have been foreseen.'^ According to the doctrine of frustration, a 
subsequent event or contingency, beyond the ken of parties at the time 
of the transaction, for the occurrence of which neither of them is responsible 
and for which they have not provided, may some times operate to under- 
mine and avoid the contract between them.® A contract is not frustrated 
merely because the circumstances in which the contract was midc are 
altered. On the plea of equity, a party to a contract will not be allowed 

. 1. BriiwAMowtowwjv. fl95IJ2 AllE.R^ 625-626 (pet 

Viscount Siipon L. C.). 

2. Kochuvarudv, MariappOf A.I.R. 1954 T.C. 10. 

3* V, C, K. Bus Strvice v. R, T, Authority, A.I.R. 1957 S.G. 489. 

4. Vissof^i Sons df Co, v, Shapurji Burjorji, (1912) 36 Bom. 387 P.C. 

5. Firm SiSrudu Prosed v. Bhut Moth, A.I.R. 1942 Gal. 291. 

6. Man Singh v. Kkazan Singh, A.I.R. 1961 Raj. 277 ; Firm Rampratap v, Sasano Sug^r 
Works, Ltd,, A.I.R. 1964 Patna 250 (strike). 

7. Sankaran v. Malabair District Board, A.1.K )934 Mad. 85. 

8. GouH Sankar r, MoUra, (1922) 70 I.C. 379. 
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to ignore the express convenants thereof and to claim payment of consider 
ration for performance of the contract at rates different from the stipula* 
ted rates. 

The parties to an executory contract are often faced, in the course of 
carrying it out, with a turn of events which they did not at all anticipate — a 
wholly abnormal rise or fall in prices, a sudden depreciation of currency^ 
an unexpected obstacle to execution, or the like. Yet this does not of itself 
affect the bargain they have made. If, on the other hand, a consideration 
of the terms of the contract, in the light of the circumstances existing when 
it was made, shows that they never agreed to be bound in a fundamentally 
different situation which has unexpectedly emerged, the contract ceases to 
bind at that pomt — not because the Court in its discretion thinks it just and 
reasonable to qualify the terms of the contract, but because on its true cons- 
truction it docs not apply in that situation. When it is said that in such 
circumstances the Court reaches a conclusion which is ‘‘just and reasonable” 
or “one which justice demands” this result is arrived at by putting of just 
construction upon the contract in accordance with an implication from the 
presumed common intention of the parties.^ 

The general rule is that where a party has not qualified his obligation 
under a contract he is liable to make compensation in damages for non-per- 
formance, although the performance has been rendered impracticable by 
some unforeseen cause beyond his control such as failure to return hired 
lights due to damage caused by rioters. Section 56 ol the Contract Act docs 
not depart from this rule. When a party by his own contract creates a duty 
or a charge upon himself, he is bound to make it good notwithstanding any 
accident by inevitable necessity, because he might have provided against it 
by his contract.* 

The doctrine of frustration is applicable only where the frustrating event 
is outside the contemplation of the contracting parties. It is not applicable 
to an express contract to repay money in case of a supervening impossibility 
of performance of the major obligation. It is open to the parties to make 
their own bargain about this or in general about any other matter.* 

Where the performance of the contract is rendered impossible due to un- 
expected emergence of a fundamentally different situation which no party 
could have foreseen and which happened in spite of them, frustration of the 
contract occurs and the contractor is absolved from liability. 

If the performance of a contract is rendered unlawful because of a subse* 
quent change in the law, there is an automatic discharge of the contract. 
Unless, however, the subsequent change in law renders the entire contract 
illegal, the question of frustration docs not arise at all. If the law that 
has been subsequently enacted docs not affect the contract in question and 


]. AUkpi Pofshad v. Union of India^ A.I.R. I960 S.C. 588. 
2, Pfoof Mohamad v. Som Mhtri, A.I.R. 1941 Patna 429, 
8. Taekjf v. Dhatmsij^t A.I.R, 1947 Bom. 98. 
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the same can be legally {>erformed despite the change in the law, Section 56 
of the Contract Act will not be attracted.^ 

Where the law casts a duty upon a man which through no fault of his he 
is unable to perform, he is excused for the non-performance. A part to a 
contract can always guard against unforeseen contingencies by express stipu- 
lation but if he voluntarily undertakes an absolute and unconditional obliga- 
tion, he cannot complain merely because events turned out to his disadvan- 
tage. Mere difficulty or the need to pay abnormal prices cannot exonerate 
a party from carrying out his part of the contract and such a case would 
not be governed by Section 56. The law will allow discharge of a contract 
if the act to be performed is rendered illegal or impossible of performance. 
There should be a total impossibility. Gases of physical or legal impos- 
sibility are thus distinguished from cases of mere difficulty, in carrying out 
the contract.* 

Before the doctrine of frustration can be invoked it must be shown that 
the event which has produced frustration was an event which the parties to 
the contract did not foresee and could not with a reasonable diligence have 
foreseen.* 

If there is an entirely unanticipated change of circumstances the question 
has to be considered whether this change of circumstances has affected the 
performance of the contract to such an extent as to make it virtually or 
even extremely difficult and hazardous. If that be the case, the change of 
circumstances not having been brought about by the fault of cither party 
the Courts will not enforce the contract. If on the other hand the change 
of circumstances has had no material effect on the contract and has not ren- 
dered the contract difficult of performance, the contract will be enforced 
notwithstanding the change of circumstances. There arc different types of 
cases in which frustration may occur. First, where there has been the des- 
truction of a specific thing necessary for the performance of the contract. 
Secondly, where performance becomes virtually impossible owing to a change 
in the law. Thirdly, where circumstances arise which made the performance 
of the contract impossible in the manner and at the time contemplated. 
Fourthly, where performance becomes impossible by reason of the death or 
incapacity of a party whose continued good health was essential to the carry- 
ing out of the contract. 

The doctrine of frustration has been somewhat empirically evolved 
with the object of doing what is reasonable and fair. No matter that a 
contract is framed in words which, taken literally or absolutely, cover what 
■has happened, nevertheless, if the ensuing turn of events was so completely 
outside the contemplation of the parties that the Court is satisfied that the 
parties, as reasonable people, cannot have intended that the contract should 


1. Dominion of India v. Bhikhrqj Jaipuria, A.I.R. 1957 Patna 586. 

2. Habibullah v. GooL Distillerios, A.I.R. 1956 Hyderabad 190. Saijmbrata v. Mugtuiram, 
1954 S.G.R. 310 : Al.R. 1954 S.G. 44 roliidon. 

3. Union of India v. Ckanam Shakt A.I.R. 1965 Pepsu 51. 
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^ apply to the new situation^ then the Court will read the words of the con- 
tact in a qualified sense ; it will restrict them to the circumstances contain* 
plated by the parties ; it will not apply them to the uncontemplated turn 
of events, but will do therein what is just and reasonable.^ 

Performance of a contract may become impossible because of the destruction 
of the subject-matter or of anything essential to the performance of the contract 
or in case of contracts of service by death or illness of the party concerned. 
A contract may become impossible by change in law which has the effect 
of rendering a contract unlawful which was lawful at the time it wsii made. 
A contract may also become impossible of performance because a state of 
things which was the basis of the contract has ceased to exist. A contract 
may also become impossible of performance in the sense that circumstances 
have intervened which render the performance within the time, in the way 
contemplated, impossible.^ 

A distinction has to be drawn between cases of physical impossibility and 
mere difficulty in carrying out a contract.^ The performance of a contract 
docs not become impossible within the meaning of Section 56, merely because 
freights are not procurable from a commercial point of view A contract 
can be broken on the ground that the acts to be done have become physically 
impossible. Physical impossibility must go farther than mere difficulty or 
the need to pay exorbitant prices. The latter part of Section 56 deals with 
cases where the acts to be done were at the time the contract wti*^ made 
lawful but a legal prohibition has supervened after the making, but before 
the performance of the contract, and extends to such cases the general prin^ 
ciple of law applicable to all contracts and expressed in Section 23.^ 

There is nothing surprising in a merchant’s binding himself to procure 
certain goods at all events. It is a matter of price and of market expectations. 
When a contract was in terms absolute, the closing or even the destruction 
of the Mills, from which the goods contracted for were to come, would not 
affect the contract between third parties even though the Mills were contem** 
plated as continuing to exist.® 

The rule relating to frustration of a contract cannot come into play merely 
because fulfilling v rms of the contract is burdensome or more expensive to 
one of the parties. Where a lease deed provided that the rent was fixed 
irrespective of the heavy rains or draught, etc., and a suit for recovery of 
rent was opposed on the plea that the defendant was not liable to pay the 
full rent as, owing to unforseen cyclone, there was damage to the crop, there 
was no scope for applying the principle of frustration of contracts. What was 
asked for was not dispensing with the contract but a reduction of rent.® 

1. Parmskwari Das and Sons v. Ram Chand^ A.I.R. 1952 Punjab 34, 

2. Lai Mohan v. Ramanathy A.I.R. 1954 Tripura 17. 

3. Chirfit Singh v. Sserstary of Stats, A.I.R. 1931 Lah. 347. 

4. Medudingaswami Devasthanam v. Samhanda, A.I.R. 1962 Mad. 122. ICarl Ettlingsr v. 
Ckagandas df (1916) 40 Bom. 301. 

5. Humandfai Fulshand v. Pragdas Budhsm, (1923) 47 Born. 344 ; A.I.R. 1923 P.C. 54. 

6. Surmm v. Saiaramastiuati\y, A.I.R* 1957 Andhra 71. ' 
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Whore having regard to the express provisions of the contract and the 
surrounding circumstances, it was a term of the contract (whether express 
or implied) that the vessel was to go by the Suez Canal route and the route 
via the Cape was so circuitous^ unnatural and different in a number of res- 
pects that it was to be regarded as a fundamentally different voyage a charter 
party was frustrated by the blocking of the Suez Canal. The position was 
not anologous to the case of a contract for the sale of goods. The possibility, 
appreciated by both parties, at the time of making their contract, that a 
certain event might occur, did not necessarily prevent the frustration of the 
contract by that event when it did occur ; it was one of the surrounding 
circumstances to be taken into account in construing the contract, and 
had greater or less weight according to the degree of probability or impro- 
bability and all the facts of the case. The vessel sailed round the Cape of 
Good Hope. In the given circumstances of the case the shipowners were 
held entitled to be paid reasonable freight on a quantum meruit.'^ 

Where the defendant had agreed to deliver jaggery to the plaintiff at a 
particular station by railway, but due to Government order controlling the 
movement by railway of jaggery, the goods could not be delivered by 
railway and the plaintiff refused to bear the additional expenditure which 
the change in the mode of transport would have entailed it cannot be 
said, even assuming that the contract had not become impossible of per- 
formance, that the defendant committed the breach of the contract.* 

In Maxine Footwear Co., Ltd. v. Canadian Government Merchant Marine, Ltd., 
[1959] 2 All E.R. 740 P.C., the appellants were shippers and a consignee 
of goods of which the respondents were carriers under a contract of carriage 
that was made subject, by clause paramount, to the Canadian Water 
Carriage of Goods Act, 1936, which incorporated the Hague Rules. After 
the appellants’ goods had been loaded on the ship, ice from three scupper 
pipes was thawed by an employee of an independent contractor on the 
authority of the master of the ship. The officer of the ship who gave 
instructions for and supervised the thawing was negligent and, as a conse- 
quence of this, the thawing process resulted in a fire starting in cork insula- 
tion of the pipes. In an action by the appellants to recover damages for 
non-delivery of the goods the respondents contended that they had exercised 
due diligence to make the ship seaworthy “before and at the beginning 
the voyage” within the Canadian Act, 1936 and where therefore entitled to 
immunity under the said Act. It was held that Art. Ill, Rule 1 of the 
Schedule to the Act of 1936 was an overriding obligation and as the respon- 
dents had failed to fulfil it and that failure had caused the loss, they were 
not entitled to immunity. 

In Twentsche Overseas Trading Co. Ltd. v. Uganda Sugar Factory, Ltd., A.I.R. 


1. SociiU FraMO Tmisi$nn§ D* Armament ^f. Sidernuxr, [1960] 3 W.L.R. 701 
also The Eugenia [1964] I W.L.R. 114 C.A. (blocking of Suez canal and time charter for 
voyage from Black Sea to India). 

2^ Narayana v. PaUmiappa, AJ«R* 1952 Mad. 670* 



S. 56 J TIME OF ESSENCE AND FRUSTRATION 785 

1945 P.G. 144 it has been observed that whether frustration occurs or not, 
depends on the nature of the contract and on the events which have 
occurred* The doctrine of frustration may apply to a contract of unascer- 
tained goods* Specifications, for example, may define the goods contracted 
for without defining as to the source of the goods to be supplied. Where 
only one of the many possible ways of performing a contract becomes 
illegal or impossible, there is no frustration. 

A ca.f, contract is not frustrated ipso facto if the usual or customary route 
is rendered impossible. By a written contract dated October, 12, 1956, 
sellers agreed to sell to buyers Sudanese groundnuts for shipment cJf 
Nice during October/November 1956. By a second written contract dated 
October 31, 1956, sellers agreed to sell lo buyers Sudanese groundnuts 
for shipment c,Lf, Marseilles during November, 1956. Shipment in both 
cases was to be from Port Sudan. On November 2, 1956, the Suez Canal 
was closed to navigation, and remained closed until April 9, 1957. The 
alternative route round the Cape of Good Hope was more than four times 
as long, and freightage by this route nearly five times as cosil/. No goods 
were shipped under either contract by the sellers, who claimed that they 
were prevented from doing so by the events in the Middle East. 

In an appeal from arbitration proceedings between sellers and buyers, 
it was found that at the date of the first contract both parlies, if the, had 
given their minds to the question, would have contemplated tliat shipment 
would be made in a vessel proceeding via the Suez Canal, and that this 
route was then the usual and normal one ; there was no finding as to the 
parties’ state of mind at the date of the second contract. There were also 
the following mixed findings of law and fact : 

Time of essence and frustration. — As it has been observed in Mugnee^ 
ram Bangiir & Co, v. Gurbachan Singh^ A.I.R. 1965 S.G. 1523, if time is of 
essence of the contract or if time for performance is set out in the contract 
it may be that the contract would stand discharged even though its per- 
formaHicc may have been rendered unlawful for an indeterminate time 
provided unlawfulness attached to the performance of the contract at the 
time when the contract ought to have been performed. 

'‘(fl) If after the closing of the Suez Canal the sellers had shipped the goods 
via the Cape of Good Hope the buyers could not have rejected the docu- 
ments. (b) While it would have been more expensive to ship via the Gape 
of Good Hope than via the Suez Canal this did not make performance of 
the first and second contracts commercially impossible.” 

On appeal it was held (/) that a c. i.f contract was not frustrated ipso 
Jacto if the usual or customary route was rendered impossible ; and (2) 
that having, regard to the findings quoted above, the difference in expense, 
distance and character of the voyage round the Cape of Good Hope was 
not such as to render performance by that route a thing radically different 
from that which was undertaken by the contract,, nor was there involved 
such a change in the significance of the obligation as would call the 
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principle of frustration into play and that, in consequence, neither contract 
was frustrated.^ 

In Hong Kong Fir Shipping Co, Ltd, v. Kawasaki Kisen Kaisha Lid *.3 [1961] 2 
W.L.R. 716, by a time charterpariy, dated December 26, 1959; shipowners 
let and charterers hired the m. v. Hong Kong Fir, built in 1931, for a 
period of 24 calendar months . she being in every way fitted for 
ordinary cargo service....” Clause 3 of the charterparty provided that 

, . .the owners should., .maintain her in a thoroughly efficient state in hull 
and machinery during service....” On the journey there were many 
serious breakdowns in the machinery of the ship. She was off hire for about 
5 weeks and had about 1,400 spent on her for repairs. A further 
period of about 15 weeks and an expenditure of ^(^37,500 were required to 
make her ready for sea. The charterers repudiated the charter party ; 
they had no reasonable grounds, the Court found, for thinking that the 
owers would be unable to make her seaworthy within a reasonable time, 
and in fact the vessel soon became admittedly in all respects seaworthy. 
In an action by the owners for damages for wrongful repudiation of the 
charter party in which the charterers contended, inter alia^ that they were 
entitled to repudiate by reason of breach ])y the owners of their obliga- 
tion to deliver a seaworthy vessel and that the charter party was frustrated 
by the delays and breakdowns. Held, (1) that the owners were in breach 
of their obligation to deliver a seaworthy vessel and were also in breach 
of their obligation under clause 3 of the charter party to maintain the 
vessel in a thoroughly efficient state ; (2) that the obligation to deliver a 
seaworthy vessel was not a condition precedent to a shipowner s rights 
under a charter-party, and breach of that obligation did not by itself allow 
a charterer to escape liability under the charter unless the delays involved 
in making the vessel sea- worthy were, or appeared likely at the date of 
the repudiation to be, so great as to frustrate the commercial purpose of 
the charter ; (3) that for that purpose there was no difference lietwccn a 
‘'reasonable time” and a “frustrating time”, and that, looking at the 
delays and the events which had occurred against the period and other 
terms of the charter party, the circumstances in which performance was 
called for did not render it radically different from that which was under- 
taken and that, therefore, the charter-party was not frustrated. The ship- 
owners, accordingly, were entitled to damages. 

In Davis Contractors^ Ltd, v. Fareham Urban District Council, [1955] 1 All E.R. 
275 jC.A., it has been observed that an unexpected turn of events which 
renders the performance of a contract more onerous than the parties 
contemplated does not release the party adversely affected from the cont- 
ract. If in the course of carrying out a contract, a situation fundamentally 
different from anything which the parties had in contemplation is brought 
about by the conduct of one of them, then, even though his conduct may not 

1. Albert D,Gam&Co,\, Sodete InletprqfesswielU [1959] 3 W.L.R. 622 ; [1959] 2 All 
E.R. 693 
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be a breach of contract, he will not be allowed to take advantage of the 
new situation to the detriment of the other party when it would be unjust to 
allow him to do so. See also Ocean Tramp Tankers Corporation v. VfO 
Sovfracht [1964] I All E.R, 161 C.A. In this case it has been observed by 
Lord Denning, M. R., that in order to determine whether the doctrine of 
frustration applies, the contract has first to be construed to sec whether the 
parties have provided for the situation that has arisen/ and, if they have 
not provided For it, then the new situation must be compared with the old 
to sec how different it is. The difference must be more than that perfor- 
mance has become more onerous and expensive for one party ; it 
must be such as to make it positively unjust to hold the parties bound. 

Where a term that shipment should be via Suez could not be implied into 
the contracts add where the obligation of the sellers was not confind to ship- 
ping by a route usual and normal at the time of the contract, it was the duty 
of the sellers to put the goods on a vessel distined to the required port by a 
reasonable route, if available, when the Suez became unusable. Even 
though though the route via the Cape involved a change in the method of 
the performance of the contract, it must be such a fundamental change from 
that undertaken under the contract as to entitle the sellers to say that the 
contract was frustrated. In order to constitute frustration, the shipment 
must be prevented by war or Jorce majeure within the meaning of the cont- 
racts in question ; as placing the goods on board a vessel for the right distiua- 
lion was not prevCiTted by the closure of the Suez, the contracts could not be 
said to have been frustrated.^ 

In Tsakiroglou & Co, Ltd, and Moblee Tliorl G. M. B, II, ^ [1961] 2 W.L.R. 
633 H.L., the facts were this : By a written contract dated October 4, 1956, 
sellers agreed to sell to buyers Sudanese groundnuts fot shipment r. ?./. 
Hamburg during November/December, 1956. On November 2, the Suez 
Canal was closed to navigation, but the goods could have been shipped 
round the Cape of Good Hope. The alternative route round the Cape of 
Good Hope was more than twice as long, and freightage by this route 
far more costly. The sellers failed to ship the goods, and in arbitration 
proceedings the umpire held that the sellers weie in default and the 
appeal board upheld the umpire’s award. The appeal board found that 
“the performance of the contract by shipping the goods on a vessel routed 
via the Cape of Good Hope was not commercially or fundamentally different 
from its being performed by shipping the goods on a vessel routed via the 
Suez GanaB’. Held, ( 1 ) that a term that shipment should be (a) via Suez 


1. Tsakiroglou and Co, ltd, V, Noblee Thor I, Albert Gaon & Co. SocieU InterproJessionelU, 
[I960] 2 W.L.R. 869 ; dictum of Lord Rddcliffe in Davis Contractors Ltd, v, Fareham Urban 
District CouneiL [1956] A.G. 696 : [1956] 3 W.L.R. 37 ; [1956] 2 All E.R. 145 H. L. applied ; 
Carapimyoti & Co, Ltd. v. E. T, Green Ltd,. [1959] I a R I ‘31 . [1958] 3 W.L.R. 390 : [1958] 
3 All E.R. 115 overruled. 

2, Cafc^>anay<.ti & Q>. Ltd. v. E. T. Gr,cn Ltd., [1959] 1 Q. B. 131 : [1958] 3 W.L.R. 390: 
[1958] 3 All E.R. 115 omruled. 
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or {b) by die usual and customary route at the date of the contract, should 
not be implied into the contract. (2) That since the Suez Canal was 
unusable during the relevant period the sellers’ duty was to ship the goods 
to the required port by a rcsonable and practicable route if available. 
(3) That although the route via the Cape involved a change in the method 
of performance of the contract, it was not such a fundamental change 
from that undertaken under the contract as to entitle the sellers to say that 
the contract was frustrated.^ “For it appears to me,” observed Viscount 
Simonds, at p. 639, “that it docs not automatically follow that, because one 
term of a contract, for example, that the goods shall be carried by a 
particular route, becomes impossible of performance, the whole contract is 
thereby abrogated. Nor does it follow, because as a matter of construc- 
tion a term cannot be implied, that the contract may not be frustrated by 
events.” (4) That the shipment was not prevented by war or force majeure 
within the meaning of the contract ; placing the goods on board a vessel for 
the right destination was not prevented.® 

The finding of the appeal board that shipment via the Cape was not com- 
mercially or fundamentally different from shipment via the Canal was not 
binding on the Court for it involved a question of law.® In view of this 
decision of the House of Lords any reference to the observations of the 
Courts below was unnecessary. The observations of the courts below arc 
however cited below in order to render the different angles of approach ac- 
cessible to the reader. 

In Tsakiroglou & Co. Ltd. v. Noblee Thorl G. M. B. //., [1959] 2 W. L. R. 
179, it will be remembered, by a written contract dated October 4, 1956, 
sellers agreed to sell to buyers Sudanese groundnuts for shipment c. j. /. 
Hamburg during November/December, 1956. On October 7 th^ sellers 
booked space in one of four vessels scheduled to call at Port Sudan in 
November and December, 1956. On November 2, the Suez Canal was 
closed to navigation, but the goods could have been shipped round the Cape 
of Good Hope. The sellers failed to ship the goods, and in arbitration 
proceedings, the umpire held that the sellers were in default and the appeal 
board upheld the umpire’s award. The appeal board further found : “The 
performance of the contract by shipping the goods on a vessel routed via 
the Cape of Good Hope was not commercially or fundamentally different 
from its being performed by shipping the goods on a vessel routed via the 
Suez Canal”. It was held that there was no implied term that shipment 
should be via a route which was, at the date of the sale contract, the 
usual and customary route. Though on the primary facts, a jury could 
properly come to the conclusion that such contract was frustrated, they 
could not be directed, thought Diplock J., sitting in Queen’s Bench Division, 

1. Observations of Bailhache J. in In re Comptoir Commercial Anversoit and Power, 
Son & Co. [1920] 1 K.B. 868, 878, G.A. applied. 

2. Decision of the Court of Appeal [1960] 2 Q3. 318 : [1960] 2 W.L.R. 869 ; [1960] 2 
Ail E.A. 160, C.A. aJSffned. 
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AS a matter of law to find frustration. The finding of the appeal board 
in the instant case was accepted as a legitimate inference of fact which 
was unassailable since it consisted of persons with personal knowledge of 
the trade. It was held thcrcfoie that as a matter of law the contract was 
not frustrated. 

The board of appeal’s finding being a finding of fact, the Court thought it 
had no ground for setting aside the said finding, and the consequence was 
that the contract was deemed as not frustrated by the closing of the Sue* 
Canal. Carapanayoti & Q?., Ltd. v. E. T. Greeny Ltd.^ [1958J 3 All E. R. 115, 
was distinguished. In Carapanayoti and Co, v. E. T, Green^ Ltd.y [1958] 3 All 
E. R. 1 15, by contract September 6, 1956, goods were sold for shipment 
from Port Sudan during October or November, 1956, at seller’s option, 
cost, freight and insurance to Belfast. At the date of the contract the usual 
and customary route foi^ such shipments was through the Suez Canal, which 
had been nationalised on July 26, 1956. On October 29, 1956, the armed 
forces of Israel invaded Egypt ; on November 1, Britain and Fiance began 
military operations in Egypt and on November 2, the Suez Canal was closed 
to navgation and not re-opend until April 9, 1957. While the canal v/as 
closed the only route to Belfast was via the Cape. The sellers did not ship 
the goods and it was not possible for them to have purchased the goods 
afloat r. I./. Belfast. The buyers claimed damages for broach of contract. 

It was held that under the c. i./. contract containing no stipulation 
to the contrary the contractual obligation of the sellers in relation to the 
route by which the goods were to be shipped was to ship them by a route 
that was usual and customary at the time of performance of the contract, 
viz, in the instant case, a date before the end of November, 1956. The 
continued availability of the route through the Suez Canal was a funda- 
mental assumption at the lime when the contract was made, and accord- 
ingly performance was frustrated by the closing of the canal and both parties 
were discharged from the contract. As it has been noticed before this 
ruling was overruled in Tsakito glou and Co, Ltd. and Nobltc Thorl G. Af. B, W., 
[1961 J 2 W. L. R. 633 H. L. In spite of this reversal the lower court find- 
ings and observations have been cited in order to render accessible 
the several angles of approach on the common law principle of frustra- 

tion. ... 

Section 5b has no application to a case where the impossibility, if any, 
is due to the default of the contracting party himself.^ Self induced delay is 
no ground for frustration.* The essence of “frustration” is that it should 
not be due to the act or election of the party and it should be without any 
default of either parly.* Where in a charter party contract, the contract 

became impossible of performance in consequence of the election of one of 

the parties, held, that it was such party’s own default which frustrated the 


1 . 

2 . 

3. 


Btnaraii Ptashadv. Mohiddtn Ahmad, (1924) 3 Pat. 581. 

0cm Tramp Tankers Orparatim v. VjO Sovfracht, 11964] 1 All E.R. 
Piramu Chellamma v. Ramachandron, A.I.R. 1963 Kerala 247. 
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adventure and that he could not rely on his own default to excuse him from 
liability under the contract.^ 

If and when there is frustration the dissolution of the contract occun 
automatically* It does not depend, and does rescission of a contract on the 
ground of repudiation or breach or on the choice or election of either party. 
It depends on the effect of what has actually happened on the possibility of 
performing the contract. What happens generally in such cases is that one 
party claims that the contract has been frustrated while the other party 
denies it. The issue has got to be decided by the Court ex post facto^ on the 
actual circumstances of the case.® 

The avoidance under cl. (e) of Section 108 of the Transfer of Property Act is 
differentiated from discharge of a contract by frustration because in the latter 
case, volition of the parties is not material, while under clause (c) the option 
is that of the lessee.® 

Where the terms of a contract in the light of the circumstances existing 
when it was made shows that the parties never agreed to be bound in a 
fundamentally different situation which has unexpectedly emerged the con- 
tract ceases to bind at that point. Where the failure to get a required permit 
has totally upset the foundation upon which the parties has rested their 
bargain, the purchases become void under Section 56 of the Contract Act the 
case being one of frustration of contract.* 

Where during the continuance of a lease of immovable property the 
subject of the lease was compulsorily acquired by Government under the 
provisions of Land Acquisition Act, 1894, performance of the contract having 
thereby become impossible, the lessee was entitled to obtain from the lessor 
compensation for the loss which he had sustained in consequence of being 
deprived of the possession of the demised premises.® 

'^Force majevre'^ discharges the parties from performance. Inability to 
obtain tonnage in certain circumstances may constitute /ow majeure^ WJicre 
the contract included the performance of an act, w-c., the procuring of the 
contract of affreightment under which the goods would be delivered in 
the Hooghly, which after the contract was made became impossible by reason 
of the outbreak of war, within the meaning of Section 56 consequently, 
the contract became void.’ Possession of Government of a flat under a 
requisitioning order under Rule 75 (a) of the Defeifcc of India Rules, 1939, 
did not amount cither to eviction by title paramount or as frustration of 

1. Maritime National Fish Ltd. v. Ocean Trawlers^ Ltd., A.I.R. 1935 P.G. 128, 

2. Saiyabrata v. Mugneeram, A.I.R. 1954 S.G. 44. 

3. Mahadeo Prosad v. Calcutta Dyeing and Cleaning Co,, A.I.R. [1961] Cal, 70. Court of JVards 
v.Dharan Dev, A.I.R. 1961 Pimj. 143. GangaSaran v. Ram Charan, [1952] S.C.R. 36: A.I.R. 
1952 S.G. 9 and Satyabrata Chose v, Mugneeram Bungur, [1954] S.O.R. 310 : A.I.R. 1954 S.G. 44, 
followed* 

4. Ramayya v. SkeiJ^Saib, A.I.R. 1958 Andhra 576. 

5. Muhammad Hashim v. Misri, (1922) 44 AH. 229, 

6. Edmund Bendit v. Edgar Prudhomme (1925) 48 Mad* 538 : A,I.R, 1925 Mad* 628. 

7* Madhoram Hurdeo Das v. G* C. Sett, (1918) 45 Gal. 28* 
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adventure. Doctrine of frustration did not Rpply where there was a lease 
whether the term was one for a fixed period or one which could be terminated 
by notice to quit, as the estate vested in the lessee by the lease was not 
extinguished by the order of requisition which was of a temporary nature*^ 

The plaintiff contracted to carry in his truck certain bales of cotton belongs 
ing to the defendant from Malkapur to Khandwa, but before all the bales 
could be transported the plaintiff’s truck was acquired by the Government 
for military purposes under the Defence of India Rules. It was held that 
the contract was frustrated.* 

Where the parties were fully aware of the restriction imposed by Govern- 
ment on the supply of railway waggons on account of the war and a contract 
was entered into for the sale of goods and delivery thereof on the assumption 
that by the lime the goods would become deliverable under the contract, the 
restriction would be removed, the seller was excused from performance.* 

A from Palestine entered into a contract with B from Sudan for purcliase 
of 1 ,000 tons of certain goods. The contract contained a stipulation that the 
purchase was subject to seller’s export licence and buyer’s import licence* 
Throughout the relevant contractual period, rcslriciioiis on the free move- 
ment of the contract goods were imposed in consequence of the ;^*ate of war 
then prevailing. On 24th March, 1942, the Director of Customs, with full 
knowledge of the contract in cjuestion, refused to issue an import licence to 
A. The Director’s communication about the refusal discouraged an early 
renewal by A of the application for the import licence. In April, B had 
shipped the contract goods. On 1 May, B served upon A a notice calling 
upon him to clear tlie goods shipped, adding that failures tp comply would 
render A liable in damages and reserved the right to resell. On 4 May, A 
wrote in reply that as licence was refused to him on 24 March, the contract 
was to be regarded as cancelled from 2G March. By 5 May, B resold the 
goods to C and arranged for their delivery. The evidence did not indicate 
any easing of licensing situation between 26 March and 5 May. In an action 
by B against A for damages it was held that a stipulation binding each party 
to use reasonable diligence to obtain the licence requisite for the fulfilment 
of his part of the bargain should be implied. The mere fact that C got a 
licence was not suflicicat to indicate that renewed efforts on the part of A 
might have succeeded. A was not held to have failed at any material time 
in his duty to use reasonable diligence to obtain an import licence. The 
action, therefore, failed.'* 

Where there was no implied condition that i^ the manufacture of salt 
became impossible owing to the strike of workmen the parties were to be 
excused from further performance the contract to pay rent or to make 
repairs to the salt pan had not become impossible of performance within the 


1. Tarabat v- Padamchad, A.I.R* 1950 Bom. 89. 

2. Moorbux V. A.I.R. 1945 Nag. 192. 

3. Kmjilal v. Dargapmad, (1919-20) 24 C.W.N. 703. 

4. Israel MargolU v. Izminlian (a case from Palestine), A.I.R. 1949 P*C. 57. 
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meaning of Section 56 of the Contract Act.^ There is no settled rule of 
construction that a specific exception such os strikes or war cannot be relied 
on if the strike or war was operative at the time when the contract was made 
or the ship ordered to the affected port.* The plaintiff an advocate of the 
Bikaner High Court was appointed by the Bikaner State to look after its 
criminal work in the High Court. After merger of Bikaner, its High Court 
was abolished and a new High Court for the United State of Rajasthan was 
established at Jodhpur by an Act of the Legislature. Thereafter the services 
of the plaintiff were terminated by the successor Stale, The plaintiff there- 
upon sued the State of Rajasthan for damages for breach of contract. It was 
held that in view of the change in circumstances the contract between virtu- 
ally and all that could be said was that it was discharged or put an end to 
and not broken. The doctrine of frustration was therefore applicable so that 
the plaintiff could not found an action for damages on that account.* 

The Government of the quondam Jodhpur State entered into aa 
agreement on 1 7 April, 1941, with the plaintiff for setting up a cloth mill 
by the plaintiff in the State. By clause 6 of the agreement it was inter aha 
provided that the State would exempt or remit State or Federal excise duty 
on goods manufactured in the mill premises and if any sucli duty had been 
paid by the plaintiff the State would refund the same wholly to the plaintiff. 
Under clause 12 of the contract the plaintiff agreed to pay the State a royally 
of per cent on the net profits of the company in consideration of tlu* 
concessions granted to it. The agreement was acted upon by the Jodhpui 
State so long as it remained in existence. 

In August, 1947, the Slate acceded to the Dominion of India and became 
part of the United State of Rajasthan. On 25 January, 1950, the United 
State of Rajasthan adopted the Constitution of India and became the Part B 
State of Rajasthan. In pursuance of an agreement between the Government 
ofTndia and the Raj Pramukh of Rajasthan dated 25 February, 1950, the 
Central Excise and Salt Act, 1944, was extended to Rajasthan under Section 
1 liof the Finance Act of 1950 and the Rajasthan Excise Duty Ordinance was 
mpisfiildl.* The Union Government .started recovering excise duty from the 
plaintiff' with effect from 1 April, 1950. In a suit filed by the plaintiff against 
ltiid<State pf Rajasthan and the Union of India the case of the plaintiff was 
ihat ihe- cOutract‘entored into by it with the Jodhpur Slate on 17 April, 194J 

inamelyj * the United State of Rajasthan, 
The State of Rajasthan and the Union of India, and that the plaintiff should 
bithhr be dxGhipted froth payment of Mfacciscfdiity^ar the excise duty paid by it 
eliould be^reimbuirsed under die ihdcmrtity clause oontaineddn the agreement. 
The <suii Imvihg beeirdisihi^sed the plain tiff appealbd^ * . > ,i < 

J»l I I M 1 1 I I ’ <1 ' ^ J J 1 t » ' 1 ( , , 

1. Han Laxmanv. Secy, of State 

2. Reardon Smith Line Ltd, v. Ministry b/ A^uttklrb^ MsheHefi\^ iRdodk GofRuiUli S&dein v. 
President of India, [1961] 3 W.L.R. m X3.A/ ‘ 

3. 1960 Rigasth^ ^ \ 
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Hild^ that the agteement dated 17 April, 1841, was not enforceable against 
the respondents for the following reasons ; 

(f) The United State of Rajasthan did not affirm the agreement* The 
liabilities and obligation under it were therefore not transferred to the State 
of Rajasthan and the Union of India under Article 295 (1) (b) of the Consti- 
tution. 

{ii) Even if the United State of Rajasthan had affirmed the agreement it 
would not be binding on ttie State of Rajasthan or the Union of India as it 
fettered executive and legislative action of sovereign bodies. Even if the 
agreement had been affirmed by the United State of Rajasthan and the 
liability to indemnify had devolved on the State of Rajasthan the agreement 
would have become frustrated within the meaning of Section 56 of the 
Contract Act, on the coming into force of the Finance Act, 1950, because the 
consideration for the agreement, namely, payment 1\ per cent on the net 
profits became irrecoverable by it in view of that statute and the provisions 
of the Constitution. 

[Hi) Assuming the agreement to be special law it was repealed by Section 
30 of the Rajasthan Excise Duties Ordinance, 1949, and by Section 13 of the 
Finance Act.^ 

Where the conditions of auction sale of a liquor shop expressly provide 
that the accept ance of the bid sale shall be subject to the confirmation 
of the Chief Commissioner, there will be no completed contract till the accep- 
tance of the highest bid is confirmed by the Chief Commissioner, and the 
person whose bid has been provisionally accepted is entitled to withdraw his 
bid. Where the bid is so withdrawn before the assent of tlio Chief Commi- 
ssioner the bidder will not be liable on account of any breach of contract or 
for the shortfall on the resale.* 

Reading Section 56 of the Contract Act with Section 35 of the Specific 
Relief Act, 1877, the Court itself which passed the decree for specific perfor- 
mance, could declare its own decree void if the act became impossible of 
performance or by reason of some event which neither party could prevent. 
A agreed to sell his share in villages for Rs. 45,000 to his co-sharer B. On 
/J’s refusal to execute sale deed and convey title, B filed a suit for specific 
performance and obtained a decree. Before the decree was executed the 
villages were notified under the Madras Estates Abolition Act and were taken 
over by the Government. As the decree became void, B was entitled to 
withdraw the amount of Rs. 45,000 deposited by him in the suit for specific 
performance. Now see Sections 27 and 28 of the Specific Relief Act, 1963* 

A decree for specific performance operates in favour of a contract of sale 
is in the nature of a prelimiixary decree and the original Court has full 


1. Vmaii Mills Ltd, v. Union of India, A.I.R, 1960 Rajasthan 92. 

2. Union of India v. Narain Singh, A.I.R 1953 Punjab 274. Somoiuruhram v* Government of 
Madras, (1947) Mad. 837 ; A.I.R. 1947 Mad. 366 ; Mutfm v. Secretary of State, 72 LC. 436 ? 
A.LR. 1923 Mad. 582. 
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powers to deal with any point that might arise including if necessary an 
application for further 

The plaintiff has deposited a sum of money in Jehanabad branch of bank 
which had its head office at Dacca. The branch at Jehanabad was closed in 
September, 1947, because of the political partition of India and payments 
were not made to the depositors at that branch from the dale. The head office 
of the bank being located at Dacca within the boundaries of Pakistan com- 
munication between India and Pakistan was dangerous and difficult. The 
defendant who had given a personal undertaking that he would be personally 
liable for any loss that the plaintiff might sustain, argued that the partition of 
India and Pakistan was not an event in the contemplation of the parties at the 
time the contract of guarantee was entered into and therefore the contract load 
become impossible of performance and therefore Section 56 applied to the 
case. It was held that in the circumstances, the doctrine of frustration did 
not apply and the defendant could not be absolved from performance under 
Section 56.* 

In order that Section 56 would apply the following conditions must be 
fulfilled : (I) that the act should have become impossible, (2) that impossi- 
bility should be by reason of some event which the promisor could not pre- 
vent and (3) that the impossibility should not be self-induced by the promisor 
or due to his negligence. The doctrine of frustration of contract applies to 
cases where the very foundation of a contract disappears by virtue of circums- 
tances coming into existence and which were not within the contemplation 
of the parties to the contract. 

The word “impossible** is construed in a liberal sense so as to embrace 
within its purview acts which become impracticable or extremely hazardous 
and cannot be said to have been used in the Sec lion in a physical or literal 
sense. It is sufficient for the act to be impossible that it becomes impracti- 
cable oi useless from the view of the su])ject and purpose which the parties 
had in view. 

A, the owner of certain lands situate in Tahsil Gujranwalla (Punjab) 
auctioned the theka of the lands in favour of B from Kharif, 1947, to Rabi, 
1950, on B'a depositing Rs. 34,000 as an advance consideration for the theka 
for one year. Regular l(*asc and Kabuliyat were to be executed afterwards. 
In the meantime the Dominions of India and Pakistan came into existence 
and the lands in suit became a part of the territory of Pakistan. The plain- 
tiff shifted to India and could therefore neither cultivate the lands nor derive 
any usufruct therefrom. B sued A for restitution of benefit received by A on 
the ground of frustration of contract. It was held that under the contract 
the lessee B was to derive benefit from the produce of the lands and this 
object was totally upset by the change of circumstances coming into existence 
due to the creation of the two dominions of India and Pakistan. The super- 
vening circumstances were not at all contemplated by the parties and their 


1. Ramtawami V, Chidambaram^ 1954 Mad. 1040. 

2. Swresh Harain v, Akhauri^ A.I.R. 1957 Pat. 256. 
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effect was to render the very object of the contract completely useless and 
impracticable and therefore the provisions of Section 56 of the Contract Act 
applied to the facts and circumstances of the case* Section 56 was held 
applicable to the contract for lease of immovable property because such 
contract did not create a present demise or interest in the property.^ 

Section 56 contemplates that a contract may be void under its provisions 
and yet compensation may be payable by the person who is unable to 
perform it whether the impediment is impossibility or unlawfulness, and 
whether the impediment existed at the lime ot the contract or super*' 
vened. Payment of compensation may be excused only when there is no 
contract to the contrary.* 

Money having been advanced, a contract was made to secure repayment 
of it by a usufructuary mortgage, with possession to be given to the lender 
of the land, which however liad then already been attached under a decree. 
To perform the conlract by delivery of possession of the land having thus 
become impossible, it was held that tlic lender of the money was entitled 
to compensation, the damages bei Jig the ainomit of ihc advance, together 
with iuiercst from the date wlxcn, had performance been possible, the 
land should have been made over to him.* Advance ii eight paid by a 
shipper to a shipowner under a charter party can be recovered back on the 
frustration of the venture, owing to circumstances which were beyond the 
control of tlie paities, and which they had not warranted not to exist.* 

In a suit for damages for non-deli very of tlie goods, it is for the seller to 
prove that booking of tlie si ipulatecl goods was impossible so as to make it 
impossible for him lo make the delivery of the goods in the terms of tlie 
contract. VVhcie however there is a positive contract to do a thing, not 
in itself unlawful, the contractor has to pci form it or pay damages for not 
doing it, altiiougli in consequence of imforeAecii accidents the performance 
of the contract may become unexpectedly burdensome or even impossible,^ 
Wheie impos:>ibility of performance of the contract is a defence, the burden 
of proving the impO'.sibihty rests on the party resting on the frustration.* 
The expression “in itself” in the first paragragb of Section 56 has been 
used not merely in relation to the person agreeing but in a general sense. 
The words “in itself” have been omitted in the second paragraph, by the 
Legislature; and also in the third paragraph. I’hc impossibility must aol 
arise from the piomhor’s negligence. What is a promisor’s negligence 
is a question of construction.’^ 


1. Hari Sinqh v. Dewani Vidyatuati, A.I.R. 1900 J. & K 91. 

2. Hussainbhoy v, Hauda\f A.I.R 1928 Sind 21. 

3. Seth Jaidayal v. Ram Sahae, (1890) 17 Cal. 432 P.C. 

4. Gandha v. Jfanoo, (1926) 40 Mad. 200. 

5. Harishchandra v Murlidhar, A.I.R. 1957 M.B. 53; Mahalingaswami Devasthanamv, 
Sambandai A.LR. 1%2 Mad. 122. 

6. Pragdas v. Jeewanlalt A.I.R. lOlB P.C. 217. 

7. hider Psrshad v. Campbell^ (1881) 7 Cal. 474 (a contract for indigo cultivation) ; 
Whitley Stokes, Anglo-Indian Cedes, vol. I, 1887, 579. 
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A c.uf. contract is not frustrated ipso facto if the usual or customary route 
IS rendered impossible.^ Where the parties entered into a contract of sale 
of bags of salt at a certain pricci the contract does not get frustrated by a 
subsequent Government notification fixing a higher price per bag when the 
notification specifically mentioned that it had no retrospective effect.* 
Where a contract on its true construction stipulates that a particular result 
shall follow, if frustration should afterwards occur, that stipulation governs 
the matter. A stipulation may be introduced into such contracts also by 
custom. Where the express term refered only to a temporary impossibility 
of performance and had no reference to the prolonged period occasioned 
by the out break of war in September, 1939, the contract was frustrated.* 

Force majeure. — The words force majeure^ taken from the Code Napoleon 
and inserted as an exception in a shipbuilding contract were held by 
Bailhachc, J., to have a more extensive meaning than “act of God” or “vis 
major”. He held that they covered dislocation of business owing to {a) a 
universal coal strike ; {b) accidents to machinery ; but not bad weather, 
football matches or a funeral”.* 

The parties to a contract may specially stipulate that its performance 
will be excused if it is rendered impossible by circumstances which arc 
generally known as act of God, the country’s enemies, majeure^ vis major 
or some such unvoidable cause. When the stipulations arc expressly clear 
they are binding on the parties. An act of God is an accident due to natural 
causes, directly and exclusively without human intention and which could 
not be avoided by any amount of foresight and pains and care reasonably 
to be expected of the promisor,® An act of God is distinct from “inevitable 
accident”.® It means not a mere misfortune, but something overwhelming, 
such as storms, lightning, and tempest, which could not happen by the 
intervention of man, and loss from which could not have been prevented, 
or avoided, by any reasonable amount of foresight, pains or care.’ The 
term docs not mean the act of God in the ecclesiastical and Biblical 
sense, according to which almost everything is said to be the act of 
God.® The act of God is something in opposition to the act of man.® 
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[1964] 1 All E.R. 161 C.A. 
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[1943] 1 All. E.R. 645, Nugent v. Smith, (1876) 1 G.P.D. 423, 434 C.A. 

6. Trent & Mersey Navigation Co. v. Wood, (1785) 4 Doug. K.B. 286, 290, Lord 
Manslield, CJO* Forward 'V. Pittard, (1785) 1 Term. Rep. 27, 33. 
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In a mercantile sense, it means an extraordinary circxtmstancc which 
could not be foreseen, and which could not be guarded against. The 
equivalent for this phrase in use in Scotland is damum falaU. In Jfiw Tcrk 
Civil CodCj S. 727, an ‘'act of God” is defined as “irresistible superhuman 
cause”.^ Occurrences like illness in case of a promise of personal service,* 
lunacy* or death* are acts of God, So also a fire caused by lightning,* but 
not a fire not caused by lightning.* An extraordinary snowfall is an act of 
God,^ but not so an ordinary snowfall.® An extraordinary frost is an act 
of God,® but not fog.^® An unprecedented rainfall is an act of God.^* 
The rainfall in order to be an act of God in a legal sense must be such a 
rainfall as could not reasonably have been anticipated, and not merely an 
unusual rainfall such as the defendant ought to have been prepat^.'® 
Damage from an escape of water from a frost-bursted pipe, the bursting 
being caused by negligently leaving the boiler filled with cold water in 
frosty weather is not an act of God.^* An extraordinary flood is an act of 
God.^* So also is an ordinarily high tide.^* An extraordinary flood or 
tide is such a flood or tide as no reasonable man would have anticipated.*® 
A violent storm at sea is an act of God.*^ When a person by his own con- 
tract unconditionally undertakes a duty he is bound to perform it or to pay 
damages in spite of any act of God.** Hence a force mnjeure clause is necessary 
to excuse performance.*® An act of God may sometimes amount to frustra- 
tion but not generally. 

In Secretary of State for IVar v. Midland Great Western Rati. Co, of Ireland^ 
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[1923] 2 I.R. 102, ‘^Queen’s enemies” included rebels, but not so in v. 
Sham, (1798) 27 St. Tr. 255, 388, 391. 

In Sumh Narain v, Akhauri, A.LR. 1957 Pat. 256, the plaintiff had deposit- 
ed a sum of money in Jehanbad branch of bank which had its head office 
at Dacca. The branch at Jehanbad was closed in September, 1947, because 
of the political partition of India and payments were not made to the depo- 
sitors at the branch from that date. The head office of the bank being 
located at Dacca within the boundaries of Pakistan communication between 
India and Pakistan was dangerous and difficult. The defendant who had 
given a personal undertaking that he would be personally liable for any 
loss that the plaintiff might sustain, argued that the partition of India and 
Pakistan was not an event in the contemplation of the parties at the time 
the contract of guarantee was entered into and therefore the contract had 
become impossible of performance and therefore Section 56 applied to the 
case. It was held that in the circumstances, the doctrine of frustration did 
not apply and the defendant could not be absolved from performance under 
Section 56. 

Promise becoming unlawful. — A contract to do an act which after 
the formation of the contract becomes unlawful by reason of some event 
which the promisor could not prevent becomes void when the act becomes 
unlawful. A contracts to take in cargo for Z? at a foreign port. A^s 
Government afterwards declares war agains* the country in which the port 
is situate. The contract becomes void when war is declared. 

It is an accepted principle of maritime law that all contracts of affreight- 
ment are put an end to by the outbreak of hostilities between the Govern- 
ments of the shipper and the shipmaster. Where a bill of lading had be- 
come a void contract before it was tendered to the defendants, there was at 
that time a failure of consideration for the acceptance of the bill and they 
were not liound to pay at maturity. ^ 

Where a contract became impossible of performance under Section 56 of 
the Contract Act because of the prohibition by orders of Government, the 
defendants were bound under Section 65 to restore the sum received.’ 
Carriers by sea are not entitled to the benefits of the Carriers Act III of 

1865.® 

Where a contract became illegal on the outbreak of war and therefore its 
performance became impossible, the defendants were entitled to a return of 
their deposit under Section 65.* 

Royal Proclamation of September 1914 prohibited trading with the enemy 
and in enemy goods illegal frustration of contract. The defendants for 
their own convenience bought the goods from the Prize Court and brought 

1. Manghal & Co. v. Maginchand Fulekand, (1918) 42 Bom. 473. 

2. Sec Frustration and Section 65, under Section 65, below. 

3. Boggiano & Co, v. Arab Steamers Co, Ltd., (1916) 40 Bom. 529, 

4. Taxiili Manufacturing Co, Ltd, v. Salomon Broihirs, (1916) 40 Bom. 570 ; Sons v, 

Dads^ha, Khinyi & Co., (1920) 44 Bom. 631. 
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them to ihc place of performance. It was immaterial for the Original 
contract in as much as the goods ceased to be goods consigned to the 
defendant, because the condemnation of the goods as from the date of 
seizure*^ The fact that the goods were released by Government after having 
been temporarily detained will not have the effect of reviving the contract 
or renewing the validity of the contract which had become void before the 
order of the release was passed.* Where due to the outbreak of war the 
performance of the contract by the insured by making payments of the 
premium to the enemy Insurance Co. with whom the insured was insured 
became impossible and illegal under Rule of 104 Defence of India Rules 1939| 
the contract became frustrated and void.* 

Where in a suit for damages for breach of a contract to purchase grain 
the defendant contends that he could not perform the contract owing to a 
Rationing Order which prohiintod sale or purchase of grain except when 
permitted by the Controller of Supplies and Prices, the burden is on the 
defendant to prove that he applied for a permit but that it was not granted. 
The mere fact that under (he Rationing Order a permit was necessary 
for the purchase of grain is by itself not sufficient for holding tliat the cont- 
ract became impossible of pi'rformancc. The impossibility in the perfor- 
mance of the contract cannot be said to arise unless and until the requisite 
permit was asked for and refused. It is, therefore, essential for the 
defendant to prove that he had applied for a permit for tlxc purchase of 
grain and that as he did not get the permit, he could not perform the 
contract. When he has done this it would be for the plaiutifF to prove that 
the frustration was brought about by the default or negligence of the defen- 
dant liimsclf.* 

By a contract made with the plaiiitilTs the defendants agreed to carry 
from Bombay to Jeddah, in their steamer 500 pilgrims. The defendants 
refused to receive the pilgrims on board their steamer on the ground that 
they had come from Singapore to Bombay on board a ship during whose 
voyage there had been an outbreak of sinall-pox on board and that the 
pilgrims had been in dose contact with those who liad been sulTcring from 
th(^ disease. Held^ that the performance of the contract had not become 
unlawful. The risk was not greater than would necessarily be incurred in 
every crowded emigrant ship. Even if special precautions were desirable, it 
was for the defendants, who had entered into an absolute agreement, to have 
taken them.® 

Non-parformance of promise known to the promisor as impossible 
but not known to the promisee to be so. — Where the promisor has 
promised to do something which he knew, or with reasonable diligence might 

]. Abdui Razak v. Khandi Row^ (1918) 41 Mad. 225. 

2. Sowthingjit v. J/asurudan, (1917) 40 I.O. 526. 

3* Ftrguson Co, v. Laht Mohan, A.I.R. 1954 Patna 596. 

4. Dinanath v. Pttmckandf A.I.R. 1957 M.B. J86. i 

5. Bmbajf and Firm Steam Mavigatipn Co. Lid, v. Rubaiiino Co, Ltd,, 0890 /1 4 Bom* 147. 
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The hnt set of reciprocal promises, namely, to sell the house and to pay 10,000 rupeeSi 
for it is a contract 

The second set is for an unlawful object, namely, that B may use the house as a gambling 
house and is a void agreement. 

Alternative promises and impossibility of performance. — Where 
a promise has been made in an alternative form, and one alternative is or 
becomes impossible of performance and the other remains performable, the 
contract is not frustrated. The promisor is required as a general rule to 
perform the performable altcrnalive.*- This general rule is subject to the 
intention of the parties, to be ascertained from the nature and terms of the 
contract and the surrounding circumstances of the given case.* Where the 
promisor has elected which alternative he will perform and the performance 
of the chosen alternative becomes subsequently impossible, he will not be ex- 
cused for failure to perform the alternative chosen by him.* 

Alternative ways of performance. — There is no frustration of a given 
contract if only one of the several possible ways of its performance becomes 
illegal.* 

Law revision. — Whitley Stokes in his Anglo-Indian Codes, woh 1, 1887, at 
page 580 observes : “Section 56 is out of place. It should be placed with 
the other Sections (24-30) relating to void agreements’*. It will be submit- 
ted, Section 56, worded as it is, might be placed with Sections 24-30. But 
as Section 56 deals also with compensation, it is not altogether out of place. 
Section 56 might also be placed under “Contracts which need not be perfor- 
med”, that is to say in the group of Sections 62-67. The result is that 
unless the provisions of Section 56 were split and placed in different sections, 
the Section should be left as it is. When the Indian Contract Act, 1872, has 
worked for about a century it will not be advisable to rearrange the 
Sections in the pattern of a textbook on the English common law of cont- 
ract. 

Reciprocal promise to do things some of which are legal and 
others illegal. — Where the parties to a contract reciprocally promise first, 
to do things which are legal, and secondly, to do things which are illegal, 
then the first set being a legal set of reciprocal promises is enforceable and 
the second set being an illegal set is not enforceable. A and B agree that 
A shall sell B a specified house for Rs. 10,000, but they also agree that 
.the price will be Rs. 50,000 if the house is used as a gambling house. 
The reciprocal promises of the sale of the house and the payment of 

1. V* B/ac^u/ai, (1600) Cro. Eliz. 780; Da Cotta v, Davis, (1798) 1 Bros. & P. 
2i2 ; Stooens V, JVeU, (1835) 7 C. & P. 60 ; Bute v. Thompson, (1844) 13 M. & W. 487; 
Barkworth v. Toung, (18561 4 Drew. 1 ; Mcllquham v, Taylor, [1895) 1 Gh. 53 C.A. 

2. Barkworth v. Toung, (1856j 4 Drew. 1, 24, 25 ; Anderson v. Commereiai Union Assurance 
Co., (1885) 55 L. J. Q. B. 146, 150 G.A., (per Bowen L. J.) 

3« Brawn v. Royed Insurance Co., (1859) 1 £. A £. 853. 

4. Twentsche Overseas Trading Co. IM, v. Sagar Fm^y, Ltd., (1944) 1 14 L. J. P C. 

25 i H^ey & Co. Ltd. v. Goneral Fibre Co, Ltd.^ [1940] 2 K.B. 517 ; Beves fif Co. Ltd, v. 
Fwkas, [1953] 1 U. Rep. 103. 
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Rs* 10,000 arc enforceable* The second set of reciprocal promises being 
opposed to the public policy of the law is illegal and therefore Rs* 30,000 arc 
not realizable* 

Where a transaction comprises several sets of reciprocal promises some of 
which are legal and the rest arc illegal and the legal promises are separable 
from and independent of the illegal ones, the legal set is not contaminated 
by the illegality of the illegal set and as such it can be enforced. Had there 
been only one consideration as the basis of all the sets of promises and 
the said consideration tainted with illegality all the sets would be unenforce* 
able.' 

Section 57 deals with sets of reciprocal promises some of which are legal 
and others illegal. Each set consists in its own promise and its own const* 
deration. The several sets of promises arc not only severable but are 
totally separate and distinct. They come under one section perhaps because 
they happen to be formed at the same time and between the same parties. 
By way of abundant caution the Legislature enunciates a rule which is also 
otherwise obvious. Had not the several sets of promises been quite distinct, 
Section 24 w^ould apply.* 

58. In the case of an alternative promise, one branch of 

, , which is legal and the other illegal, the legal 

In alternauve pro- ° o i ° 

mile, one branch branch alone can be enforced. 

being illegal, legal 
branch alone en- 
forceable. 

Illuftration 

A and B agree that A shall pay B 1 ,000 rupees, for which B shall aftcrwardi deliver to A 
either rice or smuggled opium. 

This is a valid contract to deliver rice and a void agreement as to the opium. 

Alternative promifles some of which are illegal, — Where promises 
have been made alternatively and one branch of them is legal and the other 
illegal, only the legal branch can be enforced. A and B agree that A shall 
pay B Rs. 1 ,000 for which B shall afterwards deliver to A either rice or 
smuggled opium for the sum. The promises on the part of B being 
alternative, only the legal branch for the supply of rice is enforceable. 

Appropriation of Payments 

59. Where a debtor owing several distinct debts to one 

person, makes a payment, to him, cither with 
mS* wfc debt express intimation, or under circumstances 
implying that the payment is to be applied to 
the discharge of some particular debt, the pay- 
ment, if accepted, must be applied accordingly. 


1. See Halibury^s Lmt of England^ Sd ed, vol 8 , 1954. the tdfereneei (u) at p. 140. 
1 Whidey Stokes : Angk-InSan Codes^ vol. I, 1887, p. S80e 
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lUusiratums 

(a) 4 owei B among other debti, 1,000 rupees upon a promissory note vrhich falls doe 
on the first June. He owes B no other debt of that amount. On the first June A pays to B 
1,000 rupees. The payment is to be applied to the discharge of the promissory note. 

(b) A owes to B among other debts, the sum of 567 rupees. B writes to A and demands 
payment of this sum. A sends to B 567 rupees. This payment is to be applied to the 
discharge of the debt of which B had demanded payment. 

Application of payment indicated by debtor. — Where a debtor owes 
aeveral distinct debts to a creditor and makes a payment to him intimating 
or directing expressly or by implication that the sum was to be applied 
to the discharge of a particular debt, then if the creditor accepts the said 
sum, it must be applied to the discharge of that particular debt and no 
othcr.^ Section 59 deals with these cases where there are several distinct 
debts and it docs not apply where there is only one debt. Sec Bansilal v. 
Sant Ranif A.I.R. 1965 Punj. 375. Where there were circumstances indicating 
that the payments were made in liquidation of the bond, the plaintiff was 
not entitled to appropriate the payments to the antecedent debts.* The 
intention as to the manner of application may be express or implied. In 
both the illustrations appended to Section 59, the Court will presume that 
in the given circumstances it was implied by the debtor that of the several 
debts owing by him to the creditor those two particular debts would be 
discharged. 

As a general rule, the debtor has first right to appropriate.* The money 
must be applied in the manner indicated by the debtor.* The appropria- 
tion by the debtor if not made in express terms has to be communicated 
to his creditor. In the absence of the necessary communication, in order 
to avail the debtor an appropriation by him must be capable of bring 
inferred. The intention of appropriation may be inferred from the 
nature of the transaction or the circumstances of the case.® Thus where 
payments were made by husband under maintenance order, they were 
appropriated to arrears in respect of which committal order had been made 
and not to current payments.® In particular circumstances, the sale 

1. Poster y, Chetty Firm, (1924^ 2 Rang. 204 ; Chaganlal v. Gopilal, A.I.R. 1954 M.B. 
151 ; Har Sahay v. Gokul Chand, A.I.R. 1947 Pat 273 ; Jiban Ram v. Sagermal, A.I.R. 1933 
Pat. 267. 

2. Sungut Lai v. Baijnath, (1886) 19 Cal. 164. 

3. Prabirendra v. Anil, A.I.R. 1956 Gal. 570. 

4. Dasharathi v. Abdul Hannan^ (1928) 55 Cal. 624 ; Relu Mai v. Ahmad, (1926) 7 Lah. 
17; Ciny Brothers & Cw, v. Mecca, Turkish S. S. {Owners), The Mecca, [1897J A.G* 286 ; 
H, L. Croft V. Lumley, (1858) 6 H. L. Gas. 672 ; Simson v. Ingham, (1823) 2 B. & C. 65 ; 
Devaynes v. Noble, Claj^on's Case, (1816) 1 Mer. 572, 608; Peters v. Anderson, (1814) 5 Taunt 
596. 

5. Stepn^ Corpn. v. Osofsky, [1937] 3 All £.R. 289 G.A. ; Leeson v. Leeson, [1936] 2 
K.B. 156 C.A. ; Marryatls v. White, (1817) 2 Stark ; Shaw v. Picion, (1825) 4 B. & C. 71^ ; 
Bardwell v. Lydall, (1831) 7 Bing. 489 ; Raikes v. Todd, (1838) 33 L.J.Q.B. 49 ; Newmareh v. 
Chty, (1811) 14 East. 239 ; Browning v. Baldwin, (1949) 40 JUT. 248. 

6. JL V. Miskin Lower Justices, Ex parte Younig, [\95S] \ AB £.R. 495: [1953] 1 Q,*B. 
333. 



S. 59] 


APPUCATION of PAYMEN7 INOtCATSD BY DEBTOR 


80S 


proceeds of a mortgaged property were held as appropriated in the 
mortgage account and not a trade account.^ Where the debtor denies the 
existence of a particular debt and makes a payment, it will not be appro'* 
priated in the account of the debt denied.* Payment of interest in 
particular circumstances was held as appropriated in reference to a debt 
not already barred by the law as to limitation of suits.* 

When a debtor pays a sum without directing its application to the 
discharge of a particular debt, he can later give intimation of its application 
until creditor has meantime appropriated.* If the debtor on paying a 
sum stipulates that it shall go in discharge of principal, and not interest, the 
creditor can refuse to accept it on that condition, but if he accepts it he is 
bound by the appropriation.® Where the payment was by implication 
intended for the January kist, it should have been so appropriated.® 
Sections 59 and 60 of the Contract Act are applicable to payments made 
on account of debt under the Public Demands Recovery Act, 1895.’ In a 
question with the revenue the tax-payer is entitled to appropriate payments 
as between capital and interest in tlie manner least disadvantageous to 
himself.® Section 59 has no application to a case of a single debt payable 
by instalments.® 

The debtor gets under Section 59 the right of appropriation only when 
there are several distinct debts owned by him. The arrears of land revenue 
and the costs incurred in its recovery arc not two distinct debts. As they 
form a single debt, the debtor has no right of appropriation under 
Section 59.'® Where certain sum is due for costs, interest and principal 
as awarded by a decree it constitutes only one debt, and technically 
the provisions of Sections 59 and 60 of the Contract Act do not apply." 

The test to determine whether the dues were one debt or several distinct 
debts within the meaning of Section 59 of the Contract Act is whether the 
plaintiff could sue for such dues under Order 2 Rule 2 of the Civil Procedure 
Code. Where the salary payable to the plaintiff was a monthly pay and 
thus became due for one month’s work at the end of the month, each 
month’s salary was a several and distinct debt. The plaintiff was 
therefore entitled to appropriate the amounts paid to him towards his past 
salary.'* 


1, Toung V. English, (1843) 7 Bcav. 10. 

2, Burn v. Boulton, (1846) 2 C.B. 276. 

3, Nash V. Hodgson, (1853) 6 Dc. G. M. & G, 474. 

4* Chegganmull v. Manicka, A.I.R. 1926 Mad. 792. 

5. Xmi Chand v. Radha Kishtn, (1921) 48 Cal. 839 P.C. 

6. Jogtndra v. Uma, (1908) 35 Cal 636. 

7. Nandan v. Parakh Narain, (1909-10) 14 C.W.N. 607. 

8. Commissiamr oJh-T„ Bihar and Orissa v. Kamoshwar, A.I.R. 1933 P.C. 108. 

9 Fazal Husain v. Jiwan 4li, (1906) 3 AW. L.J. 430. 

10 Wasudio V. Namdio, A.I.R 1951 Nagpur 155. 

11 Cl^anlalv. GopUal. AJ.R. 1954 M.B. 151. 

\2. Banambar v. Udayamiht A.I.R* 1961 Orissa 148. 
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The law gives the first right of appropriation to the debtor or the tetiant 
which has to be exercised at the time of payment unless it is reserved for 
exercise at a subsequent point of time,^ and failing that the right of 
appropriation passes on to the creditor or the landlord and he can exercise 
it irrespective of and even contrary to any intermediate direction from the 
debtor or the tenant.* 

A owed certain money to B under a promissory note, and sent to B an 
amount much larger than the one covered by the promissory note. B sued 
on the promissory note. It was held that it was for B to prove that the 
amount due under the promissory note had not been taken from the amount 
sent by A. The mere fact that the promissory note was found to be in the 
possession of the plaintiff was not sufiicient for holding that the liability 
under it had not been discharged.* Where the creditor had no opportunity 
whatever of either accepting or refusing to accept the payment on the 
stipulations made by the debtor^ the appropriation made by the debtor was 
not binding on the creditor.* Rent arrears are a debt.* 

60 , Where the debtor has omitted to intimate and there are 
no other circumstances indicating to which debt 

meSfwhere “debno the payment is to be applied, the creditor may 
is not apply it at his discretion to any lawful debt 
actually due and payable to him from the deb- 
tor, whether its recovery is or is not barred by the law in force 
for the time being as to the limitation of suits. 

Application of payment not indicated by debtor. —-Where a debtor 
owes several distinct debts to a creditor and he makes a payment without 
indicating or directing either expressly or by implication that a particular 
debt out of the several should be discharged thereby, it will be optional for 
the creditor to appropriate the said payment towards the satisfaction of any 
of the debts due to him even though such debt at the time of the application 
of the sum repaid was barred by the law as to limitation of suits.® The bar 
of limitation does not extinguish a debt. By limitation, only the remedy is 
barred or discharged. The barred debt may be effectively insisted on for 
certain purposes.’ The creditor may, at his discretion, apply, to one or other 
of the debts due to him, payments made by the debtor.® 


• 1. Kedar Nath v. Chhaju Mai, A.I.R. 1962 All, 586. 

2. Prabirendta v. Anti, A.l.R. 1956 Cal. 570. 

3. Unikali v. Krishna, A I.R. 1952 T.G. 203. 

4. John FUardo v. Grtgory Pinto, A.l.R. 1962 Mys. 190. 

5. Paras Nath v. Kishna Lai, A.l.R. 1965 All. 189, 

6. Bosanqutt v. Wray, (1815) b Taunt. 597. Mills Fowkes, (1839) 5 Bing. N.C, 455. 
Chaganlal v. GopUal, A.l.R. 1954 M*B, 151. Bishun Perkash v, Md. Sadiqtu, {1916) ^5 hC, 
375. Ram V. 5agaf/n<i/, A.I.R. 1933 Pat. 267. Har Sakay v, Gokul Chand, AXR, 1947 
Patna 273. 

7. Nursingk v. Hmyhur, (1880) 6 C.L.J. 489. 

8. Ramswar Koer v. Mahomed MMi Homin Khan, (1899) 26 Cal. 39 P.C. 
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Where under Section 60, the creditor ha$ applied a sum in part payment 
of a time- barred debt, such payment doss not revive the unpaid portion of 
the debt for the purpose of limitation as to suits.t Failing an appropriation 
by the debtor, the creditor may appropriate the repayments towards his 
previous debts which would otherwise be barred by limitation. In such a 
case the claim is not barred by limitation if the suit for the balance is 
brought within three years of the transaction to which the balance relates,* 

Where, with respect to the goods sold at different dates, no fixed period of 
credit was agreed upon, and a payment within the meaning of Section 20 of 
the Limitation Act was made towards the account, the creditor was entitled 
to appropriate it towards all the items which were outstanding on the date 
of the payment and it would give fresh period of limitation to items which 
were not barred by limitation on the date of that payment.* 

Payment could be appropriated to the discharge of charges by a local 
authority for services which were irrevocable through lapse of time.* In 
Smith V. Betty, [1903] 2 K.B. 317 C.A., it has been observed that a payment 
cannot be appropriated to a debt barred by an Act after a suit has b^cn 
brought and judgment given directing an account to be taken of the amount 
due, excluding the said statute-barred items. The same rule of application 
holds also in the case of a debt where it was unforceable because of some 
formal defect in the contract upon which the said unenforceable debt arose.* 
An unqualified dentist in England was held entitled to apply payment 
towards charges which he not being a qualified dentist could not recover 
by suit.® Similarly, in case of application of sums paid to the discharge of 
foes of a solicitor which were not recoverable in England for want of a 
retainer under seal,’ or in case of a debt due for li(|uor supplied in excess of 
quantities allowed under an Act.® 

If the debtor does not make any appropriation at the time when he makes 
the payment, the right of appropriation devolves. on the creditor.® In 
Lowther v. Heaver, (1B89) 41 Ch. D. 240 C.A., it was held that the onus lay 
on the creditor to show that the debtor had not appropriated any payments 
in order to entitle the creditor to do so. The creditor’s option as to appli- 
cation need not be m.\de by express words. It can be indicated by bringing 


1. Friend v. Toung^ [1897] 2 Gh- 421. 

2. Har Sahay V. Gokul Chand, A.I.R. 194:7 Pat. 273. 

S. Chandra Nath v. Prahlad Narain. A.I.R. 1961 Raj. 1 54, 

4. Stepney Corpn. v. O^ofsky, [1937J 3 All E.R, 289 C.A, 

5. Boianquet v, Wray, (1815) 6 Taunt. 597. 

6. Seymours, Pickett, [1905] I K.B. 715 C.A. 

7. Arnold v. Poole Corpn., (1842) 4 Mang. & G. 860. 

8. Cruickshanks v. Rost, (1831) 1 Mood. & R. 100. 

9. Relu Mai V- Ahmad, (1926) 7 Lah. 17. Dasharathi v. Abdul Hannan, (1928) 55 Oal. 

624. " V. Charge, A.I.R. 1951 T.G, 80. Kunjamohan v. Karunakanta, (1933) 60 Gal. 1265. 
Pet^sv. Anderson, {\B15) 5 Devaynes v. Noble, Clayton^ s Case, {mS) 1 Mcr. 572, 

608, SimsoM V. Ingham, {m‘^) 2 B, Sl C. 65. Croft v. Lumley, (\B5S) 6 H. h. B72, Cory 
Brothers and Co. v. Mecca, Turkish S. S, (Owners), The Mecca (1897) A.G, 286 H.L. 
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a suit or in any other way.^ The rule applicable to appropriation by the 
creditor does not however extend to a debt which was illegal. The claim to 
be satisfied must be a legal or equitable demand. Debts arising out of an 
illegal usurious contract cannot benefit from the rule of appropriation.* The 
appropriation by the plaintiff of the payment to an illegal contract is prohi* 
bited by Section 60 of the Contract Act. Thus, where the plaintiff who had 
licence under the Bihar Cotton Cloth and Yarn Dealers (Licensing and 
Control) Order, 1944, supplied standard cloth, as defined in Section 2(10; of 
the Order, to the defendant, who had no licence, for being sold in his shop, 
the amount due as the price of standard cloth is not a lawful claim made by 
the plaintiff and, therefore, the appropriation of a portion of the payment 
made by the defendant towards the price of standard cloth is also not jiermis- 
sible in the eye of the law.* 

In order that a creditor may take advantage of the provisions of Section 60 
and will be entitled to exercise his free option to appropriate towards any 
other debt, he has got to prove it to the satisfaction of the Court that there 
was a lawful debt actually due and payable to him from the debtor and that 
he had appropriated the same in discharge of the said debt. If the creditor 
is not entitled to the benefit of Section 60 and there is no other debt proved 
before the Court, the amounts admitted to have been received by the plaintiff 
are aplied in part satisfaction of the claim of the plaintiff under the provisions 
of Section GI of the Act.* Debt incurred by the debtor during his minority 
is not covered.® Similarly, a builder cannot appropriate a tendered sum in 
discharge of his dues for extra works not authorised in writing by the archi- 
tect as required under the terms of the given contract.* Where the right of 
application has devolved upon the creditor, he is not required in law to 
elect at once the particular debt to be discharged. He may defer the election 
for the time being.’ The creditor can apply the sum even in course of the 
trial of the suit provided he has not already stated the application in his 
plaint,® Only when he has applied the sum to the discharge of a particular 
debt or when a stage has been reached where equity will not allow him to 
alter the course of appropriation the creditor will be barred from choosing 
anew the debt to be discharged.® It is not in the power of one of the parties 

1. Carry Brother & Co, v. MeccOt [1897J A.G. 286 H.L, Stepney Corpn, v. Oso/sky, [1937J 
3 All E.R. 289 C.A. 

2. might V. Laing (1824) 3 B. & C, 165. 

3. Sewsagar v. Satyanarain, A.l.R. 1960 Patna 143. 

4*. JZ^hiruddin v. Subba Rao, A.l.R. 1934 Orissa 130. 

5. Keeping v. Brooms (1895) 11 T.L.R. 595. 

6. Lamprell v, Billmcqy Union, (1849) 3 Each. 283. 

7. Jacob V. George, A.l.R. 1951 T.C. 80. Kunjamokan v. Karmakanta, A.l.R. 1934 Cal 
40. 

8* G^yVam V. Ma/, (F.B.) (1936) 58 All. 791. Seymour v. Fickett, [1905] 1 

K.B. 715 C.A. Mmuswatni v. Permied, A.I.R. 1919 Mad. Kunjamohan v. Karunakanta, (1933; 
60 Cal. 1265. 

9. V. [1905] 1 K.B. 715 C. A. Smith v, Betty, [1903] 2 K.B. 317 C. A 

Cory Brothers & Co, v. Mecca, Turkish S. S. {Owners), The Mecca [1897] A.C. 286 H.L. 
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to a transaction, without the assent of the otlier, to vary the effect of the 
transaction by altering the appropriation in which both originally concutted.^ 

Payment by joint*debtor with discretion to adjust it against joint-debt 
extinguishes the same ipso facto against all the debtors, and any subsequent 
arrangement between the creditor and the person paying the sum cannot 
revive the joint liability.® Until creditor has appropriated, debtor can give 
intimation of appropriation, and then creditor has no choice. If creditor 
appropriates and informs debtor, debtor, too, has no choice. Creditor can 
al'.er appropriation if debtor is not informed already.® A sum wrongly 
appropriated by the creditor to compound interest may be afterwards 
appropriated to simple interest duc.^ When the creditor's intention as to 
the particular appropriation is not known, but its nature as effected is 
known, it will be so treated.® Once the right of application has been exercised 
and the debtor has been informed accordingly, the application cannot be 
altered from one debt to another.® It is generally held that unless communi- 
cated by the creditor to the debtor, entries of payments made by the 
creditor in his books arc not binding on the creditor in the matter of election 
of the application of the sums received in discharge of the debts owing.^ In 
Deeley V. Lloyds Bank, Lid., [19\2] A,C, 756 H.L., it has been observed at 
pages 783, 784 that if there is nothing more than this, that there is a current 
account left by the creditor, or a particular account is kept by the creditor, 
and he carries the money to that particular account, then the Court concludes 
that appropriation has been made, and, having been made, it is made once 
for all, and it does not lie in the mouth of the creditor afterwards to seek to 
vary that appropriation. 

In the absence of an application indicated by the debtor, the devolution of 
the right of election on the creditor under Section 60 is not affected by the 
fact that there has been a surety for one of the several debts owing. In the 
absence of special circumstances, the surety cannot insist on the application 
of the sum paid in discharge of the debt guaranteed by him. In the absence 
of an application indicated by the debtor under Section 59, the option of 
the creditor under Section 60 will prevail over the insistence on the part of 
the surety.® The crec’ilor has a right to appropriate a payment by the 
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the interest and the principal of single debt^ and may be applied where the 
debt consists of two definite and specified portions, standing on different 
footings, and it is possible to treat the two portions of th& debt as distinct debts* 
In the case of a mortgage of joint family property made by the manager, 
for a debt of which a part only is for legal necessity, if at the time of the 
mortgage, or at least at the time when a payment is made, it is definitely 
known that the debt consists of two portions, one of which is binding on the 
family and the property and the other only on the manager personally, the 
debtor making a payment can specify to which portion the payment is to be 
credited, and in the absence of any specification by the debtor the creditor 
can appropriate the payment towards one or the other portion. But where 
it is not clearly known and ascertained that the debt consists of two such 
definite and specified portions, and specially where the mortgagee regards 
and maintains the entire debt as being one debt binding cm the whole family, 
it is impossible for him to appropriate the payment towards an unknown 
and unspecified portion of the debt. In such cases no question of appropria- 
tion in its strict sense arises, and the payment must of necessity go towards 
the discharge of the whole debt treated as one single debt, and to be distri- 
buted ratcably between the two portions as found by the Court*^ 

Where a subsequent purchaser of hypothecated properties pays off certain 
decree debts and mortgage debts of the mortgagor, he cannot claim that only 
the prior mortgages were fully paid off so as to use them as a shield against 
subsequent mortgages. In the absence of evidence of such payment, it would 
be taken that all debts were paid pro rata and he would be entitled to only 
such proportionate amount as would be deemed to have gone towards satis- 
faction of the prior mortgages and to nothing more.* 

Section 61 comes into play when a debtor from whom distinct debts arc 
due makes a payment but neither the debtor nor the creditor has made ap- 
propriations. The duty is then cast on the Court to apply the payment in 
discharge of the debts in order of time and if the debts are of equal standing 
ill discharge of each proportionately. The creditor’s right to appropriate 
the amount or any part of it towards the payment of any debt exists even 
during the pendency of the litigation concerning the payment right up to 
'the pronouncement of the judment. Hence, the Court must wait till then 
before it takes up its duty under Section 61. However, for the duty to be 
undertaken there must be a litigation concerning the payment. And the 
two essential requisites therefor arc (i) a payment on account and («) litiga- 
tion concerning the same.® 

Where several debts were owing to a creditor and he agrees to accept a 
composition payable by instalments in discharge of the several debts, an 
instalment paid under the contract is to be taken as a payment made in 


1. G^jram Singh v. Kalyan Mat, (F.B.) (1936) 58 All* 791. 

2. Rama Krishn^yjm v. Vinkaia Somayqjulu, (F.B.) A.l.R. 1934 Mad* 31. 

3. Uthup V. Kathanar. AJ.R. 1960 Kerala 90« 
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di^chargE of all the several debts pfoportionably,^ 

An appropriation of payment must be made by the debtor at the time of 
paying and by the creditor at the time of receiving the money. If neither 
of them makes the appropriation the law appropriates the payment to the 
earliest debt,* It is duty of the Court, when instalments arc paid, to appro« 
priate them to the earliest instalments unpaid,* When moneys are received 
without a dcHnite appropriation on the one side or the other the rule which 
is well-established in ordinary cases is that in those circumstances the money 
is first applied in payment of interest and then when that is satisfied in pay- 
ment of the capital.^ 

Upon taking an account of principal and interest due, the ordinary rule 
as to payments by the debtor unappropriated cither to principal or interest 
is that they are first to be applied to the discharge of interest.® Courts 
appropriate payments made upon a bond first, to the interest due thereon, 
and thereafter, if any balance remains, to the principal.* 

Sections 59 to 61 embody the general rules as to appropriation of pay- 
ments in cases where a debtor owes several distinct debts to one person and 
voluntarily makes payment to him. They do not deal with cases in which 
principal and interest are due on a single debt, or where a decree has been 
passed on such a debt carrying interest on the sum adjudged to be due on 
the decree. The general rule of appropriation of payments towards a debt 
is that in the absence of a specific indication to the contrary by the debtor, 
the money is first applied in payment of interest and then when that is satis- 
6cd, in payment of the capital. This principle applies even to the sale 
proceeds of the properties sold in execution of a mortgage decree. There- 
fore, in the absence of a direction to the contrary in the decree, the sale 
proceeds of the properties sold in execution of a mortgage decree must be 
applied first in payment of subsequent interest and costs, and thereafter the 
balance to discharge the principal .sum declared as payable in the decree,’^ 
The rule as to making up an account of interest in mortgage cases, viz, that 
when a payment is made it is to be deducted from the interest, and not from 
the principal, extends to the execution of ordinary decrees. The balance of 
interest is never added to the principal so as to produce compound interest,® 
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on the circumstances of the case. Thus a contract between a debtor and 
his creditor that the debtor should sell and the creditor should accept any 
property in satisfaction of the debt may operate in one of the three ways, 
namely, ( 1 ) the contract by itself may operate as an absolute discharge 
of the debt, giving the creditor thereafter only the remedy by way of specific 
performance of the contract, or (2) it may operate only as a conditional 
discharge of the debt giving the creditor, in case of the debtor’s default, a 
right to claim either performance of the contract or, if he elects to put an 
end to it, the payment of the debt, or (3) the contract may be an inde- 
pendent transaction in the sense that it docs not affect the rights of the 
creditors or the obligations of the debtor till the sale it actually completed. 
In which of these ways the contract is to have operation will depend upon 
the intention of the parties to be gathered, in the absence of any express 
stipulation, from their conduct and the surrounding circumstances in the 
particular case.^ 

The mere fact there after the father's death the major sons undertook the 
liability of the father's debts will not detract from the fact that the debts 
were those of the father unless it is shown that there was a novation and the 
creditors gave up the liability against the father’s assets and looked up for 
payment only against the sons. It may be that the sons also undertook per- 
sonal liability though the father’s liability remained.* 

Section 62 deals with novation of contract. It comes into operation when 
a new contract is substituted for the contract in existence. For novation 
under Section 62 consideration is necessary, ordinarily the consideration 
mutually being the discharge of the old contract.® Section 62 docs not 
deal with a case of part performance. It deals with a case of novation, that 

is, where the parties to a contract agree to substitute a new contract for 

it, or to rescind or alter it and enacts that the original contract need not be 
performed. But where the parties agree that the old contract should be 
substituted by a new contract namely by payment cash down of Rs. 500 
and by execution and registration of a mortgage bond for the balance and 
the amount is not paid and the other party does not accept by words or 
conduct the position as a mortgagee, there is no novation in the eye of the 
law. The provisions of Section 39 would apply to such a case and the party 
can fall back on the original contract.^ The Madras Agriculturists* Relief 
Act, 1938, overrides the provisions of the Indian Contract Act, 1872, as 
regards appropriation,® 

Sttbstlttttion. — In the body of Section 62, the word is ^‘substitute” instead 
of “novation*^ as in the marginal note. Substitution is novation. The 

1. Ttdarmat v. ChiranjUal, A.I.R. 1956 M.B. 25 (Gwalior). GyaniUtl v, Sitacharan, A.I.E. 
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Courts in India being accustomed to use the expression *^novation*^ 
^^substitution’* may not be treated separately as such. See novoHon^ 
below. 

In JV*. M. Firm v. Theperumal^ (1929) 45 Mad. 180, it has been observed 
that Section 62 does not imply that the substitution, rescission or alteration 
of a contract after its breach, must be supported by consideration, and 
that the English doctrine on the subject is not applicable in India, As 
against this observation it may be submitted that the expression "the original 
contract need not be performed’* in Section 62 sufficiently shows that the 
question of substitution, rescission or alteration refers to novation, rescission 
or modification of the original contract before there has been breach 
thereof. Secondly, it has been seen that novation results in the emergence of 
a new contract ; and every contract requires some consideration as founda* 
tion therefor. 

In Debnarayan v. Chunilaly (1914) 41 Cal. 137, dcbtor*s liability was 
acknowledged by another person, and the creditor accepted it. The creditor 
could enforce the liability against the third person. It was observed that 
the arrangement between the creditor and the third person did not amount 
to a novation. It may be submitted that if the three parties agreed and 
brought about the new contract between the creditor and the third person 
superseding the original contract between the debtor and the creditor there 
is no reason why there should be no novation under Section 62. 
Whether the parties intended to substitute a new contract for the old 
contract is a question which depends upon the circumstances of each parti- 
cular casc.^ 

Effect of substitution. — If the parties to a contract agree to substitute a 
new contract for it, then only the substituted contract must be performed, 
and not the original. The net result of the entire transaction is dissolution 
plus replacement. In cases of collateral contracts, the original contracts, 
remain operative.* 

Where the clause in a settlement in express terms declared that the earlier 
contracts .should be finally concluded in terms of the settlement and no 
party would have any claim against the other : Held that the substi- 
tuted agreement gave a new cause of action and obliterated the earlier ones.* 
Where the original cause of action merged in the ascertained debt, the origi- 
nal cause of action could not be revived.* Where a bond is admittedly 
executed by the defendant and thereby he has accepted the correctness of 
the previous accounts, if any, between the parties, it is not open to the 
Court in suit on the bond to re-open the transaction and to take accounts 
between the parties except where a mistake or fraud is pleaded or claim for 
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rc«opening of the transaction is made under any statute.^ 

The mere fact of one party alleging that new contract has been substituted 
for an old one, docs not of itself put an end to the old contract, even as 
against the party so alleging, unless the allegation is proved to be true** 
Where on a suit for the breach of a contract to sell land, a subsequent cont* 
ract to sell lands other than those at first agreed upon was executed for 
the original consideration the original contract as subsequently varied could 
be enforced.* A person depositing money cannot question validity of sale 
and on that ground claim that that money deposited should not be paid to a 
decree-holder but refunded to him.* 

Novation. — ‘Novation* — a term derived from the civil law — ^means that, 
there being a contract in existence, some new contract is substituted for it, 
cither between the same parties or between different parties ; the consi- 
deration mutually being the discharge of the old contract. A common 
instance of it, in partnership cases, is where, upon the dissolution of the 
partnership, the persons who are going to continue in business agree and 
undertake, as between themselves and the retiring partner, that they will 
assume and discharge the whole liabilities of the business, usually taking 
over the assets ; and if they give notice of that arrangement to a creditor and 
ask for his accession to it, there becomes a contract, between the creditor 
who accedes and the new firm, to the effect that he will accept their liability 
instead of the old liability, and, on the other hand, they promise to pay 
him for that consideration. In order that one liability may be extinguished 
by being replaced by another by agreement, it is essential that the person 
in whom the correlative right resides should be a party to the arrangement, 
or should, at all events, show by some act of his own that he accedes to the 
substitution.® Novation of a contract comprises two features : the discharge 
of the debtor and the substitution of a new debtor; the discharge is controlled 
by the proper law of the contract,® 

Novation is a transaction by which, with the consent of all the parties 
concerned, a new contract is substituted for one that has already been 
made. For this new contract the parties may be the same as in the original ; 
or one of the original parties whether the debtor or the crcdijtor may be 
substituted by one new debtor or creditor. Thus when a promissory note 
between A and 5 is replaced by a mortgage deed between the same parties 
for the original debt which is thus extinguished by the mortgage deed, it is a 
case of novation. Again, A may owe E Rs. 100, and B may owe C Rs. 100, 

- 4 ^ 
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and if A, B and C may meet and agree that A will C Rs« 100« 

This new agreement with A as the debtor and C as the creditor extinguishes 
the debt of B to C. This is a case of novation. The extinction of the debt 
of B due to C Forms the consideration for the new contract between A and 
C. Had there been no extinction of B*s debt to C, the contract between 
A and C, would be without any consideration, and would therefore be void, 
that is, unenforceable.^ 

In novation there is not only substitution of some new obligation for the 
original one but also the intention or animus novandi,^ Consent of all parties 
is essential for novation. Novation is a new contract ; and there cannot be 
a contract without consent.* The necessary consent may be inferred from 
the conduct of the parties to the new contract.* An advertisement in the 
press is not sufficient for the Court to pressume knowledge and therefore 
consent in certain circumstances on the part of the parties.® Acts of 
recognition may lead to the presumption of consent.® Usages or custom 
of a particular trade or business may also lead to the presumption of 
consent.^ 

The parties to the new contract may be the same or may include an 
additional third person.® A mother as legal guardian of her minor son is 
competent to enter into a new contract renewing certain debts binding on 
the minor’s estate ® The substitution of the original promise by a new one is 
a sufficient consideration for the new contract to be enforceable.*® Novation 
being a new contract, it may be an oral contract even though the original 
contract was in writing or was required to be in writing, provided however 
that the new contract itself is not one which is compulsorily required to be 
in writing. Even where the new contract may adopt some of the provisions 
of the original one, it is not a variation of the latter, and as such is permis- 
sible to be effected orally. The original contract docs not exist at all. It is 
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altogether annulled and not varied.^ The principle of substitution applies 
to contracts of service as well.* 

Though novation is derived from novation it is not renewal of an old 
promise* Renewal generally applies to a transaction which is one with the 
original obligation including the parties.* The essence of a novation of 
contract lies not in the dissimilarity of the terms between the old and the 
new contract, but in the intention of the parties to supersede the old by the 
new.* A transaction can be said to be renewed only when it is done by the 
same debtor. Where the original debtor is given up by the creditor and 
another person undertakes the liability for a portion of the debt and executes 
a hypothecation bond, the case is one of novation and the debt cannot 
be said to have been “renewed, included or merged*’ in the hypothecation 
bond,® 

It has already been noted that Section 62 presupposes that the original 
contract is still capable of performance.® The provisions of Section 62 do 
not apply to a case where there has been a breach of the original contract 
before the subsequent agreement is come to.’ The term ^novation* implies 
that there being a contract in existence some new contract has been 
substituted for it resulting in discharge of the earlier contract.® 

Novation of contract requires that the new contracting party has con- 
sented to assume liability for the new contract and also that the person on 
whom the correlative right resides has agreed to accept the new party’s 
liability in substitution of the original liability.® Where the parties are the 
same, the concurrence of both the parties is necessary. Where there are 
three parties, that is, an additional one, the concurrence of all the three is 
necessary for the formation of a binding contract.^® Voluntary 
covenants of a unilateral character do not of themselves render a deed of 
contract.^^ 

Goods were insured against war risk without buyer’s instruction. The 
buyer was not obliged to pay for such insurance.'® An assignment of a 
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contract (as distinginshed from an assignment of a debt, or otlier chose in 

action) to be effectual, must amount to a novation, which requires the 
assent of the other party to the contract,^ Althougti, generally speaking, 
the benefits of a contract are transferable, its burdens are not. The parties 
to a contract may agree that one of them should drop out and a third party 
assume the benefits and liabilities of the contract. The consent of the 
third party to assume these benefits and liabilities need not be express ; it 
may be inferred from conduct.* 

Novation constitutes a good consideration for a fresh* promise.* Where 
the mortgagee releases a part of the mortgaged property, there is no 
question of a new agreement or contract between the mortgagee and the 
mortgagor, and therefore no novation of the contract of mortgage.* The 
new contract by way of novation, where any, may involve the payment 
of a reduced amount to the creditor.* See illustration (b) to Section 62. 
The promise of a partnership may be the consideration for a newly 
admitted partner acknowledging a particular amount as due fmm the 
partnership to a creditor.* Extinction of the earlier obligation is the core 
of novation.^ In order to avail oneself of the plea of novation of contract, 
there must be present substitution of another contract for the original 
contract and not a mere agreement to substitute one in future.* 'Fhc 
institution muit be present and immediate.* Where the original contract 
stands or is merely rc-inforced by a subsequent agreement, there can be no 
question of novation.^* A contract by novation requires it as an essential 
element that the rights against the original contractor shall be relinquished 
and the liability of the new contracting party accepted in their place.'* 
Acceptance may be express or implied.'* 

Where the defendant had orally agreed to execute a permanent lease in 
favour of the plaintiff but subsequently he executed a hand-note in favour 
of the plaintiff for the amount of money already advanced to him under 
the oral agreement merely as a collateral or additional security for the 
money so advanced, there was no novation of contract,'* 
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To have novation^ the parties to a contract must agree to the extinguish^ 
ment or discharge of the old debt or obligation. There can be no novation 
until this has been accomplished. Where a creditor takes a billy note or 
cheque in payment, he may either accept it in complete satisfaction of the 
debt or may accept it as a conditional payment only the effect of which 
is to suspend his remedies during the currency of the instrument. The 
presumption, in the absence of a clear indication of a contrary intention, 
is that payment by means of bill, note or cheque is a conditional payment 
only.^ In order to constitute novation, there must be a new contract and 
not merely a new agreement. That is to say, there must be a new enforce- 
able agrement. If the new agreement is not enforceable there has been 
no novation.® An unenforceable agreement is no contract at all, and hence 
such an agreement cannot constitute novation.® Novation will be 
there only when the subsequent contract is enforceable.^ There can be no 
novation if the new contract is not a valid one and therefore unenforce- 
able. If the new agreement is in contravention of provisions of any statute 
and therefore cannot be enforced, it cannot serve as a novation ; and the 
old contract continues.® If by reason of any want of formality such as 
registration, stamp, etc., the document containing the new contract is 
inadmissible in evidence or otherwise unenforceable the original contract 
will still be operative.® Where an award and the decree passed in its terms 
replaced a mortgage between the parties, but they were not enforceable for 
want of registration it was held that the mortgagee could fall back upon the 
original mortgage.’ 

Whether there has been a novation is a matter of construction.® The 
question whether the parties intended to substitute a new contract for the 
old is a question of fact in each case depending for its decision in the 
circumstances of the case.® Whether all rights and liabilities under the old 
contract have been extinguished by novation is a question of fact depending 
on the circumstances of each casc.^® 

Novation and assignment. — In novation the consent of both or all of 
the parties is necessary. In assignment, where it is allowed, the consent of 
the other party to the original contract is not essential. An agreement 
between new and retiring partners without the consent of a creditor of the 
firm cannot relieve the old firm from liability. The creditor can sue the 
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metnbcrs of the old firm with whom he contracted.^ Even after the forma* 
tion of a new firm, the creditor may continue to look to the old firm.* Even 
where an assignment is not allowed, but one has been made and the creditor 
gives his express or implied assent to the assignment, it will be binding 
on him.* If a debtor contracts with a third person that such person shall 
pay his debt, a creditor not a party to the said contract cannot sue the 
third person,* Novation in its effect is also an assignment in which all the 
parties to it give their consent to the substitution of the old contract by it. 

Effect of novation. — ^Novation being the substitution of a new contract 
for the original one discharges the latter. Novation results in dissolution plus 
replacement, A is indebted to J5, and C is indebted to A, All of them 
agree that C shall become B’s debtor in place of A» Only where A*$ debt 
to B has been extinguished, B can enforce repayment by C.* Under Section 
63, infra, the liability of C to B in its amount need not be equal to the ori- 
ginal liability of A to B. The rescission of the original obligation forms the 
consideration for the new obligation.® 

If the parties to a contract agree to substitute a new contract for it, the ori- 
ginal contract need not be performed. A owes B Rs. 10,000. A enters into an 
arrangement with B, and gives Ba mortgage of i4*s estate for Rs. 5,000 in place 
of the debt of Rs. 10,000. This is a new contract and extinguishes the old. A 
owes money to B under a contract. It is agreed between A, B and C that B 
shall thenceforth accept C as his debtor, instead of A. The old debt ot A and 
B is at an end, and a new debt from C to B has been contracted and substi- 
tuted for the original contract between A and B, both A and B as well as C 
having agreed to such substitution. A owes B Rs. 1,000 under a contract. B 
also owes C Rs. 1,000, B order.s .4 to credit C with Rs. 1 ,000 in his book, 
but C does not assent to the arrangement. No contract having emerged 
between A and C, there has been no substitution for the original contract 
between A and B ; and both the contracts, namely, those between A and B 
and between B and C respectively still stand. 

Novation and the original cause of action. — Some valuable considera- 
tion, even though no adequate, is necessary to found the new contract. 
Where there has been no consideration, and where tlicre has been dispensa- 
tion or remission of performance of the original contract by the promisor 
under Section 63, the original obligation or the original cause of action 
remains. Sole liability being sometimes more advantageous, the creditor 
may accept one sole debtor under a new contract for two debtors under the 


1. Kirwan v. Kirwan, (1834) 2 Cr. & M. 617. 

2. Brifish Homes Assce, Corpn. Ltd, v. Paterson, [1902] 2 Ch. 404. 

3. Oldfield y. Lowe, (1829) 9 B. & G. 73. 

4. Price v. Easton, (1833) 4 B. & Ad. 433. 

Cuxonv.Chadley,0^^^) 3 B. & C. 591. LiversSdge v. Brodbent, (1859) 4 H.& N. 
603 Cochrane v. (1860) 9 C B.N.S. 448. marton v. IValker, (1825) 4 B. & C. 163. 

6 Foster v» Dawber, (1851) 6 Excli. 839 ,851. Goss v. Pfufpsnt, (1833) 5 B. Ad. 58, 



824 the inbun bontract act, 1872 [S- 62 

origmaL^ But where an arragement has beea noade between the parties to 
a promissory note, without the addition of a new and third party, for the 
payment of the amount thereof by instalments, there has been no valuable 
comidcration is favour of the promisee, and as such there has been no 
novation in a legal sense in order to disentitle the promisor to sue on the 
basis of the promissory note.* 

Unless there has been an enforceable contract by way of novation, the 
original cause of action remains enforceable. A loan could be proved orally 
when the pronote was held unenforceable because it was unstamped and 
therefore inadmissible.® A hundi not sufficiently stamped was given in 
renewal of a prior hundi. The original cause of action helped the creditor.® 
InRamaswami v. Murugiah^ A.I.R. 1936 Mad. 179, a full bench decision, a 
promissory note not being duly stamped was not admissible in evidence. 
The plaintiff was held entitled to fall back upon the original debt. When 
an instrument intended to constitute a novation becomes invalid or inopera- 
tive the rights of the creditor under the original contract remains 
unaffected.® 

The giving of a negotiable security may sometimes operate as a condi- 
tional payment only apd not as a satisfaction of the debt.® An oral promise 
to pay was followed by execution of a promissory note. The oral promise 
did not merge in the notc.'^ A suit on a pro-note on an antecedent debt 
failing, action lay on the original debt.® Where there is an independent 
admission of a loan, the holder of a hundi, bill or note, which is defective 
and inadmissible in evidence for want of a stamp, may still sue on the con- 
sideration the person to whom he gave it, though he cannot use the bill in 
support of his suit.® 

Promissory notes signed by only one of the partners were accepted by 
vendor for the value of goods sold to the partnership firm. The vendor 
brought a suit against both the partners based on the original contract, that 
is for the price of the goods sold and delivered. Both the partners were held 
liable.!® 

Where defendant borrows money from the plaintaiff on the security of 
promissory note and later the promissory note is renewed by another 
promissory note which is found to be inadmissible in evidence being 
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insuflScienily stamped, the plaintiff can fall back on the original promissory 
note and succeed in his claim, provided the terms of contract are to be found 
in the older promissory note and subsequent pro-note can be used as an 
acknowledgmcn t 

When a cause of action for money is once complete and the debtor then 
gives a hand-note to the creditor for payment of the money at a future time, 
the creditor, if the note is inadmissible, may always sue for the original consi- 
deration and parole evidence can be allowed of the tansaction.* Where a 
pronote executed by a person is renewed by him after his adjudication as an 
insolvent and before he is discharged, the debt due under the pronotc being 
provable in insolvency the renewal of the pronote constitutes a fraud on the 
insolvency law. Consequently the fact that there were renewals cannot 
prevent a creditor from suing on the original pronote* because all transactions 
between the insolvent and the creditor conducted behind the back of the official 
assignee and without informing the Court must be considered as null and 
void.^ 

In Official Assignee V. Kuppuswamiy A 1936 Madras 785, a full bench 
decision, the original debt agreed to be paid by instalments wa. subsequently 
comprised in a promissory note payable on demand. Even though the suit 
on promissory note was barred by limitation, the plaint was allowed to be 
amended so as to base the claim on the basis of the original debt because the 
original debt could be sued upon irrespective of the promissory nott* and it 
needed no new facts for its support. A suit brought within three years from 
the last payment of instalment was in time. 

A executed a bond for a debt due by B. But subsequent to this, a settle- 
ment was elh'cted by which B was to pay part of debt in ccriiain instalments 
and execute a mortgage for balance and in default B was to contmue to be 
liable as before. B paid some instalments but failed to carry out the terms of 
the settlement, ^’s liability under the bond was absolved by the sett cment 
and it was not revived on B's default as there was no term m the settlement 
to that effect.* When owing to its invalidity a promissory note cannot be 
the basis of a suit, the plaintiff can obtain a decree on the basis of the original 
debt only if the bebt has an independent existence apart from the P^wsory 
note When there is no interval of time between the two and the debt itself 
is evidenced by the note, the plaintiff cannot rel^y on ‘he debt. 

Where A who owed money to B on account of price of paddy supplied to 
him Rives to B a cheque for the amount due, to be presented at a certain 
bank on a certain bank on date but the cheque was dishonoured by 
thcLnk on presentment after the due date, B could sue upon the original 
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consideration and get a decree for the recovery of that amount* When there 
was nothing to show that B had accepted the cheque as a complete and 
unconditional satisfaction of the ducs^ the presumption that it was only a 
conditional acceptance would prevail.^ Where a cheque drawn by the debtor 
in favour of his creditor is negotiated with a third party and while it is out- 
standing in the hands of that third party it cannot be said that the original 
debt is still outstanding and unpaid.* 

A mere extension of time docs not operate so as to rescind the original 
contract.* The mere execution of a contract of sale for the debt due to the 
prospective vendee docs not discharge the debt.* What is needed or essential 
for a novation is the wiping out of the original contract as well as the crea- 
tion of a new valid contract. If the new agreement is held or declared by 
law to be void, it is not a new contract and therefore it canot serve as muatio^ 
and the original contract continues unless the rights thereunder are expressly 
abandoned.® Where of two mortgages the latter was executed by way of 
novation of the earlier and this latter mortgage was partly invalid, the mort- 
gagee was entitled to sue on the earlier mortgaged deed.® 

A mere executory contract which has to be specifically enforced to procure 
the contract and which is to be substituted for the old contract, would not 
supersede a registered mortgage-deed by which an interest in the property 
has passed.’ An accord without satisfaction has no legal effect in discharging 
a debt. The original cause of action is not discharged so Jong as the satis- 
faction agreed upon remains executory. A tender of performance of the 
consideration is not sufficient unless it can be shown that what the creditor 
accepted in satisfaction was the debtor’s promise and not the performance of 
that promise. Whether there has been accord and satisfaction is a question 
of fact.® below. also Section 63, below, and also pages 628-631, 
above. 

A mortgage debt or security can be discharged either by the payment of 
the mortgage or by such other satisfaction as the mortgagee may by a novat- 
ed agreement allow to the debtor. Where all that the mortgagee had agreed 
to accept in satisfaction of his mortgage debt was the conveyance of certain 
lands to him by the mortgagor and not merely the promise to convey the 
lands, the mortgage security or debt would not be discharged but would 
remain till cither payment in redemption was made or lands were transferred 
to the mortgagee. In a novation there must be an immediate and present 
substitution of another contract, and there is no true novation if there is 
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reversion to the old contract.* Where the new contract is unenforceable, 
the old one revives,* 

Although a mortgagee in a suit on a subsequent mortgage executed 
in lieu of a prior mortgage cannot set up the prior mortgage yet a 
fresh promissory note only provides evidence of the original loan and 
does not extinguish the mortgage.* Where a mortgagor executes a new 
and later mortgage deed for consideration comprising the principal and 
interest due on an earlier mortgage deed and the later mortgage deed is 
found to be invalid or frustrated wholly or partially through no fault of the 
mortgagee, the mortgagee is entitled to sue on the earlier mortgage deed.* 
Where a subsequently executed bond, which substitutes a new contract for 
the original one though valid at the time of execution is rendered invalid 
after the execution on account of some material alterations made in it by the 
plaintiff and a suit on the new bond fails on that grounds, the original 
contract, which came to an end, is not revived and the plaintiff cannot sue 
on the original contract.'* 

A contract note relating to shares was originally drawn in plaintiff’s 
favour : he requested appellant A to delete his name from tt*c note, and to 
substitute for it the name of one //. The appellant duly did this : and a 
fresh contract note relating to the shares was made out in H*s name, and sent 
to him by the appellant. /IM, that the onus of proving that the plaintiff 
remained liable to appellant in respect of the shares despite the al ercd terms 
of contract was on the appellant and that very strong evidence was necessary 
to show that,® As between a buyer and seller of shares, the buyer is entitled to 
all dividends declared after the date of the contract for sale, unless otherwise 
arranged.’ Where parties enter into a contract which, if valid, would have 
the effect by implication, of rescinding a former contract, and it turns out 
that the second transaction cannot operate as the parties intended, it docs 
not have the effect, by implication, of affecting their rights in respect of the 
former transaction. It is only when the second transaction operates as the 
parties intended that the first transaction can be wiped out.® Where in a 
suit on the basis of account stated the defence was that the debt was exting- 
uished by the creation of a mortgage of shops and the mortgage failed 
because there was no registration, there, it was held, no novation of contract 
within the meaning of Section 62. The second transaction having not ope- 
rated in the instant case as the parties intended could not by implication 
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affect the rights of the parties under the earlier transaction.^ 

In Badkulal v. Bhaiya Lal^ A.I.R. 1952 V.P* 58, in the current register of 
the plaintiff an entry read : “On Bhadon Sudi 2006, the balance of Rs. 34,000 
is found payable by Hiralalji made by check and understanding of Hiralaiji’s 
books. « .worked out the accounts, Rs. 34,000 found correctly payable*’. It 
was stamped and signed by Hira Lai and Bhaiya Lai. Viewing the document 
both as an unqualified acknowledgment and as account stated, it was held 
that it amounted to a new contract and could itself be a cause of action.® 

A unequivocal acknowledgment of a debt does involve an implied promise 
to pay it. If a man unequivocally acknowledges that a debt is due from him, 
he should be taken impliedly to promise to pay it. Where however he coup- 
les his acknowledgment with some expression showing that he was not pro- 
mising to pay, the case is different. But if there is no qualification, the 
acknowledgment of the debt should be held to involve an implied promise to 
pay.® The phrase “account stated** is a technical one. There are cross-items 
of account in an “account stated**. Such a transaction is bilateral and 
creates a new debt and a new cause of action.* A mere statement of balance 
is not “account stated”, because “account stated** involves a conscious 
bilateral process, while a mere statement of balance can be a unilateral 
admission without one of the parties applying his mind to the accounts.® A 
mere signature of the debtor under an entry in the creditor’s book that a 
certain amount was found due was not account stated.® The distinction 
between a mere statement of balance and “account stated” is that in the 
latter case both the parties apply their minds to the accounts and after 
striking off the balancing items, arrive at the result that so much is payable 
by one to the other.’ 

To determine whether an incoming partner becomes liable to au existing 
creditor of the firm, two questions have to be answered : First, whether tlie 
new firm has assumed the liability to pay the debt ; and secondly, whether 
the creditor has agreed to accept the new firm as his debtor and to discharge 
the old partnership from its liability. A creditor cannot rely merely on an 
agreement between the partners inter se such as that the new partner would 
be liable for antecedent debts. He must prove novation of contract, that is 
to say, he must prove both the said conditions in order to hold the new firm 
liable for his debts.® 
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have to be dutingmshed from contracts whose consideration was unlawful or 
In the former class of contracts the mere fact that the earlier or the 
col ateral contracts might be void cannot preclude a plaintiff from maintain- 
ing an action on a novated contract which is perfectly legal A novated 
legal contract, on the other hand, which has for its basis an earlier or colla- 
teral illegal contract, cannot be enforced.! If the substituted contract is 
unenforceable, the original contract remains and cannot be extinguished.* 


Accord and 8atisfactioti.-~There must be a true accord*. To constitute 
accord, for the purposes of a valid accord and satisfaction settling indebte- 
dness, the agreement constituting the accord must itself be binding in law, 
and an accord alleged will not be binding where it was i>eithcr under seal 
nor supported by consideration. As it has been observed by Lord Denning, 
M.R., in />. & C. Builders, Ltd, v. Rees, [1965] 3 All E.R. 837 C.A., at page 
841, where a creditor agrees to accept, and accepts, from his debtor a lesser 
sum in discharge of a greater, the creditor will not be allowed subseuently 
to enforce his legal right to payment of the balance if it would be inequitable 
for him to insist on that legal right, as for instance, where there has been a 
a true accord between them. 


Foreign judgment. — Suit for recovery of debt on original cause of action 
is maintainable so long as a foreign judgment is not fully satisfied.* 

Recission of contract. — Rescission under Section 62 refers to the recission 
as made by both the parties to the contract. By a new agreement made 
between the parties, they ma> simply rescind the original contract by subs- 
tituting nothing in its place. The original contract may be thus discharged 
at any time before its breach. Once the promisor has dispensed with the 
performance under Section 63, he cannot require the promise once again to 
perform the contract on the plea that there had been no basis of considera- 
tion for the new agreement dispensing with the performance of the original 
promise. The parties may also rescind the original contract and substitute 
a new contract in its place though the latter may contain many of the terms 
of the former. The onus of justifying rescission is on the party rescinding,* 
when the rescission is one-sided. A rescission of the original contract may 
be implied from the conduct of the parties.® Non-insislcnce for a fairly 
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long time by cither party upon the performance^^ or conduct evinced on the 
part of the parties which is inconsistent with the continuance of the contract* 
or acquiescence in breaches* will enable the Court to infer abandonment^ 
Rescission of a contract, whether written or parol, need not be express. It 
may be implied, and it will be implied legitimately, where the parties have 
entered into a new contract entirely or to an extent going to the very root 
of the first contract inconsistent with it.® 

Normally speaking a contract remains in force and terminates strictly in 
accordance with its terms, express or implied. Provisions as to its duration 
arc to be so construed as to effectuate the mutual intention of the contracting 
parties as evidenced by the language of the agreement in the light and 
background of recognised customs, if any, as to the particular nature of the 
contract. In the absence of any express or implied terms, the conduct of 
the parties is a fairly safe guide. Generally, all the parties to a contract 
must assent to its rescission or abrogation and there must be a meeting of 
their minds in order to accomplish a rescission or abrogation by agreement ; 
one of the parties cannot by himself rescind the contract by merely giving a 
notice of intention so to do and a contract can only be treated as abandoned 
when the acts of one party inconsistent with its existence are acquiesced in by 
the other. But mutual abandonment, cancellation or rescission must be 
clearly expressed and act and conduct of the parties to this end must be 
positive, unequivocal and inconsistent with the existence of the contract.® 

Any right of rescission that a purchaser of goods might have after delivery 
of the goods to him would be barred by his acceptance of the goods. Apart 
from special circumstances, the place of delivery of goods sold is the proper 
place for examination and for acceptance.’^ 

Recission and repudiation. — A simple rescission envisaged under Section 
62 is a rescission with the consent of both parties. A mere intimation by one 
party of his one-sided intention not to perform his promise does not discharge 
the contract unless the other party elects to tieat it as a breach of the con- 
tract.* Where one party by conduct shows an intention no longer to be 
bound by the contract the other party is also justified in regarding himself 
as freed from the performance.® Where one party has disabled himself from 

J. Davis V. Bomford, (1860) 6 H, & B. 245. Pearl Mill Co. v. Ivy Tannery Co., [1919] I 
K.B. 78. 

2. Morgan v. Bam, (1874) L.R, 10 G.P, 15. Bond v. Walford, (1886) 32 Ch. D. 238. 

3. Kelsey v. Dodd, (1881) 52 L.J, Ch. 34. 

4. Fisher (G,W) Ltd. v. Eastwoods, Ltd., [1936] 1 AU E.R. 421, 

5. Raghumull v. Luchmondas, (F.B.) A.I.R. 1917 Gal. 52. Juggilal v. Internationale Crediet, 
A I.R. 1955 Cal. 65, Union of India v. Kishorilal, A.I.R. 1953 Cal. 642. 

6. Sohan Lai v. Banwari Lai, A.I.R, I960 Punj. 549. 

7. Long V. Lloyd, [1958] 2 All E.R. 402 C.A. 

8. Leigh v, Paterson, (1818) 2 Moore C.P. 588. PhUlpotts v. Evans, (1839) 5 M. & W. 
475. lieinekey v. Earle, (1857) 8 E. & B. 410, affd., (185B) 8 E, & B. 427 Ex. Ch. 

9. General BiUposting Co, v. Atkinson, [1909] A.C. 118, 122 H.L* Boston Deep Sea Fishing v, 
AnsoU, (1888) 39 Ch. D. 339, 365 C.A. F^oeth v. Barr, (1874) L.R. 9 C.P. 208, 213. 

Stoel and Iron Co. v. Naylor, Bonzon etnd Co., (1864) 9 App. Cas. 434 H.L, 
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performing the contract or has repudiated it and the other party has elected 
to treat the contract as at an end, the latter will get not only damages for 
the breach of the contract but is also entitled to sue on a quantum nwfuit for 
what he has done for the other party in course of the contract. 

Effect of resciBsion* — If the parties to a contract agree to rescind it, the 
original contract, need not be performed. Under Section 62, the earlier 
promise has been superseded by the latter one.^ The cause of action 
in the earlier contract is not suspended pending the performance of the 
new agreement where any. It is not a case of accord and satisfaction 
where the accord or the agreement requires satisfaction in the form of a 
sufficient consideration. Rescission simpliciter results in dissolution simpli- 
citcr. As to the consequences of recission on voidable contract see under 
Section 64, below. As to the rights of a person rightfully rescinding a 
contract, see Section 75, below. As to the mode of communicating or revok- 
ing rescission of a voidable contract, see Section 66, below. In the absence 
of stipulations to the contrary, where a contract has been simply rescinded, 
abandoned, for example, by the parties, the money paid under the contract 
by one of the parties can be recovered as money had and received,* provided 
that there has been a lota! failure of consideration.* 

Alteration of contract. — The alteration provided for in Section 62 is in 
fact substitution. It does not mean variation. In case of variation the 
original contract as altered, that is, varied, has to be performed. Under Section 
62, the original contract being discharged need not be performed. Under 
Section 1, ante^ we have seen the effect of alteration where alteration meant 
the alteration of the instrument of a written contract. Under Section 62 the 
altered contract is a new contract and not the original contract with altera- 
tions. Even where the new contract repeats some of the provisions of the 
original contract, it is nevertheless a new one, extinguishing the original 
contract. This is why the so-called altered contract may be made orally in 
extinction of a contract which was written or which was required under the 
law to be in writing, provided however that the new contract that emerges, 
again, is not requin d to be in writing under the provisions of any law. 

Alteration under Section 62 means modification. Where a variation or 
modification or alteration which is inconsistent with the terms of the contract 
is made by consent, it amounts to a new agreement which supersedes the 
original contract.* New position of an employee means the supersession of 
his previous position under the same employer.* An agreement for separation 

1. Rushbrook v. Lawrence, (1869) L.R. 8 Eq. 25. «/</., 5 Ch. App. 3. Henderson v. Uiui&^ 
wriiing and Agency Assn* Lid,, [1891] 65 L.T. 732 G.A. 

2. Davis \f. Street, (1823) 1 C. and P. 18. 

3. Steinberg v. Scala (Leeds), Ltd,, [1923] 2 Ch. 452 C.A. 

4. Patmm v. Colburn, (1834) 1 Cr. M. & R. 65, Thornhill v. Neats, (1860) 8 C.B.N.S. 
831. Hunt V. South Eastern Rail, Co,, (1875) 45 L. J. Q,.B. 87 H.L. j Williams Brothers v, Ed, 
T, AgUls, Ltd,, [1914] A.C 510, 527 HX. ; British and Beningtons, Ltd, v. North Western Caehar 
Tea Co, [1923] A.C. 48, 69 H.L. ; Royal Exchange Assee v, Hope, [1928] Ch. 179, 191 C.A» 

5. Meek v. Port of London Authority^ [1918] 2 Ch. 96, 99, lOO C.A. 
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it superseded by the wife'^s reconcilition and return. Acts, orders and regular 
tions may modify the rights and liabilities of the parties to a given contract. 
Where there are several parties to a contract, it can be varied or mcKlified 
with the consent of all the parties.^ 

Where the plaintiffs entered into a contract with the defendants for the 
supply of liquor at stipulated rates for 7 years^ it is open to the parties to 
agree to an increase in the agreed rates at any time during the stipulated 
period even if the plaintiffs had supplied liquor for some time and received 
payment at the original rates. It cannot be agreed that in respect of the 
period, short of the full term of the contract, for which the plaintiffs received 
payment at the original rates for the liquor supplied by them, there was a 
separate contract which had been completely performed, and that therefore 
there could be no novation in respect of the rates of liquor supplied during 
that period.* 

There is nothing repugnant to the law of contract to have as one of the 
express terms of the contract itself that it will be alterable at the instance of 
one party alone. Thus when an employee of a company by the very terms 
of his contract of service is to act according to the bye-laws of the Company, 
and one of such bye-laws is that the bye-laws can be added to or attend at 
any time by the company, then the employee is bound by any alteration 
or addition of the bye-laws that may duly be made by the Company even 
though such addition or alteration is made after the contract of service. 
This is so even if it means that the employee thereby loses any vested right, 
that is, any right acquired by him before such alteration or addition.* 

EfiTect of alteration. — If the parties to a contract agree to alter it then 
only the contract as altered must be performed, and not the original con- 
tract. As it has been seen above, alteration under Section 62 means modifi- 
cation of a given contract with a view to creating a new contract superseding 
the original one. Alteration under Section 62 docs not refer to alteration of 
a document embodying a given contract whether such alteration is material 
or not, for which see under Section 1, Alteration under Section 62 

results in dissolution plus replacement. 

In Juggilal V. Internationale Crediet. A.I.R. 1955 Cal. 65, it has been observed 
that a mere alteration or modification of the terms of a contract do not 
amount to its rescission. The modifications arc read into and became part 
and parcel of the original contract. The original terms also continue to be 
part of the contract and are not rescinded and/or superseded except in so far 
as they are inconsistent with the modifications. It will be submitted that 
the effect of alterations of a given contract will be determined on the cons- 
truction of the terms and circumstances of the given case, though Section 62 


1. mi V. Pattern, (1807) 8 East 373. Can^belt v. ChHstU, (181 7) 2 Stark. 64. Fairlie v. 
Christie, (1817) 7 Taunt. 416. 

2* State of M, B* v. Behramji, A.I.R. 1958 M«B. 71. 

3. Benode v. General Assufemce Socie^ Ud, A.I.R. 1930 Cal. 232. 
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tinwst^ges a case of altemtion where the or^tuit contract has been fiiHy 
superseded. 

In LeGgft v, Harvey, (1884) 8 Bom. 501, it was observed that the Indian 
Contract Act, 1872, gave no larger effect, except by section 108, to a deliv^ 
order than it had by English common law. Under Section 90, illustration 
(c) and Sections 95 and 98, all the three sections now repealed, the giving of 
a delivery order by a vendor to a vendee did not of itself give the vendee 
such a possession of the goods as to defeat the vendor’s lien. The exception 
to this rule contained in exception (1) to Section 108, which provides that a 
seller may give to a buyer, a belter title than he had himself where he is by 
consent of the owner, in possession pf the goods or documents relating there, 
to, cannot be held to apply to cases where the possession is entirely beyond 


the control of the owner. 

Subrogation. — Subrogation in the substitution of another person in the 
place of a creditor to whose right he succeeds in relation to the debt. 
Subrogation is the subsitution of a new creditor, whereas delegation intro- 
duces a new debtor in the place of the former, who is discharged.^ 

Under the English law an insurer paying for a total loss in respect m a 
given properly is entitled to be subrogated to all the rights of the assured m 
respect of the said property. If after receiving full indemnity m respect of a 
given property, the assured recovers from any third person any sum by way 
of damages or otherwise in respect of the said property, the insurer is entitle 
to recover such sum as money received to the use of the insurer.* Where the 
amount paid by the insurer has not been a payment by way of compensation 
for the total loss, and the assured receives a sum by way of compensation for 
loss in excess of the amount paid by the insurer, the rule of subrogation does 
not apply in favour of the insurer.* See also under Section 30, ante. 

Section 62 of the contract Act and the Indian Evidence A^.-*In 
W V. Ramjw, A.I.R. 1942 Patna 105, it has been observed that an 
agreement within the terms of Section 62 of the Contract Act to substitute a 
new contract for existing one or to rescind or alter the existing one is clearly 
within the terms o. Section 92 of the Evidence Act, and cannot be proved by 
anything other than a registerd document. On the other hand, cases which 
fall within Section G3 of the Contract Act are not agreements varying the 
original terms or substituting a new contract. In these ® ° 

the Evidence Act has no application. A promise to accept a diaercnt kmd 
of satisfaction in the future, that is to say, a new agreement within the meaning 
of Section 62 of the Contract Act is different from the actual remission or 


1 Stroud’. JuiiM Dielionarj, 3d ed., 1953. vol. 4, 2896 ; see alto Textiles wed Xms (P.) 

[jd V IndimJ^tdieeal Steamship Co, Ltd., A.l.K. 19M Ctl. 3^. ,,o„ov ii r» a f* 

“ 2 V. Tibbitts, (1880) 5 a.B.D- 560 C.A. ; QuteUmv.^ston, (1883) 11 

«iui r A ■ Dttfoureet v. Bishop, (1886) 18 Ci.B.D' 373. West of EsigUni Ftre rnsyranet Co. v. 
rtaao" 118971 1 Q..B.D. 226 C.A. ; fWe v. Debbinson, (1845) 5 L.T.OA. 253. Horst, Cmiagt 
ft.. M V. Patch. (1916) 33 T.L.R. 131. 
iatwy. Bodocsmchi, (1882) 7 Ap^ Oiu, 833 H.b, 
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dispensing with a part of what was promised, that being within Section 6^ of 
the Contract Act. 

Section 92 of the Indian Evidence Act, 1872, excludes Oral evidence to 
vary the terms of a written contract. Section 62 of the Contract Act covers 
cases of substitution, rescission and alteration of the original contract 
by a new contract which replaces or simply dissolves the earlier one. 
Both in England and in India in particular cases variations will be allowed 
only through the medium of writing and not orally. The case of extinction, 

, dissolution or replacement of a given contract stands, both in England and in 
India on a different footing and is not covered by Section 92 of the Indian 
Evidence Act, 1872, or the parallel provisions of the English law. Novation 
and variation arc different things. Sago RaVs case should be viewed accord- 
ingly. Section 62 of the Contract Act does not cover cases of alteration 
where alteration means alteration or modification simpliciter and not dissolu- 
tion plus replacement. See also A*. S. Narasimhachari v. Indo Commercial Bank^ 
Ltd., A.I.R. 1965 Mad. 147. 

63, Every promisee may dispense with or remit, wholly or in 
part, the performance of the promise made to 
pense with oi remit him, or may extend the time for such perfor- 
^rformance of pro- uj^nce, or may accept instead of it any satisfac- 
tion which he thinks fit. 


Illustrations 

(a) A promises to paint a picture for S. A afterwaids forbids him to do so. is no 
longer bound to perform the promise. 

{b) A owes B 5,000 rupees. A pays to B and B accepts in satisfaction of the whole debt 
2,000 lupecs paid at the time and place at which the 5,000 rupees were payable. The 
whole debt is discharged 

(c) A owes B 5,000 rupees. C pays to B 1 ,000 rupees and B accepts them in satisfaction 
of his claim ort A. This payment is a discharge of the whole claim. 

(d) A owes B under a contract a sum of money, the amount of which has not been as- 
certained. A without ascertaining the amount gives to B, and B, in satisfaction thereof, 
accepts, the sum of 2,000 rupees. 1 his is a discharge of the whole debt, wliatcver may be its 
amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. A makes an arrange- 
ment with his creditors, including B, to pay them a composition oi eight annas in rupee 
upon their respective demands. Payment to B of 1,000 rupees is a discharge of B's 
demand. 

Section 63. — In India, as in England, consideration is necessary for the 
formation of a contract, that is, a binding agreement. See Chidambara v. P. S. 
Renga, A.I.R. 1966 S.C. 193. There arc only cases of exception. Section 63 
says that a promisee, if he likes, can without any consideration dispense 
with or remit wholly or partially the peiformance of the promise 
already made on the basis of some consideration. The promisee may also 
extend, at the request of the promisor, the time as originally fixed for the 
performance. He may also accept a satisfaction altogether different from 
the one contemplated at the time when the contract was made. Thus a 
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satisfaction lower in value or different in kind if accepted will discharge the 
original obligation. 

The import of Section 63 is that even though the dispensation with per-» 
formance or its remission or the extension of time has not been based on any 
consideration at all, once the favour has been shown to the promisor and 
accepted by him, if will be binding on the promisee ; and he cannot revert 
to the contract as it was made and bring a suit for its performance according 
to its import at the time of its formation. If he has accepted a satisfaction 
lower in its value than the original promise, the accepted satisfaction will 
extinguish the original promise. The promisee’s word is law. Thus one* 
sided favour once it is shown by the promisee and accepted by the promisor 
will be binding on the promisee, and the promisor can discharge his obliga- 
tion accordingly. 

In England, under the doctrine of promise as estoppel^ for which see under 
Section 2(d), Consideration, ante, pages 131-142, when a promise is given which 
(1) is intended to create legal relations, (2) is intended to be acted upon by 
the promisee and (3) is in fact so acted upon, the promisor cann.it bring an 
action against the promisee which involves the repudiation of his promise 
or is inconsistent with it. A promise not backed with a sulHcient considera- 
tion though not enforceable at the instance of the promisee is thus not 
always, even in England, without any legal significance. Such a pr ^mise 
in England, sometimes operates as an equitable estoppel as against the pro- 
misor. When one party to a contract in the absence of fresh consideration 
agreed not to enforoe his rights an equity would be raised in favour of 
the other party. That equity was, however, subject to the qualifications 
(1) that the other party had altered his position ; (2) that the promisor 
could resile from his promise on giving reasonable notice, which need not 
be a formal notice, giving the promisee a reasonable opportunity of 
resuming his position ; and (3) the promise only became final and irrevo- 
cable if the promisee could not resume his position.^ 

As to whether ‘irrevocable offer’ is a juristic possibility, see Varty v. The 
British South Africa Co,, [1964] 3 W. L. R. 698 C.A, 

Section 63 of the Indian Contract Act goes further than the doctrines of 
waiver and promise as estoppel as obtaining in England, Under the doct- 
rine of promise as estoppel the promise will be binding on the promisor 
only when the promisee has acted upon the promise and has altered his 
position. Under Section 3G of the Indian Act once a dispensation or remis- 
sion or extention of time has been made by the promisee of the original 
contract and accepted by the promisor, such dispensation or remission or 
extension of time is irrevocable, even though it was based on no conside- 
ration moving in favour of promisee.® Unless the dispensation, remission 

1. Ajayi V. R, T Briscoe (mg,) Ltd., [1964] 1 W.L.R. 1326 P.C. See alio at pages 131-142, 

emfe, 

2. Union ef India v. KishorilaL A.LR. 1953 Cal. 642 ; Barhawit, J., secmi to be confused. 
Jdsw Standard Bank v, Prokodh* A.I.R. 1942 Gal. 07. 
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di^peming with a part of what was promised, that being within Section Si of 
the Contract Act. 

Section 92 of the Indian Evidence Act, 1872, excludes oral evidence to 
vary the terms of a written contract. Section 62 of the Contract Act covers 
cases of substitution, rescission and alteration of the original contract 
by a new contract which replaces or simply dissolves the earlier one. 
Both in England and in India in particular cases variations will be allowed 
only through the medium of writing and not orally. The case of extinction, 
^ dissolution or replacement of a given contract stands, both in England and in 
India on a different footing and is not covered by Section 92 of the Indian 
Evidence Act, 1872, or the parallel provisions of the English law. Novation 
and variation arc different things. Sago RaVs case should be viewed accord- 
ingly. Section 62 of the Contract Act docs not cover cases of alteration 
where alteration means alteration or modification simpliciter and not dissolu- 
tion plus replacement. See also K. S. Narasimhachari v. Indo Commercial Bank^ 
Lid., A.I.R. 1965 Mad. 147. 

63. Every promisee may dispense with or remit, wholly or in 
part, the performance of the promise made to 

Promisee may dis- , . . i z' i r 

pense with or remit him, Of may extend the time for such perfor- 
^ormance of pro- mancc, Of may accept instead of it any satisfac- 
tion which he thinks fit. 

Illustrations 

{a) A promises to paint a picture for B. B afterwards forbids him to do so. A is no 
longer bound to perform the promise. 

{b) A owes B 5,000 rupees. A pays to B and B accepts in satisfaction of the whole debt 
2,000 rupees paid at the time and place at which the 5,000 rupees were payable. The 
whole debt is discharged. 

(c) A owes B 5,000 rupees, C pays to B 1,000 rupees and S accepts them in satisfaction 
of his claim on A. This payment is a discharge of the whole claim. 

(rf) A owes B under a contract a sum of money, the amount of which has not been as- 
certained. A without ascertaining the amount gives to and B, in satisfaction thereof, 
accepts, the sum of 2,000 rupees. This is a discharge of the whole debt, whatever may be its 
amount. 

{e) A owes B 2,000 rupees, and is also indebted to other creditors. A makes an arrange- 
ment with his crrditoi-s, including to pay them a composition of eight annas in rupee 
upon their respective demands. Payment to B ol 1,000 rupees is a discharge of £l'i 
demand. 

Section 63. — In India, as in England, consideration is necessary for the 
formatton of a contract, that is, a binding agreement. See Chidambara v. P, S. 
Renga^ A.I.R. 1966 S.C. 193. There arc only cases of exception. Section 63 
says that a promisee, if he likes, can without any consideration dispeitse 
with or remit wholly or partially the pctformancc of the promise 
already made on the basis of some consideration. The promisee may ^Iso 
extend, at the request of the promisor, the time as originally fixed for the 
performance. He may also accept a satisfaction altogether different from 
the one contemplated at the time when the contract was made* Thus a 
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$&Urfaction lower in value or different in kind if accepted will discharge the 
original obligation. 

The import of Section 63 is that even though the dispensation with per- 
forn^ncc or its remission or the extension of time has not been, based on any 
consideration at all, once the favour has been shown to the promisor and 
accepted by him, if will be binding on the promisee ; and he cannot revert 
to the contract as it was made and bring a suit for its performance according 
to its import at the time of its formation. If he has accepted a satisfaction 
lower in its value than the original promise, the accepted satisfaction wijl 
extinguish the original promise. The promisee’s word Is law. Thus one- 
sided favour once it is shown by the promisee and accepted by the promisor 
will be binding on the promisee, and the promisor can discharge his obliga* 
tion accordingly. 

In England, under the doctrine of promise as estoppel ^ for which see under 
Section 2(d), Consideration, ante, pages 131-142, when a promise is given which 
(1) is intended to create legal relations, (2) is intended to be acted upon by 
the promisee and (3) is in fact so acted upon, the promisor cann it bring an 
action against the promisee which involves the repudiation of his promise 
or is inconsistent with it. A promise not backed with a suflficient considera- 
tion though not enforceable at the instance of the promisee is thus not 
always, even in England, without any legal significance. Such a pr »mise 
in England, someiim'^s operates as an equitable estoppel as against the pro- 
misor, When one party to a contract in the absence of fresh consideration 
agreed not to enforce his rights an equity would be raised in favour of 
the other party. That equity was, however, subject to the qualifications 
(1) that the other pxrty had alured his position ; (2) that the promisor 
could resile from his promise on giving reasonable notice, which need not 
be a formal notice, giving the promisee a reasonable opportunity of 
resuming his position ; and (3) the promise only became final and irrevo- 
cable if the promisee could not resume his position.^ 

As to whether ‘irrevocable offer’ is a jurislir possibility, sec Varty v. The 
British South Africa Co., 1^1964] 3 W. L. R. 698 C.A. 

Section 63 of the Indian Contract Act goes further than the doctrines of 
waiver and promise as estoppel as obtaining in England. Under the doct- 
rine of promise as estoppel the promire will be binding on the promisor 
only when the promisee has acted upon the prom.se and has altered his 
position. Under Section 36 of the Indian Act once a dispensation or remis- 
sion or extention of time has be^^n made by the promisee of the original 
contract and accepted by the promisor, such dispensation or remission or 
extension of time is irrevocable, even though it was based on no conside- 
ration moving in favour of promisee.* Unless the dispensation, remission 

1, Ajayi v. R, T, Briscoe (M^.) Ltd., [1964] 1 W.L.R. 1326 P.C, S*e also at pages 131-142^ 

ante, 

2. Union of India v. KtshorUal, AJ.^R. 1953 Cal. 642 ; Bachawat, J,, seems to be confused. 
MjttJO Standard Bank v. Prohodk. A.I.R. 1942 Cal. 87. 
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or attens^ton of time is mado conditional on the promisor porforming 
something it will avail the promisor even though he has not yet acted 
open it or altered his position on the basis of such dispensation., remission 
or extension of time. It is needless to say that the remission of performance 
or extension of time once made by the promisee and accepted by the pro-* 
misor will be binding on both of them. 

In Ckhunna Mai v. Mool Chanda A.LR. 1928 P.C. 99, it has been held that 
the contention that the promisee mentioned in Section €3 can only do the 
acts he is by that section empowered to do, if there be an agreement as 
defined by Section 2 (e) amongst the parties to that effect cannot be ac- 
cepted. The language of the Section docs not refer to any such 
agreement and ought not to be enlarged by any implication of English doct- 
rines. 

Section 63 lays down the law of waiver. Under this Section neither 
consideration nor an agreement is necessary to constitute a waiver or dis- 
pensation of a promise. The promisee can however dispense with the per- 
formance of the promise only by a voluntary and conscious act. It must 
be an affirmative act on the part of the promisee. A mere omission to assert 
his right cannot therefore amount to a dispensation within the meaning of 
Section 63. Even negligence to assert his rights, although it might in certain 
cases result in an estoppel, cannot possibly amount to a dispensation within 
the meaning of the Section.' 

Dispensation with performance. — A party to a contract need not 
perform his promise when such performance has been dispensed with by the 
other party as the promisee. A promises to paint a pictun' for B, B 
afterwards forbids him to do so, A is no longer bound to perform the pro- 
mise. 

In England, a contract may be discharged, either wholly or in part, before 
there has been any breach of it, by a waiver of the right to insist upon its 
performance. Where there has been a breach of the contract, the right of 
action which thereupon accrues can be discharged in England by release. 
Under Section 63 the dispensation gives a greater right to the promisor. 
In England the waiver is based on fresh contract or estoppel ; in India, 
the dispensation is based on the statutory section of Section 63. The pro- 
misor has not to act upon the dispensation or alter his position in order to 
render the dispensation binding on the promisee, Once it is made 
by the promisee and accepted by the promisor it is binding on both. 

VVhere it was merely an agreinent on the part of the mortgagee to forbear, 
for a period of four days, from the exercise of the power of sale given by a 
mortgage and not an extension of time for the performance of the mort- 
gagor’s promise to him, which was to pay the mortgage-debt on a certain 
date. Section 63 did not apply.* There can be dispensation only by means 
of a promise. There must be a proposal of the dispensation whicli is ac- 

1. Ph9Mix AiiUsp txd* v, Dii^show & Co,f Al.iE» 1946 Bom. 469* 

%t. Trimbah Gonadhwt v, fhagumndm (1899) 28 Bom. 848* 
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c^pted^ For dispensatiozi or remission of under Section 63 , anew 

agreement for consideration or a subsequent contract fulfilling ail the require- 
ments of a valid contract between the parties is not necessary.^ 

Section 63 empowers a promisee to dispense with or remit performance of 
a promise, A release or remission envisaged in Section 63 is not an agree- 
ment between two persons. It is a unilateral act of the promisee discharging 
at his will and pleasure the obligation of another. When the relinquish^ 
ment is unilateral and comes under Section 63, it is not rendered invalid 
and inoperative, because it was effected after the payment of mortgage 
money had become due.® Under Section 63 promisee can effectually dis* 
pense with performance of a contract in whole or in part without either an 
agreement by the promisor or consideration for the dispensation. Although 
where there is no actual remission but only an agreement to remit in 
future, such agreement would have to be supported by consideration. 
Section 63 contemplates a state of affairs which is prior to the actusU 
performance of the contract. It is open to the promisee to remit a portion 
of the obligation under Section 63 even though the obligation Oi» the part of 
the promisor to perform the unremitted part still continues. 

Remission of a part without acceptance of the rest would not necessarily 
amount to an agreement to remit but may amount to actual remission. 
When there is a dispensation or remission of the performance of the promise 
cither wholly or in part, or when the promisee has granted an indulgence 
to the promisor by way of extending tliat time for performance or when 
any other thing has been accepted as full satisfaction by the promisee, no 
agrcemcni or fresh consideration is necessary. It is open to the promisee 
by a unilateral act of grace on his past to absolve the promisor from per- 
formance of the obligations. It being a one-sided act on the part of the 
promisee, Section 92(4) of the Evidence Act cannot be invoked.® Lesser 
sum if accepted in full satisfaction of a larger one will discharge the debt 
for the larger sum ® 

Where a promisee has foregone, under Section 63, his claim under a 
promise made to him » the amount cannot be claimed even though the act ol 
foregoing was done without any consideration.® Section 60 of the Sale ol 
Goods Act, 1930, gives the buyer when the seller has repudiated the contract 
of sale before the date of delivery either to treat the contract of sale as 
subsisting and wait till the date of delivery or treat the contract as rescinded 
and sue for damages for breach. It is however still open to him to waiv< 
the performance of the contract under the provisions of Section 63 of th< 
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Contract Act.^ When a guarantee clause has been waived^ the claim on 
that clause cannot be subsequently sustained.^ 

Release.— A release wll not be construed as applying to facts of which 
the creditor had no knowledge at the time when it was given.® A discharge 
of one of a number of joint debtors by operation of law docs not release 
the others.^ Under Section 44 of the Indian Contract Act, a release of 
one of joint promisors by the promisee does not discharge the other joint 
promisor or joint promisors. A release given by one of several joint 
creditors discharges the debt as against all of them ® Thus where there are 
in a contract several joint debtor and several joint creditors, and one of the 
joint creditors gives release in favour of only one or a few of the joint 
debtors, under Section 44 of the Indian Contract Act, the debts subsist as 
against the remaining joint debtors. When however one of the joint 
creditors gives a release in favour of all the joint debtors, according to the 
English common law, the debt will be released even as against all the joint 
creditors. A covenant not to sue for a limited period on the part of the 
creditors and in favour of all the joint debtors however will not release the 
debtors against the remaining Joint creditors, because a covenant not to sue 
for a limited time is not equivalent to a release under the English law.® 
Where a covenant not to sue is unlimited as to time and unconditional in 
its terms, it is construed in the English law as a release.’ It may be 
observed, therefore, that where there are several joint creditors and 
several joint debtors in the same contract, an unconditional covenant 
not to sue for an indefinite time on the part of one of the 
several joint promisees but in favour of all the joint debtors will extinguish 
the debt. Only where one or a few the joint debtors has or have been 
so released, under Section 44 of the Indian Contract Act, the remaining 
joint debtors will contiuue to be bound, and the released debtors will also 
continue to be bound, under Sections 43 and 44, in their responsibility for 
contribution to the fulfilling joint debtor or joint debtors. 
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An instrument in the form of a release may in given circunutaneei be 
construed as merely a covenant not to sue.i Release conditional on a future 
evMt js valid.* Where two parties to a contract settle accounts and release 
each other from mutual obligations’, the point of time at which such settle^ 
ment and release take place would be the time at which the contract 
terminates. By payment in full settlement of the final bill such termination 
would take place.® Section 63 not only enables a promisee to release a debt 
at the instance of a third party, but it also enables the promisor whose debt 
had been released at the instance of a third party to take advantage of that 
release.* There is no provision in the Indian Contract Act whcre*under 
under surety bonds executed by sureties they would stand discharged at 
soon as the case is transferred to another Court. The principle of equity is 
neither of any help to the sureties. The sureties bind themselves to present 
the accused before a Court of law till the conclusion of the trial ; coiise* 
quently, their responsibility continues for so long as the case is pending. 
By the transfer of the case from one Court to another, the criminal case does 
not come to an end.® 

Remission of performance. — A owes B Rs. 5,000. A pays to £ only 
Rs. 2,000 attd B accepts the said sum of Rs. 2,000 in satisfaction of the 
whole debt of Rs. 5,000. As B remits a part of the debt duo to him, the 
debt is discharged. Once a remission has been made by the creditor and 
accepted by the debtor it is binding on the creditor, thougli there has been 
no consideration for this one-sided favour by tixe creditor in the interest of 
the debtor. The remission nny bo in full discharge of the debt or in 
discharge of only a part thereof. Section 63 provides that no consideration 
is necessary, not for an agreement to remit, but for an actual remission.* 
Plantin' agreed to remit a portion of rent each year and accepted payment 
at the reduced rate in full discharge in ’•espect of one of the years ; the 
discharge was valid.’ What Section 63 permits is not an agreement to 
remit but an actual remission. That is, when a portion of the sum is paid, 
the creditor may say, I do dot want the rest. You need not pay any more. 

A discharge e.xtiugi isliing a debi, though on receipt of a smaller sum than 

that strictly due, is not an agreement substituting different terms for the 
original terms which will govern the further working out of the obligaUon 
but an extinction of the obligation itself. A remission of debt under Sec- 
tion 63 is not an agreement between two persons. It is really the act of 
one person discharging at his will and pleasure the obligation of another.* 
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A remission in ptaes^nti which is suspended untit a certain future event 
occurs is valid but an agreement to remit infuiura requires consideration if 
it is to be binding contract. If in a case the plea amounts to an agreement 
to remit, proof of the agreement is unavailing to the party as the agreement 
must fail for want of consideration although the agreement may not offends, 
against Section 92, proviso (4) of the Evidence Act, 1872.^ A remission 
of a debt in praesenli whether in whole or in part Which is not a 
mere promise to remit in the future is valid and does not require 
consideration.^ 

For an agreement to remit, consideration is necessary. No consideration 
is necessary if the decrccholder has actually remitted a portion of the debt 
due to him and not merely promised to remit it. Actual remission is not 
completed until he accepts the part payment in full satisfaction.^ Section 63 
is not restricted to cases where by remission of payment the whole contract 
is discharged and extinguished but also applies to any and every occasion 
in which any sum becomes due and payable under the contract.^ Sec- 
tion 63 does not override the necessity for consideration for an enforceable 
agreement, and deals only with an actual remission of performance. A bare 
agreement to take less than what is due on a monetary claim (without any 
actual payment being made) or merely lo give time for such payment is 
void for want of consideration.^ There can be remission only by means of 
a promise. There must be a proposal of the remission which is accepted.® 
Unless there has been acceptance of the proposal or unless the proposal has 
been accepted, the promisee cann >1 be estopped. Oral evidence to prove 
satisfaction of debt by part payment and remission of remainder is 
admissible.’ 

Where the landlord demands by a notice a certain amount as rent out the 
tenant remits by money order a less amount after adjusting a certain amount 
towards certain payment distinctly stating that he was making the payment 
in full satisfaction of the rent, and the landlord accepts the payment, it must 
be deemed that he accepted it in full satisfaction of the rent and he cannot 
subsequently treat the tenant as defaulter and institute a suit for eviction 
without obtaining permission of the District Magistrate under Section 3(1) 
of the U. P. Control of Rent and E\Icuon Act.® Where the debtors, 
knowing that the creditors claimed a certain amount, sent them a cheque 
for a smaller sum, with a condition that it was to be taken as in full 
satisfaction of the claim, and the creditors cashed it and then wrote 
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fotiintaiiQg that tH^y did not agree to the condition, it was h0ld that tho 
aoeeptaiioe of the cheque by the creditors was not a conclusive proof of 
aceeptaftoe of tite eonttition and did not preclude them from suing for tii» 
haHnce of dteir elaim.t 

Where ttl!0']irihi^isil& claimed damages against the Railway Cotnpany for 
the damage done, and the defendant company sent a cheque to the plainthSs 
for a sum less tHUs the amount claimed stating that it was in full and 
settlement of the the mere fact that the cheque was retained 

encashed by the^Altintiffs could not be conclusive proof in law ahe 
amount was Kgirood lo be nweepted on the corfaition offered.* Uitdbr 
Section 63 it Is Open to a promisee to remit his claim in whole or in part 
even without consMetation. But when a person who is on the verge of 
insolvency purports to make a remission, the validity of that transac- 
tion as against the Official Receiver cannot be determined merely with 
reference to Section 63 of the Contract Act. If the remission was one 
without consideration, it will be inoperative as against the Official 
Receiver according to the principle of Section 53 of the Provincial Insolvency 
Act.* 


Extension of time for performance.— When a party forbears at the 
request of the other to demand performance of a contract at the agreed 
date it is called in England a waiver. Unless Section 63 of the Indian 
Contract Act an extension of time though without a consideration is binding 
upon the promisee as well as the promisor.* For wawer see under Section 37 
ante. 

In England, where one party consents at the request of the other to 
extend the time for performance, and new arrangement is in fact carried 
outj the obligation is discharged. In India, once an extension of time for 
performance has been upon by the promisee at the request of the promisor, 
the contract then and there stands altered and can be performed acccord- 
ingly. The effectiveness of the extension is not deferred till the promisor 
alters his position or discharges the obligation at the postponed date. 
Where time is of tlie essence of the promise, but is extended by agreement 
between the promisor and the promisee, the extension does not operate as an 
entire waiver of the condition, but merely has the effect of substituting the 
extended time for the one originally fixed.* 

Oral evidence is admissible to show that the piomisee at the request of 
the promisor acceded to a delay in performance of a given promise beyond 
the stipulated time. If the promise has been performed at the extended 
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stipulatiTOs to the contrary the alteration of time give? birth to a new 

the new jubjtituted egteetnent time mny be t>r the eetetice of th^ 
contract if time was of the essence of the original contract 
Every promisee may extend time for the performance of the contract. 
Both the parties however must agree to the said extension. It is not open 
to the promisee by his unilateral act to extend the time for performance 
ofhis own accord for his own beneht. The agreement to extend time need 
not necessarily be reduced to writing. It may be proved by oral evidence. 
In some cases it may be proved evidence of conduct. Forbearance on the 
part of the promisee to make a demand for the parformance of the contract 
on the due date as fixed in the original contract may conceivably be relevant 
on the question of the intention of the promisee to accept the promisor’s 
proposal to extend time. Where the conditions mentioned in the proposal 
asking for extension of time are so vague and uncertain that it is not 
possible to ascertain definitely the period for which the time for the 
performance of the contract has been really intended to be extended, the 
agreement for extension will be held to be vague and uncertain and as’ such 
void under Section 29 of the Contract Act.i 


Section 63 does not entitle a promisee for his own purposes and without 

the consent of the promisor to extend time for performance which had been 
agreed to by the parties to the contract.* Under Section 63 the buyer 
may extend the time of performance. If such extension is not agreed to 
by the seller, the buyer is not entitled to claim damages for non-performance 
on the extended date, for the seller is not then bound to deliver on the 
extended date and the buyer cannot take advantage of his own ui.ilateral 
act for the purpose of obtaining enhanced damages. Where, however, the 
extension is agreed to by both parties seller is bound to deliver by the 
extended date and the buyer is entitled to damages for non-performance 
on that date.’ 


In a case falling under Section 63 no fresh consideration is necessary, 
and provided time is not of the essence of the contract, extension can be 
granted after the date for the performance of the promise has expired.* 
An agreement in writing executed along with a promissory note postponing 
the time for payment is a valid and enforceable agreement.® An under- 
taking given by a creditor to his debtor not to take steps to recover his debt 
before the expiry of a certain period is binding on the creditor, and a suit 
brought before the expiry of the period named must be dismissed as 
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premature,^ A mere ei^tenaion of time docs oot operate so as to rescind tUe 
original contract. The acceptance of part delivery out of time indicates 
a new agreement between the parties.^ A bare proposal merely to give 
time for payment, unless accepted by the promisor, is void for want of 
consideration.® 

Aoecptance of a different satisfaction. — The promisee may accept a 
satisfaction different in kind or lower in value than the one contemplated 
at the formation of the contract. Once the promisee accepts such satisfac*^ 
tion in discharge of the original obligation, the obligation is discharged. 
The promisee cannot again claim on the original cause of action on the 
ground that he had bcecn a loser by accepting a satisfaction lower in its 
value. owes ^ Rs. 5,000. C pays to B Rs. 1,000 and /> accepts this 
smaller sum in satisfaction of his claim on /I. This acceptance on the part 
of B discharges the whole debt owed to him by A. A owes B under a 
contract a sum of money the amount of which has not been ascertained. 
A, without ascertaining the amount due, pays B Rs. 2,000 in satisfaction 
of the unascertained amount, and B accepts the said sum in satisfaction 
of the sum that might be found due on an ascertainment. The whole debt 
due by id to ^ is thereby discharged. A creditor may accept payment 
of only a percentage of the debt in satisfaction of the whole of the debt. 

Acceptance of a satisfaction different from the one contemplated with 
a view to discharging the original obligation will discharge the original 
obligation.^ This is so under Section 63 of the Indian Contract Act. Where 
the promisee promises to accept a satisfaction different from the one originally 
conteraplaied liut has not yet accepted it, Section 63 will not apply. The 
cause will then be governed by the principles of waiver and promise as 
estoppel for which see under Section 37 and Section 2(d) respectively. 
Thus where tlie promisee consents at the request of the promisor to accept 
performance in a different mode from the one contracted for and the 
obligation has in fact ])een performed in that particular mode, then the 
obligation of the promisee under the contract is discliargcd to the extent 
to which the promise ' has waived his rights. Unless the promisor lias 
already pcrfoimed liis obligation in tlie way agreed upon or has altered his 
position on the b<isis of the proposed waiver, he cannot avail himself of a 
promise to waive. Section 63 as it is deals with present acceptance of a 
satisfaction and not with the proposal for the acceptance of a different 
satisfaction. Compliance with a particular stipulation in a contract may be 
waived by agreement or conduct.® Oral evidence is admissible to show 
that the promisee at the request of the promisor accepted a substituted 
mode of performance in extinction of the original obligation. By Section 63 
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a promisee may accept instead of the performance of the promise made 
to him any satisfaction which he thinks fit. It is no doubt true that the origi« 
nal cause of action is not discharged so long as the satisfaction agreed upon 
remains executory but if it can be shown that what the creditor accepted 
in satisfaction was the debtor’s promise and not the performance of that 
promise, the original cause of action is discharged from the time when 
the promise was made. Where an agreernem has been made the parties 
after the breach of a contract it may be cnfor&d under Section 63.^ 

Where a bill of exchange of a promissory note is given by a debtor to a 
creditor in satisfaction of his dues, it is presumed to be a conditional 
payment and in case the creditor is unable to obtain satisfaction on the 
bill of exchange or promissory note in question, he may fall back upon the 
original debt and sue to recover the amount. So, where a creditor accepts 
a cheque in payment of his dues, but is unable to realise the same, it cannot 
be said that merely because of his acceptance of the cheque, it should be 
deemed that his outstanding dues have been satisfied and that his right to 
sue to recover them is barred, except for the right which he may possess to 
recover damages on account of his failure to obtain payment of the cheque 
given to him by the debtor. In certain cases however it may well be that 
the circumstances might suggest conclusively that the acceptance of the 
bill of exchange or promissory note was in full satisfaction or accord of the 
creditor’s debt in which event the right to sue on the original debt may 
be extinguished. Similarly, when a draft is issued by a bank payable on its 
branch at some other place or on some other bank a debit entry is made in 
the accounts of the issuing bank in advance in anticipation of the fact that 
the bank draft would be cashed and payment made to the holder at the 
bank on which it is issued. But, if actually no such payment is made and 
the draft encashed, the debit entry is accordingly corrected. The mere 
debit entry in the account of the bank thus does not necesssarily amount to 
payment unless the facts show that the payment has been actually made or 
other liabilities incurred by the bank in respect of the draft so as to preclude 
the holder of the draft from recovering the amount.* 

Where the origin :il contract containing the arbitration agreement is extin- 
guished by the settlement contract, then if any dispute arises that must be 
a dispute under the settlement contract and such dispute is not covered by 
the arbitration clause in the original contract.* 

. Accord and satisfaction. — In England a debt or the right of action 
which arises from a breach of contract may be discharged by a release under 
seal, for which see under Section 2(h), ante, A parol release or waiver 
without valuable consideration is no bar in England to an action either at 
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law or in i^quicy.^ If the release i$ under sea4 do consideration is neee# 
sary.^ A debt of record may be discharged by a release under aeal* Bitti 
of eachailge in England and negotiable instruments in India are also an 
exception to the rule that there is no release without consideration* In 
India, again, Sections 62 and 63 of the Contract Act enable the creditor to 
rescind, substitute or alter a contract or to dispense with its performance 
or remit the debt without any consideration moving from the debtor* 

After a breach of contract has taken place, the cause of action arising from 
the breach may be discharged by accord and satisfaction. Accord and 
satisfaction means an agreement between the parties providing for the ao* 
ceptance by the promisee of something else than the remedy to which the 
promisee would be entitled in law accompanied with the performance of 
the consideration agreed upon between the parties.^ Accord is the agree* 
ment, and satisfaction is the performance of the new consideration agreed 
upon* Thus, a sheer accord without satisfaction will not extinguish the 
debt. There will be no discharge of the original debt so long as the consi- 
deration in the accord and satisfaction remains partly or wholly executory.* 
Where however the consideration on each side is an executory promise, 
the two mutual promises making an enforceable agreement and constituting 
accord and satisfaction will discharge the original debt.^ Where, again, the 
creditor accepted only the debtor’s promise in satisfaction of his debt, the 
debt is discharged from the time when the promise was made.’ Whether an 
accord has been arrived at is a question of fact.® Thus payments may be 
received account” and not in discharge of the entire debt. Satisfaction 
not being complete the balance due remains payable.® 

An accord is not a contract. Accord and satisfaction discharges the debt ; 
but accord of itself cannot be enforced by action against the debtor be- 
cause the debtor in the absence of the satisfaction still remains liable on the 
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original cause of action.^ Thus a mere ttmlar of perfbraiafiLfie of tho con* 
sideration in the accord and satisfaction even if refused wiU not ht 
sufficient to discharge the original cause of action,* Only in the case Of An 
ascertained sum as the satisfaction in the accord and satisfaction, a tender 
' of payment if refused will discharge the original cause of action* It may be 
observed that under Section 38 of the Indian Contract Act a plea of 
tender will be available as a defence to an action only where the tender was 
made before breach of the contract. Sections 62 and 63 of the Indian 
Contract Act also refer to substitution, novation, or alteration of contract or 
dispensation with or remission of its performance before a breach of the con- 
tract has arisen.* See also Shyamnagar Tin Factory v. Snow White Food Product Co, 
A.LR. 1965 Cal. 541. 

Only where there is an element of consideration, that is to say, an executed 
consideration or an agreement on the basis of mutual promises, the accord 
and satisfaction will be enforceable by action. A mere accord is not 
enforceable, because the original debt is still subsisting. But an accord and 
satisfaction on the basis of some consideration is a binding contract. That 
U to say, only when the accord and satisfaction satisfies the elements of a 
binding agreement it will be enforceable, and not otherwise. 

Actual waiver of past breaches can be proved whether or not this is in 
pursuance of a promise to waive. A promise of grace to waive future 
breaches may be proved but is of no value unless performance has been 
actually waived. A binding agreement to waive further performance cannot 
be proved.* 

Section 62 requires an agreement which necessarily implies consideration. 
Section 63 does not require an agreement with or without consideration. 
In Union of India v. Kishorilal^ A.I.R. 1953 Cal. 642, at 644, Bachawat, J., 
observed that under Section 63, the promisee may after breach, gratuitously 
release the promisor from his liability arising on such breach. The pro- 
misee may also accept instead of performance of the promise such satisfac- 
tion as he thinks fit. The correct position seems to be that the principle 
of Section 63, but not the Section itself, may be applied in the matter of 
release or so-called accord and satisfaction of the debt occasioned by a 
breach of contract. That is to say, once the debt has been dispensed with 
or waived or remitted in full or part by the promisee and such dispensa- 
sation or waiver or remission has been accepted by the promisor or the pro- 
posal of such dispensation, waiver or remission made by the promisor as 
debtor ’and accepted by the promisee as the creditor it will be binding on 

J. Ackroydv,Smitkus, ( 1 885) 54 L.T. 1 30. Dayv,McLfa, (1889) 22 610 CA. 

Nathan v. Ogdens, Ltd,, (1905) 94 L.T. 126 C.A. 

2. Zjw V. (1794) 2 Hy. Bl. 317, Bridgman v. Dean, (1852) 7 Excli. 199. New 
Standard Bank v. Probodh, A.I.R. 1942 Cal. 87. 

3. Oabriel v. Dresser, (1855) 15 C.B. 622. 

4. Bachawat, J., seems to have been confused as to the applicability of Sections 62 and 
63 after breach has taken place. See Union of India v. Kishorited, AJ.R. 1953 Cal« 642, 
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both the J>artiog though not based on any consideration as the term ‘conaide*- 
ration* is understood in the English Common law,* 

Where for the want of a proposal of dispensation with or remission of an 
unascertained or ascertained debt and acceptance of such proposal, the 
principle of Section 63 is found inapplicable, the general principles of release 
and of accord and satisfaction will be applied. That is so because con* 
sideration remains indispensable in cases of contract in general. The accord 
and satisfaction discharges the causes of action for breaches of contract 
already committed. Where the accord and satisfaction is by substituted 
agreement it is a question of construction of that agreement whether it also 
extinguishes all pre-existing rights and obligations and totally discharges the 
original contract.® .9^# also under Section 62 above and pages 628«631, 
above. 

Agreement to pay by instalments. — In McManus v. Bark, (1870) L. R. 
5 Exch, 65, it was held that an agreement made between the parties to a 
promissory note for payment of tlic amount thereof by instalments without 
the addition of any new party was no defence to a claim upon the original 
note unless there was «!ome valuable consideration other tlian the agreement 
to pay the instalments.® This was so because the English law requires some 
consideration as the basis for a binding agreement. Under Sections 62 and 
63 of the Indian Contract however, any alteration of the original contract 
or of the mode of its performance if once effected or agreed upon will be 
binding on both the parties in rescission of the earlier obligation or its mode 
of performance withtjut any consideration moving from the promisor (of the 
new obligation) or somebody in his behalf in favour of the promisee (of the 
new obligation). The terms of the substituted contract will however deter- 
mine the rights and liabilities of the parties. 

Section 63 of the Contract Act, 1872, and Sections 91 and 92 of the 
Indian Evidence Act, 1872. — In England, the terms of a contract which is 
required by law to be in writing cannot be varied by a fresh agreement 
that is not made in writing. This is so even when the variation relates only 
to a part of the contract v^hich, if it stood by itself, would not be required 
to be in writing. Where the original contract is one which is not required 
by law to be in writing but is nevertheless in writing it can be modified, 
that is, rescinded by an agreement which need not be in writing. The 
modification may be oral or implied from course of conduct. Variation 
has been distinguished from rescission. Where there is a clear intention to 
rescind, as distinguished from an intention to vary, the original contract 
though required to be in writing can be rescinded by a new oral agree- 
ment.^ Variation does not create a new contract which discharges the old 

1. Vaidyttnatha v, Kandappa, (1931) 54 Mad. 889. 

2. Union oj India v. Pfarayan, AJ.R. 1963 Patna 152. 

3. Union of India V, Kishorilal, A.I.R. 1953 Gal. 642, Union of Indui v. Natayan, AJ.K. 
1963 Patna 152. 

4. Morris v. Bafson & Co,, [1918] A.G. 1 H.L. British and Bmninlgtons Ltd, v. Pforth Waim 
Caohar Tsa Co., [1923] A.C. 48, 68 H.L. 
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Both of the Sections 62 and 63 contemplate the aubstitution of a new eon* 
tract in lieu of the old. The old contract being annulled, the neiv Oontfaet 
does not vary it, even though the new contract may incorporate some of 
the provisions of the earlier one. Thus even in cases where oral variatiom 
are not allowed, oral substitution is not barred. Oral substitution is not 
allowed in England only where the new contract is, again, one which is 
required to be in writing. The same is the law also in India. 

Under Section 91 of the Indian Evidence Act, 1872, when the terms of a 
contract or of a grant, or of any other disposition of property, have been 
reduced to the form of a document, and in all cases in which any matter 
is required by law to be reduced to the form of a document, no evidence 
shall be given in proof of the terms of such contract, grant or other disposi- 
tion of property, or of such matter, except the document itself, or secon- 
dary evidence of its contents in cases in which secondary evidence is 
admissible under the provisions of the same Act. Sec also the exceptions to 
Section 91. 

Section 92 of the Indian Evidence Act, 1872, with some important pro- 
visos, lays down that when the terms of a contract or of a grant, or of any 
other disposition of property, have been reduced to the form of a document, 
and such terms or the terms of any matter required by law to be reduced 
to the form of a document, have been proved according to Section 91 of tte 
same Act, no evidence of any oral agreement or statement shall be ad- 
mitted, as between the parties to any such instrument or their representa- 
tives in interest, for the purpose of contradicting, varying, adding to or 
subtracting from, its terms. Proviso (4) of Section 92 lays down that the 
existence of any distinct subsequent oral agreement to rescind or modify 
any such contract, grant or disposition of property, may be proved, except 

in cases in which such contract, grant or disposition of property is by law 

required to be in writing, or has been registered according to the law m 
force for the time being as to the registration of documents. A distinct 
subsequent oral agreement of rescission or modification of an earlier contract 
should be distinguished from an attempt at varying or modifying by oral 
evidence the terms of a written contract. Such attempt is not permissible. 
See also the other provisos. As to the modes of creation of some rights, set 
under Section 2(h), ante. As to registration also see ibid. As to transfer or 

assignment of rights under Section 37, 

As’ it has been observed in Subbaraidu v. Mahadeva, A.I.R, 1965 Andhra , 
Section 63 permits actual remission and not an agreement to remit in futum 
An agreement to remit in future, in order to be binding, must suppwt^ 
by consideration. See also K. S. Marasimkaekari v. Indo Cmmemal Bankj Ltd., 
A.I.R, 1965 Mad. 147, 


1 . 

2 . 


fftl ExtKmge Astrnmtt v. Utpt, [1928] Ch. 179 C.A. 
^dttSm ef Etak v, Kidwditl, (F.B.) A.I.R. 1930 AB. 721. 
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64 . When a person at whose option a contract is voidable 

Cpn,cqu.nc«ofr«. thereto nccd not 

ctssion of avoidable perform any promise therein contained in which 
****"***'^’ he is promisor. The parly rescinding a voidable 

Contract shall, if he has received any benefit thereunder from 
another party to such contract, restore such benefit, so far as may 
be, to the person from whom it was received. 

Section 64. — Section 64 prescribes the consequences of rescission of a voida- 
ble contract. Rescission under Section 64 means cancellation or putting an end 
to a contract and not substitution or substitution and replacement.^ Voidable 
contract lias been defined in Section 2 (i), ante. Under Section 19, ante, when 
consent to an agreement is caused by coercion, fraud or misrepresentation 
the agreement is a contract voidable at the option of the party whose consent 
was so caused. Under Section 19A, ante, when consent to an agreement is 
caused by undue influence, the agreement is a contract voidable at the optitvi 
of the parly whose consent was so caused. Under Section 39, when a party 
to a contract has refused to perform or disabled himself from performing his 
promi'e in its entirety, the promisee may put an end to the contract, unless 
he has signified by words or conduct his acquiescence in its continuance. A 
contract valid at its inception my thus be rendered voidable subsequently. 
Under Section 55, again, failure to perform a promise at the fixed time where 
time is essential, renders the contract voidable at the option of the promisee. 
Section 64 does not deal with all the consequences of a voidable contract. It 
deals with only the consequences of the rescission of a voidable contract. The 
consequences of rescission of a voidable contract will be treated separately 

rleBcissioa of voidable contract.— When a voidable contract 
is rescinded by the person at whose option it was voidable, the other party as 
the promisor need not perform his own part. 

Restoration of beneBt received by the rescinding party. -The party 
rescinding a voidable contract is required under Section 64 to restore the 
benefit as far as may be, to the other party from whom he had received it. 
Under’ Section 19A, ante, if the contract caused by undue influence is set 
aside at the instance of the party whose consent to the agreement was caused 

bv undue influence, the court will enable such party (o avoid the contract 

uLn such terms and conditions as to the court may seem just, in case he had 
received any benefit under the voidable contract. Only where he received 
no benefit the voidable contract will be set aside ab.solutely. As it has been 
X«ved i’n Harihara v. Mathew A.I.R. 1965 Ker. 187, the right to restoration 
of benefit is conditional upon rescission by the other party. 

The contract which may be put an end to under Section 39 is voidable 
The right to recover damages in cases where the contract has been rendered 
voidable by the wrongful act of a party thereto and has been rescinded by 

i, Etbtai V. BaUmmy, A.I.R. 1938 Rang. 207. 
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the other party accordingly is a right expressly conferred by the statute. But 
the right to damages is no objection to the application of Section 64 to cases 
of rescission of contract under Section 39 and a liability to make restitution 
attaches to the party putting and end to a contract under Section 39.^ When 
a party to a contract disables himself from performing the contract or repu^ 
diates it, the other party may elect to treat the contract as at an end. In the 
instant case the party electing to treat the contract as at an end is not only 
entitled to damages for breach of the contract but may also at the same time 
sue the other party on a quantum meruit for what he has done if he has perfor- 
med either wholly or in part his own side of the contract.® “Person” and 
“party” in Section 64 are interchangeable, and mean such a person as is 
referred to in Section 11 of the Contract Act, i.e., a person competent to 
contract.® 

Where the defendants were not entitled to specific performance, the pur- 
chase money was to be returned.^ Where the terms of an agreement to sell 
were not satisfactorily proved and no decree for specific performance could 
therefore be made, the purchaser was entitled to recover the money which he 
had paid under the agreement.® Where the defendant was entitled to avoid 
a mortgage, he was allowed to do so only on the condition of restoring any 
benefit received by him thereunder. The fact that the person who had 
received the benefit was ihc defendant did not alter his position.® Where 
alienation was to be declared not binding, money must be restored back,’ 

Sections 64 add 65 do not refer by the words “benefit” and “advantage” 
to any question of “profit” or “clear benefit” nor does it matter what the 
party receiving the money may have done with it.® The party rescinding a 
voidable contract is bound to restore only such benefit as he had received 
“thereunder”.® Where a guardian sells his ward’s property for purposes not 
binding on the ward and the sale price is utilised for the purchase of lands 
for the ward not contemplated at the time of the sale, the lauds so purchased 
for the ward do not constitute the “benefit” within the meaning of Section 64 
and need not be conveyed to the vendee from the guardian when the ward 
avoids the sale by the guardian.^® In a suit upon foot of a promissory note 

1. Mamiidhar v. International Film Co. Ltd., A.I.R. 1943 P.C. S*!, 

2. Scoii V. Patti ton, [1923] 2 K.B. 723. 0*NeU v. Armstrong^ Mitchell and Co., [189^] 2 
Q.B. 4I8C.A. InMaldv, Western Neilgherry Cojjee. Tea and Cinchona Plantation Co., [1864] 17 
C.B.N.S. 733. Lockwood V, Levick, (I860) 8 C.B,N.S, 603. Hill v. Kiuhing, (1846) 3 C.B, 299. 
Ladder V. Slowey [1904] A.C. 442 P.C. Bush v. Whitehaven Town and Horbour Trustees (1888) 
52J.P. 392 C.A. Lines v. <1837) 1 Jur. 593. De Bamardy v. Harding, {IB5Z) S Zxch. 
822. Blanche v. Colburn, (1831) 8 Bing. 14, 

3. Brohno Duit v, Dharmo Das, (1899) 26 Gal. 381. 

4. Teju Kaya v. Gangji Nensey and Co., (1933) 57 Bom. 292, 

5. Amma Bibi v. Udit Narain, ( 1 909) 3 1 All. 68 P.C. 

6. Sinaya v. Munisami, (1899) 22 Mad. 289. ^ i 

7. Mathu V. Sankaran, A.I.R. 1932 Mad. 303. 

8. Muralidharv, International Film Co^, Ltd* A.I.R. 1943 84, 

9. Bmhu V. Bhabhuii, (1930) 52 All. 831. 

10. Cfiiimaswami v. Krishnaswardi, (1918) 35 M.LJ. 652. 
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executed by the defendant while he was a minor^ although he misrepresented 
his age to the plaintiff it waa held that the defendant was not estopped from 
pleading his minority in defence to the suit. Section 41 of the Specific 
Relief Act, 1877, applied to the case and not sections 64 and 63 of the Qon« 
tract Act.i A mortgage entered into by an infant is not merely voidable but 
void ab initio. Sections 64 and 65 apply only to contracts between competent 
parties and are not applicable to a case where there is not and could not have 
been any contract at all.^ 

The sale made by a step on behalf of her minor son is a sale by an 
unauthorised person and the minor is entitled to have it set aside. The said 
sale being void ab initio and not voidable. Sections 64 and 65 do not apply. 
In setting aside a sale made on behalf of a minor by an unauthorised person, 
however, the Court may under Section 41 of the Specific Relief Act make it 
a condition that the minor should refund the amount by which his estate and 
himself were benefited.® In v. iS’mnyo.yfl, A.I.R. 1917 Mad. 630, a 

full bench decision, it has been held that a mortgage executed in favour of a 
minor who has advanced the whole of the mortgage money is enforceable by 
him or bv other persons on his behalf.* 

If a written contract is materially altered by one party without the know- 
ledge and consent of the other, the former is not entitled to a repayment of 
the advance made by him.^ Where the forfeiture provisions of a contract 
are not unreasonable in a hire-purchase agreement, the Court will not grant 
relief to the purchaser. If the defendant (purchaser) fails to surrender the 
machine to the plaintiff within the time fixed by the Court, the defendant 
cannot be called upon to pay the value of the machine at the date of the 
contract plus hire, merely the present value plus hire.® In certain cases, 
original consideration may furnish cause of action.’^ 

Restitution. — Restitution is restoration. For Restoration, see Section 65, 
below. Restitution, restitutio, is the yielding up again, or restoring, of any 
thing unlawfully taken from another. But it is most frequently used in tlie 
English common law for the setting him in possession of lands or tenements 
that hath been unlawfully disseised of them.® 

Whitely Stokes observes that it does not appear what is to happen if 
restitution is impossible.® The Section envisages a complete restoration of 
the property itself; failing that, the restoration should be as nearly as possible. 

1. Kanhai Lai v. Babu Ram, (1910) 8 All. L.J. 1058. 

2. Mohan Bibae v. Dhamodas (1902-03) 30 I. A, 114P.G. : 30 Cal. 539. Kamta 

Pfasad V. Sheo Gopal, (1904) 26 All. 342. 

3. LimbeQt Ravji v. Raht, (1925) 49 Bom. 570. 

4. 33 Mad. 312 overruled. 

5. Anantka Ran v. Surayya, (1920) 43 Mad. 703. 

6. Subbarayalu v, AnnaffUUai, A.I.R. 1944 Mad, 526. 

7. ShaiJkA Akbar v, Shnikh Khan, (1881) 7 Cal. 256. 

8. Coml, cited, Stroud’s Judicial Dictionary, 3d cd., vol. 3, 1953, 2586. Wfcartoa’S law 
lexicon, 14th cd., 1953, 877. 

9. Angln-fndtan vol. I, 1887, 583. 
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‘*So far a$ may be’* in the Section means so far as is reasonably practicable 
or so far as circumstances admit* When restoration of the property in ques- 
tion is not possible, obviously its monetary equivalent is contemplated. Where 
a party has rightfully rescinded the transaction without delay be would be 
entitled in equity to an account of the profits upon the principle of resiilutio 
in integrum,^ Restitutio in integrum is the rescinding of a contract or transac- 
tion, so as to place the parties to it in the same position, with respoct to one 
another, which they occupied before the contract was made, or the transac- 
tion took place.* “Restitution in integrum is a phrase which is properly 
applied when you wish to express the condition which is imposed upon a 
person seeking to rescind a contract.*** 

65. When an agreement is discovered to be void or when a 
ObUgation of pei^on Contract becomes void, any person who has 
advantage^lnd^^^^^ received any advantage under such agreement 
agreement or con- or Contract is bound to restore it, or to make 
void. ^ ecomes for it to the person from whom he 

received it. 

Illustrations 

(a) A pays B 1,000 luprcs in consideration of B’s promising to marry C, i4’s daughter, 
C is dead at the time of the promise. The agreement b void, but B must repay A the 
1,000 rupees. 

(b) contracts with B to deliver to him 250 maunds of licc before the first of May. 
A deliveis 130 maunds only before that day, and none after. B retains the 130 rnaunds 
after the first of May. He is bound to pay A for them. 

(c) A, a singer, contracts with the manager of a theatre, to sing at his theatre for 
two nights in every week during the next two months, and B engages to pay her a hundred 
rupees for each night’s performance. On the sixth night, A wilfully absents hcisclf from 
the theatre, and B in consequence, rescinds the contract. B must pay A for tlie five nights 
on which she had sung. 

(d) A contracts to sing foi B at a concert for 1,000 rupees, which arc paid in advance. 
A is too ill to sing. A is not bound to make compensation to B for the loss of the profits 
which B would have made if A had been able to sing, but must refund to B the 1 ,000 rupees 
paid in advance. 

Section 65 , — A liability to make restitution attaches to the party putting 
an end to the contract under Section 39, and if a payment has been made 
under a contract which has, for whatever reason, become void, the duty of 
restitution would seem to emerge. A cross-claim for damages, however, 
stands upon an independent footing, though it arises under the same contract 
and 'can be set Natural justice rather than an implied contract is 


K Satgur Prasad v. Hot J^arain, (1932) 7 Luck. 64 P.C, Sgg also Western Bank of Scotland 
V. Addie^ L.R. 1 H.L. Sc, 145; Adam v. Newbiggingy 13 App. Gas. 308. 

2. As to the restitutio on the praetor’s edict, see Wharton’s Law Lexicotiy 14th ed*, 1953, 
877, 

3. Sec per Lord Dunedin in Admiralty Commrs, v. S, VaUria, [1929] 2 A*C. 242. 

4. ffarisekandra v, Mwrlidhar^ A.I.K. 1957 M.B. 53 ; Union of India v. Bmgo Steel Furniture 
(Ft.) m, A.I.R. 1963 Cal. 70. 
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accepted, in these days, as the basis of the philosophy of restitution.* 
As to quasi-contracts, ne under Section 73, post. 

Where a contract becomes impossible of performance, the plaintiii will 
be entitled to the restitution of the monies paid to the defendant in pursu- 
ance of the contract.* Where policy was vitiated by suppression of material 
facts, the Court will not entertain an action for money had and received ; nor 
will it apply Section 64 or 65 of the Contract Act,® As it has been observed 
in Joginder Singh v. Assistant Registrar, Co-operative Societies, Jammu, A.I.R. 1965 
J. & K, 39, Section 65 docs not apply to a contract where parties know it to 
be void at the time of entering into it. See also the cases relied on. See 
also below. 

Advantages received under a void agreement. — When an agreement 
is discovered to be void or becomes void, a party who has received any 
advantage under the agreement will be required to restore it; or to make 
compensation for it to the party from whom he received it.* A pays 5 
Rs. 1,000 in consideration of B’s promising to marry A’s daughter C. C was 
however dead at the time of the promise. The agreement is therefore 
void. B must repay A the amount of Rs. 1,000. .See also instructions (c) 
and (d) to the Section. Under Section 65, advantage is that benefit which 
a party has received in course of the transaction which is delivered to have 
been void or which becomes void subsequently. Sections 64 and 6’ do 
not refer by the words ‘ benefit” and “advantage” to any question of “profit” 
or “clear profit”, nor does it matter what the party receiving the mon^y 
may have done with it.® Section 65 contemplates a benefit, again, an 
item (jf properly which h.is gone into the hands of the other party. Unless 
it can lie said that the defendants came into possession of something tangible 
from the plaintiff the plaintiff cannot succeed The word i.'tlore is signifi- 
cant. The Section does not contemplate reparation for any loss sustained 
by one party but only restoration of any benefit which has accrued from 
the one to the other.® 

Where Section 65 applies, the benefit received from the contract must 
be restored or compel sation made for it. But this principle cannot be 
pxtendctl to prop'Ttics purchased from the consideration of a void contract.’ 

“‘Advantage’ includes any office, or dignity, and any foibearance to 
demand any money or money’s worth or valuable thing— and includes any 


1. V. Matferan, (1760) 2 Burr. 1005; Arab Rink, iJd. Bartlajn Bank, \\W] 

20.B. 527 : [1951] A.C. 495 : 11953] 2 All. E.R 263 C.\. 

2 Kanmappa v. Karuppiah, (F.B.) A.I.R. 1962 Mad. 240. 

3* Miihovld V. L. /. C, A.I.R. 1962 S.C. 814. 

4 Gdabchand v. Futbai, (1909) 33 Bom. 411. Mumeipal Board v. Debt Das, {1926) \ 
Luck. 444. ''' ^®**"''**’ 

^ ^5 Murttdhary. httrnattonal Fdm Co. Ltd., A.I.R. 1943 P.C. 34. 

6.’ KiUlrna Rao v. Kodandaratna, A.I.R. I960 Andhra 190, Uttamhand v. Aiehandas, 


7. Mathuraba' v. Ramkruhna, A.I.R. 1961 Bombay 97* 
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aid, vote, consent, or influence, or pretended aid, vote, consent, or influence— 
and also includes any promise or procurement of, or agreement or endeavour 
to procure, or the holding out of any expectation of, any gift, loan, fee, 
reward, or advantage as before defined.”^ Commodities, emoluments, 
profits and advantages imply tilings gainful* 

Relief for restitution arises under equity.* Section 65 only codifies the 
rule of equity which is otherwise well known.* The obligation to pay com- 
pensation or to restore the benefit received under a void agreement is com- 
pletely different from that under the agreement itself. The cause of action 
under Section 65 cannot exist side by side with the cause of action under 
the contract itself.® Section 65 applies to agreements which have been void 
from their inception as well as to contracts which became void subsequent to 
their making. When the contract is void because prohibited by statute the 
Court has power to work out the equities and place the parties ypon terms.* 
Sometimes a distinction is made between contracts which are void ab initio 
and those which are intrinsically not so, but arc found to be void for other 
collateral reasons. Thus a contract with the Government, municipality or 
other corporations wliich is discovered to be void for failure to comply with 
the statutory requirements is governed by Section 65. The fact that it 
is possible for the plaintiff in a given case to proceed against the officer 
acting as the agent of the Government, municipality or corporation docs 
not deprive him of the right to restitution which he may claim under Sec- 
tion 65. He may not be compelled to enforce the agreement only against the 
agent.’ The Supreme Court of India in New Marine Coal Co, v. Union of 
India, A.I.R. 1964 S.C. 152, following f>tate of West Bengal v. B, K. Mondal, 
A.I.R. 1962 S.C. 779, has however held that in the instant cases only 
Section 70 of the Indian Contract Act will apply and not Section 65 
thereof. 

Contracts that are void from their inception come within the scope of 
Section 65.® A contract void ab initio is no contract but only an agreement 
not enforceable at law.® Section 65 should not be read as if the person 

1. Public Bodies Corrupt Practices Acty 1889 (52 and 53 Viet., c. 69) S. 7, cited, Stroud ; 
Judicial Dktionary, 3rd ed., 1952, 78-79. 

2. London v. Sothwell, Hob. 304. 

3. Manmatha v. E\chan^e Local Co. Ltd., A.I.R. 1936 Gal. 567. Municipal Committee, 
Kishangarh v. Maharaja Kishangare Mills Ltd., A.I.R. 1961 Raj. 6. Laxmidas v, Jyotsnaben, 
A.I.R. 1954 Kutcli. 7, Uttamchand v. Mohandas, A.I.R. 1964 Raj. 50. 

4. Punjab Government v. Baij Nath, A.I.R. 1945 Lahore 164. 

5. New Chmulia Coal Co. w. Union of India, Ganga Trading Co. v. 

United Commenial Bank, Ltd., A I.R. 1957 Tripura 37. Dharmeswar v. Union of India, A I.R. 
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making restitution must actually have been a party to the contract, but as 
including any person whatever who has obtained any advantage under 
a void agreement.-^ Where in a contract of mortgage, the consideration 
failed ab initio Section G5 applied.* Some of the marriage brocage agree- 
ments may be highly immormal, obnoxious and repulsive, while others, 
though not enforceable, not so bad. Where an arrangement is neither 
immoral nor criminal and the marriage has not been performed, the money 
advanced will be refunded.* If illegal contract is totally unperformed, a 
party can recover money paid thereunder. If however the plaintiff seeks 
to enforce the illegal contract, he cannot recover what he has paid there- 
under at any rate in the same suit.* The defendant in consideration of 
Rs. 100 promised to give his minor daughter in marriage to the plaintiff ; 
the defendant failed to fulfil his part of the promise. The plaintiff could 
recover the amount.® Where parties arc not in pasi delecto and the contract 
is void under Defence of India Rules, the money is to be refunded.® 

No warranty of title is there in a Court sale. But the judgment debtor 
having had no salable interest in the property sold, suit by auction-purcltaser 
for refund of purchase-price after confirmation is maintainable. The suit 
is for money had and received on a total failure of consideration.’ An 
auction-purchaser in a revenue auction for arrears of ahkari dues is entitled 
to recover the purchase money on the ground of failure of consideration 
when it turns out that the defaulter had no title to tlic property. But where 
there is no total failure of consideration by reason of two different properties 
having been sold in one lot for a single consideration and the defaulter being 
formed to have title in one of them unless the consideration is severable 
the purchaser would not be entitled to a proportionate refundment of the 
money.* If the judgment debtor had some interest in the property auctioned 
the sale must stand.* 

Where the title to the subject of the lease was not free from reasonable 
doubt, and so the lease could not be taken, the selami paid could be recovered 
and not forfeited.^* Where a mortgagor seeks to recover possession of 
property from a mortgagee under a void mortgage he can do so only 
on payment of the mortgage inoncy.^^ A mortgage of joint family property 
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by the Karta without legal necessity and not for discharging an antecedent 
debt, is void from its inception and not merely voidable, and therefore 
under Section 65, the mortgagor is bound to repay the loan as 4K)on as the 
agreement is discovered to be void.^ Where the mortgage of a minor’s estate 
by the guardian was not void, but the guardian had not obtained the 
permission required by Section 29 of Act VIII of 1890, the minor’s estate 
was held liable to the extent the minor had in fact benefited by the money 
borrowed.® Where the terms of the agreement to sell could not be 
satisfactorily proved and therefore no decree for specific performance could 
be made, the plaintiff was entitled to get back the money which 
he had paid under agreement.® A mortgage was void under the 
Punjab Tenancy Act, 1887 ; the mortgagee was entitled to sue 
the mortgagor for refund of the mortgage money.* In cases of a void 
mortgage • which under the law could not be a mortgage, the mortgagor 
is entitled to recover possession subject to payment of the money received 
from the mortgagee, and no question of limitation arises in the case. The 
possession of the mortgagee is permissible possession and the only right 
he has is to be allowed to claim the money which the mortgagor had 
received from him.® Money deposited as security for performance of a 
wagering contract is recoverable.** This is of course subject to a special 
statutory law to the contrary. Sec under S. 30, ante. Original consi- 
deration may sometimes serve as the cause of action.’ A contract by a 
Co-operative Credit Society to lend money to a non-member is illegal and 
cannot be enforced. If however society pays the money on the basis of such 
a contract, it can be recovered on the principle that the obligee at the lime 
of taking the money made an implied contract to repay it.® 

The legal effect of executing negotiable instruments is generally that of 
actual payment.® 

Under Section 118 of tlie Negotiable Instruments Act, 1881, until the 
contrary is proved there will be presumption of consideration for every 
negotiable instrument. See Section 43, ibid. When money or other valuable 
consideration passes and a negotiable instrument is given in exchange for 
that consideration, a cause of action arises on the consideration apart from 
the engagement induced by the instrument. The plantiff can have his monev 
back though the document is inadmissible in evidence on the ground that 

1. Shambhoo v. Dhaneshwau A.I.R. 1927 Oudh 177. Hamath v. Indar Bahadur^ 50 LA. 69; 
45 AM. 179: A.LR. 1922 P.G. 403. 
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(F.B.) A.LR. 1950 All. 604. 
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it is insufficiently stamped. Under Section 91 of the Evidence Act it is 
only the terms of a contract with reference to the money that would be 
precluded from being proved. Section 91 of the Evidence Act is no bar 
to the plantiff succeeding on a non-contractual basis, that is, in an action 
for money had and received by the defendant for the plaintiff’s u$c,^ lit 
a number of cascs^ on the other hand, it has been held that if the promissory 
note embodies all the terms of the contract and the instrument is improperly 
stamped, no suit on the debt will lie. Section 91 of the Evidence Act, 
and Section 35 of the Indian Stamp Act bars the way. Whether a suit lies 
on the debt apart from the instrument, therefore, depends on the circums- 
tances under which the instrument was executed.® 

The provision of Sch. Ill, Para. 11 (i) of the Code of Civil Procedure, 
1908 is positive and mandatory, and a sale taking place without the written 
permission of the Collector is void, and tlie fact that after the execution 
of the sale deed the decretal amount was paid to the decree-holder and 
the Collector set aside the auction sale on the decree-holder’s certifying 
satisfaction of the decree cannot amount to an implied permission of the 
Collector. Section 68 of the Contract Act applies to such a case and the 
vendee is entitled to compensation.® Where a contract is frustrated 
tion 65 will apply, ^ 

Where Section 65 does not apply.— Section 65 starts from the basis of 
there being an agreement or contract between competent parties and itas no 
application to a case in which there never was and never could have been 
any contract.® Where a person purported to contract on behalf of a minor 
but was not competent to do so, there was no contract in law, nor could 
there have been a contract between the panics so circutnslanccd, and 10 such 
a case Section 65 has no application Section 65 does not provide for an 
equitable relief in such cases.® A contract with a minor being void 
ah initio, no cash payment made to him under such a contract is recoverable 
from him.’ The Indian Coutrac t Act makes it essential that all contracting 
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parties should be competent to contract^ and expressly provides that a person 
whb by reason of infancy is incompetent to contract cannot make a contract 
within the meaning of the Act. Where he purports so to do, his alleged 
comract is void ; and neither Section 64 nor Section 65 can apply to it. 
He cannot be compelled, except in the discretion of the Court exercised 
under Section 41 of the Specific Relief Act, 1877, to repay any moneys 
which he has received in respect of it.^ On adjuding the cancellation of 
an instrument, the Court may require the party to whom such relief is 
granted to make any compensation to the other which justice may require.^ 
A mortgage executed in favour of a minor who has advanced the whole 
of the mortgage money is enforceable by him or by other persons on his 
behalf.^ Section 65 is applicable to cases where the contract has been 
discovered to be void because one of the parties to the contract was incompe- 
tent to contract except with the permission of the Collector and also where the 
subject-matter of the contract was incapable of being bound by the con- 
tract.^ Section 65 does not apply where a defendant being of unsound mind 
was incompetent to contract.® 

The incapacity imposed on a judgment-debtor by para, 1 1 of the Third 
Schedule of the Code of Civil Procedure is an incapacity to affect his 
property and not a general incapacity to contract, and the covenant to 
repay is not made void by the mere operation of the said paragraph. The 
lender who has agreed to make a loan upon security and has paid the 
money is not obliged to continue the loan as an unsecured advance. 
The borrower is bound to restore the advantage received by him and 
to make compensation for it to the lender from whom he received 
it.® In order to invoke Section 65 the invalidity of the contract or 
agreement should be discovered subsequent to the making of it. This 
cannot be taken advantage of by parties who knew from the beginning the 
illegality thereof.’ It only applies to a case where one of the parties enters 
into an agreement under the belief that it was a legal agreement, i.e., with- 
out the knowledge that the agreement is forbidden by law or opposed to 
public policy and as such illegal. The effect of Section 65 is that, in such a 
situation, it enables a person not in pari delicto to claim restoration. The 
party is only seeking to be restored to the status quo ante. Section 65 does not 
recognise the distinction between a contract being illegal by reason of its 
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being apposed to public policy or morality or a contract void for othefT 
reasons. Even agreements, the performance of which is attended with penal 
consequences, arc not outside the scope of Section 65. At the same time 
Courts will not render assistance to persons who induce innocent parties 
to enter into contracts of that nature by playing fraud on them to retain 
the benefit which they obtained by their wrong.^ 

Provisions of Section 65 apply to a case only if the parties are competent 
to contract and the agreement, though void from its inception, is discovered, 
after they have acted on the faith of it to be not enforceable by law. 
It has no application where the parties, though competent to contract were 
in pari delicto and they knew the unlawfulness of the agreement before they 
acted on it. Nor does it apply where the object of the agreement was 
illegal to the knowledge of both parties and they acted on it or derived 
benefit therefrom.^ Section 65 does not apply when the object of the 
agreement is illegal to the knowledge of both parties at the time when it was 
made.® The Section does not apply to contracts into which persons deli- 
berately enter, knowing that the contract cannot have any validity and is 
in express contravention of the rules and restrictions imposed on them.® 
When in Kalikumari v. Ainnomohinee y (1936) 63 Cal. 445, it had been 
observed that money paid under an agreement the consideration or object 
of which was illegal, immoral or against public policy could not be recovered 
the decision should be construed in the light that the illegality of the object 
or consideration was presumed to have been known to the parties at the time 
of the conclusion of the agreement.® 

Section 65 may in conceivable cases cover of agreements which are void 
ah initio when there has been some misapprehension ; but it does not apply 
to agreements not only void ab initio but known to be so from the beginning 
and a fortiori to agreements of a fraudulent nature involving moral 
turpitude on the part of the parties to it. Hence, where an agreement 
between the parties creates false evidence to defeat the succession of real 
owner of the properly and also purports to compound a non-compoundable 
case, no suit lies under Section 65 to recover any money paid in pursuance 
of the contract and the plaintitt is not entitled to any relief. 

An auction purchaser in exccuiion sale is not entitled to recover back the 
purchase money from the decree-holder after the confirmation of sale if it is 
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diicovered that the judgment-debtor has no salable interest in the property,' 
merely only ground of such discovery If the contract was really a wager, 
the deposit could not be recovered under Section 65, as its nature from the 
firilft, have been known to the parties.* 

The benefit contemplated by Section 65 must be received before the 
agreement is discovered to be void, or before the contract becomes void. 
Any advantage received thereafter would not be covered by the Section, 
because after the agreement or contract ceases to be enforceable and is found 
to be void, any advantage received is not within the terms of the agreement 
or the contract in question.* If facts and circumstances in the case prove 
that the parties discovered the illegality subsequently and not at the tim»> of 
entering into the agreement. Section 65 becomes applicable.* The ordinary 
presumption that the parties knew the law may be rebutted by the special 
circumstances in a case if it is proved as a fact that the parties were under a 
misapprehension as to their rights axid did not know in fact that the agree- 
ment which they had entered into was void by reason of a statutory provision 
of which they had no knowledge or apprehension.® 

When the illegality of the contract has been made to appear, the law 
will not extend its aid to either of the parties who will be left to abide 
the consequences of their own act. There arc however exceptions 
to the general rule (hat money paid or personal property transferred in 
accordance with the terms of an illegal contract cannot be recovered, notwith- 
standing the other party refuses to perform his part of the agreement. 
Where money had been paid under an unlawful agreement, but nothing 
else done in performance of it, the money may be recovered back, yet 
this exception will not be allowed if the agreement is actually criminal or 
immoral ; where the contract is illegal because contrary to positive law or 
against public policy, an action cannot be maintained to enforce it strictly 
or to recover the value of services rendered under it or money paid on it.® 
Where an agreement entered into by the agent on behalf of his principal 
with a third person is not only void but is also illegal and is declared an 
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OfTence^ the agent*s agreement with the principal for commission and indem- 
nity becomes tained with illegality,^ 

Section 65 comes into play only when the agreement is discovered to be 
void or when the contract becomes void. Therefore, an agreement which 
is in the nature of a bribe offered by the plaintiff to the defendant to secure 
a job is at its inception void as being opposed to public policy, and Sec- 
tion 65 does not apply to such an agreement.* No suit will lie to enforce 
any agreement to pay money in consideration of arranging marriage 
between parties but not on account of expenses. But if what had been 
contemplated liad been actually performed, no suit would lie to recover 
the sum advanced. But if it does not take place, money advanced 
can be recovered under Section 65 even though the agreement is void 
ab initio,^ 

In Govind Singh v. Vah Mohammad^ A.I.R. 1951 Hyderabad 44, a suit was 
hied on the basis of a promissory note and two other chits. Tiie defendant 
raised an objection that under the (Hyderabad) Money-Lenders* Act V of 1349 
Fasli (1940-41 A.D.) the plaintiff’s suit could not be maintained a' he should 
have obtained a licence before he lent tlie money. The objection was 
upheld and the suit was dismissed. Subsequent to the dismissal af the suit 
the plaintiff obtained a licence and brought a fresh suit on the basis of the 
same promissory note and the two chits. The original Court dismissed the 
suit on the ground that the principle of applied and the second 

suit could not be filed on the same promissory note and the two chits. In 
a second miscellaneous appeal Naik, G, J., and Ansari J. of the Hyderabad 
High Court held that, besides the principle of yes judicata applicable in the 
case, a contract made by a money-lender who had failed to register himself 
under the Hyderabad Money-Lenders Act was illegal and void, and as 
such he could not lecovcr the money lent on the basis of such a contract. 
It was further held that the money-lender was not entitled to the restoration 
under Section 66 of the Hyderabad Contract Act (corresponding to 
Section 65 of the Indian Contract Act) of the money lent. A contract 
which was not in acrordance with the statutory requirements was not a 
contract at all, their Lordships held, and did not become void and was not 
discovered to be void in the sense of Section 65 of the Indian Contract 
Act. See however, Budhulal v. Deccan Banking Company, Ltd , (F.B.), A.LR. 
1955 Hyd. 69. 

A contract by a Hindu to sell immovable properly to which he is the 
then nearest revisionary heir, expectant upon the death of a widow in 
possession, and to transfer it upon possession accruing to him is void. The 
Transfer of Property Act, 1882, Section 6(a), which forbids the transfer of 
expectancies would be futile if a contract of the above character was 


1. Karamchand v. Parekh Lavji, A.I.R. 1251 Kutch 50. 

2. RanjeeUingh \,RamlaU A.I.R. 1951 M.B. 113. 

3. Aisidas v, Punamchand, A.I.R. 1944 Nagput 159. 



m2 THE INDIAN CONTRACT ACT, 1872 * [S. 65 

cilliforccablc.i The agreement to sell the right of reversioner is void 
fttom its inception, because its subject-matter is incapable of being bound 
by sale.® 

Where a document has been materially altered by the plaintiff 
and the contract in question thus rendered void, Section 65 will not 
^ply*® Where property has been taken away in exercise of the right 
of the State to acquire property, and a lessee evicted by an Act of the 
Legislature, a valid contract made between the lessor and the lessee may 
subsequently become void in terms of Section 65. The lessor cannot be 
sued by the lessee for disturbance of possession. The lessor is bound to 
refund the consideration.® Where property was sold in court auction 
subject to a charge for maintenance and maintenance was paid by the buyer, 
he had no cause of action against the judgment debtors who were originally 
bound to pay the maintenance.® Money paid under claim in legal proceed- 
ings is not ordinarily recoverable.® 

Where in a suit for recovery of balance, in respect of transactions 
entered by the plainiifT with a third person, arrived at after appropriating 
to the losses arising out of such transactions the defendant’s remittances, the 
defendant counter-claims tlie amount so appropriated on the ground that 
the transactions entered by the plaintiff are void, the counter-claim falls 
to be dealt with as a claim for the restoration of an advantage under 
Section 65. But where the plaintiff has applied the amount or has become 
legally liable to meet losses arising from the carrying out of the defendants 
instructions, the plaintiff cannot be said to have received an advantage within 
the meaning of Section 65. The fact there was no privity of contract between 
the defendant and the third person makes no difference, if the plaintiff has 
incurred the liability to the third person in carrying out the dependant’s 
instructions.'^ Where policy was vitiated by suppression of material facts, 
the Court will not entertain an action for money had and received ; nor 
will it apply Section 65 or 64 of the Contract Act.® Where contract was 
not tainted with illegality Section 65 applied for the return of the deposit 
mone/.® Judgment-debtor having no salable interest the auction-purchaser 
was entitled to a refundment of the price paid.^® 

Compensation for advantage received under void agreement. — 
Compensation is making things equivalent, satisfying or making amends. 
When an agreement is discovered to be void or when a contract becomes void, 
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a party receiving an advantage from the other party is required to restore 
it to him. See illustration (a). In case restoration is not possible, 
sufficient compensation has to be made to him in lien of the advantage 
received. 

The word ‘compensation* for an advantage in Section 65 appears to be a 
contradiction in terms, since compensation connotes a measure of loss or 
damage and not the value of advantage. In Section 56 the expression used 
is ‘compensation for any loss’ and under Section 64 the party rescinding 
the contracts is to restore any 'benefit*. Under Section 65 the alternatives 
are to restore any advantage or to make compensation for it to the person 
from whom he received it. This must mean valuing or quantifying in 
money the advantage retained, if retained it be. When undt"' Section 65 
a party or parties became bound to restore to the other any advantage 
which the restoring party or parties had received under the contract, the 
advantage where retained has sometimes to be calculated on the basis of a 
variety of factors.^ 

Discovered to be void. — contract though void, that is, imenforccable, 
even at the time when it was made may not be known to be such, Subse- 
vqucntly, it may come to the knowledge of the parties that the oontract was 
void ab initio. See illustration (a). 

Section 65 deals with {a) agreements enforceable by law and {b) with 
agreements not so enforceable. By clause (g) of Section 2, an agreement 
not enforceable by law is said to be void. An agreement discovered to be 
void is one discovered to be not enforceable by law, and on the language of 
the Section, would include an agreement that was void in that sense from 
its inception as distinct firom a contract that becomes void. The agreement 
to sell the right of reversioner is manifestly void from its inc'f'ption, because 
its subjcct-matlei is incapable of being bound by sale.* Where an agreement 
was in contravention of the policy of Agra Tenancy Act, 1901, it was illegal 
and void.® 

Where the vendor had only an expectancy and as such his transfer was 
not effectual, the mo icy received by him for the ineffectual transfer was 
recoverable by the purchaser with interest from the date of the suit, tlic 
period of limitation not running until the rights of the purchaser were 
discovered to be unenforceable.^ When a transaction can be said to have 
been discovered as void is a matter of fact.^ 
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4. Hamath Kunwar v. Indar Ba^hadur, (1923) 15 All. 179 P.C, Hamath Kuar v. Indar Bahadur f 
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5. MohSkn Manucha v. Manzoor Ahmad, (1943) 18 Luck. 130 P^.C. 70 LA, 1 : A.I.R. 1943 
P,G. 29 : (1922»23) 50 LA. 69 P.C. (Sir X.awrence Jenkins). Sec also below. 
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A contract by a Hindu to sell immovable property to which he is the then 
nearest reversionary heir, expectant upon the death of a widow in posses^ 
sion, and to transfer it upon in possession, and to transfer it upon possession 
accruing to him, is void. The Transfer of Property Act, 1882, Section 6(a), 
which forbids the transfer of expectancies would be futile if a contract of 
the above character was enforceable.^ The time at which such an agree- 
ment is “discovered to be void*’, so that a cause of action to recover the 
consideration arises under Section 65 of the Contract Act, in the absence of 
special circumstances, is the date of the agreement. 

A right to restitution may arise out of the failure of a contract though the 
right be not itself a matter of contractual obligation, A defendant who 
when sued for the money lent pleads that the contract was void can hardly 
regard with a surprise a demand that he restore what he received there- 
under.® Where the mortgagee in his suit on the mortgage asks for a repay- 
ment of the amounts due on the mortgage and a sale in default of it and 
also for such further and otlier relief as the Court might think fit, and the 
suit for sale is dismissed, the Court has power to make order for repayment.® 
If there are sufficient materials on record, pleadings under Section 65 are not 
always necessary for a relief thereunder.® 

Iji the absence of special circumstances, the time at which an agreement 
is discovered to be void so as to give rise, under Section 65 of ihc Contract 
Act, to a right of suit to recover consideration paid under the contract, 
is the date of the agreement.® On a suit to enforce a registered mortgage 
it was found that the mortgage was void because the necessary permission 
of the Collector ‘had not been obtained under para 11 of the Third 
Schedule to the Code of Civil Procedure. The mortgagee also formally 
abandoned his claim on the personal covenant contained in the mortgage deed. 
Held, that the mortgagee had the right to refuse to be bound by the contract 
of loan when the basis of the contract was gone, and, having done so, could 
recover the money advanced as a matter of restitution. Accordingly, the 
security not having been discovered to be void in the special circums- 
tances of the case until after the suit was instituted, no question of limita- 
tion arose, and the mortgagee could be given relief under Section 65 of the 
Contract Act.® 

Where the duty of observing the law was firmly placed by the law on the 


1. Armada Mohan v. Gour Mohan. (1923) 50 Cal. 929 P.G. : A.I.R, 1923 P.G. 189 ; 
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241. 

2. Mohan Manucka v. Manzoor Ahmad, A.I.R. 1943 P.C. 29 : (1943) 18 Luck. 130 P.G. ; 
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S. 65] ADVAOTAOER HfiCEIVED t7NDBR VOID AQUEEMENt 885 

shoulders of the landlord for the protection of the tenant, and the appel^ 
lant and the respondent were not therefore in pari delicto in receiving 
and paying respectively the illegal premium, which, therefore, in accor* 
dance with established common law principles, the respondant was entitled 
to recover from the landlord. The omission of a statutory remedy did 
not, in cases of this kind, exclude the remedy by money had and received. 
It is not correct to say that everyone is presumed to know the law. The 
true position is that no man can excuse himself from doing his duty by say^ 
ing that he did not know the law on the matter. Igmrantia juris neminem 
excusat.^ 

In Jogesh Chunder v. Kali Churn^ (1878) 3 Cal. 30, a Full Bench decision, 
‘Tn a suit by the present defendant against the present plaintiff for enhance- 
ment of rent, the Courts of first instance and the High Court made decrees 
for enhanced rent. The Privy Council, in the year 1873, reversed those 
decrees, and held that the rent could not be enhanced. Before the date of 
the Privy Council judgment the present defendant obtained se'wal other 
judgments for enhanced rent against the present plaintiff. No application 
was made by him for review of those judgments, but in 1875 he brought 
this suit to recover the difference between the amount of enhanced rent 
recovcied and the fixed rent which he waS bound to pay”. Maepherson, 
Maikly and Ainslie, J. J., held that the decrees for enhanced rent were 
superseded, and that the suit would lie. Gaith, C. J., and Jackson, J., held, 
on (he other hand, that, the decrees were not superseded, and that the 
plaintiff was not entitled to recover. It may be submitted that tlie mi- 
noiity view is correct, because there was no void contract in the instant case 
and as such Section 65 would not apply. Where the decree for rent under 
which the plaintiff’s properly was sold was unreversed, he was not entitled 
to recover compensation on account of the sale of bis property even though 
the rate of rout fixed by the Collector was wrong.^ Where an agreement 
was discovered to be void, Section 65 applied.® 

Section 55, para. (2) of the Transfer of Property Act, 1882, imports an 
implied warranty of title in a contract of sale even though there is no ex- 
press warranty. The clause, however, does not apply to cases where there 
is a clear contract between tlie parties to the contrary.^ Where a transfer 
is set aside under Section 53 of the Transfer of Property Act, the case is 
governed by Section 65 of the Contract Act, and the transferor is bound 
under Section 65 to restore to the transferee, the price that he has received in 
respect of the transfer.® 

J/died, and plaintiff, his nephew, claimed from defendants the amount due 
under the policy. Defendants refused to pay on the ground inter alia that the 

1. Kuiri Cotlon Co. Ud. v. Banchhoddas Dowuni^ [1960] W.L.R* 127 P.C, 

2. KUh»n Sahai v. Bakhiawof Singh, (1898) 20 All, 237* 

3. Haribhai v. Nathubhai, (1914) 38 Bom, 2 94. Mukai Kath v. S/^am Sundor, (1929) 27 
All. I<*. J* 581« 

4. Gwasha Lai v* Kattor Singh, A.I.Rt i96l J. & K., 66. 

5. Parasharm v. Sada^heo, A.l.R. 1936 Nag* 268. 
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pii^licy had been obtained by fraudulent misrepsentation as to the age* means 
and circumstances of the assured. The defendants were not liable on the 
policy. The plaintiff was not entitled, under Section 65 to a refund of 
premia paid on the policy during the life time of the assured.^ 

Agency is a matter of contract. Where the manager was not an agent of 
the owner, the owner was entitled to recover, the earnest money paid to the 
third person by his manager.* The alienees, the transfers in whose favour 
had been annulled, under Sections 36 and 37 the Provincial Insolvency Act 
might prove as unsecured creditors in the insolvency of the alienor to the 
extent of just debts.* 

Governmeot, corporations, etc. as a party and Section 65. — Under 
Section 11, ante^ under the head ^^The Government^ we have seen that the pro- 
visions of Article 299 of the Constitution are mandatory and not directory. 
A contract which docs not comply with the formalities prescribed by Article 
299 is unenforceable in law.* Whatever the difference of opinions in the 
earlier decisions, it later became a settled rule of law that a contract with tlie 
Government, municipality or other corporations which is discovered to be 
void for failure to comply with the statutory requirements is governed by 
Section 65 of the Contract Act.® In the case of a statutory person who is 
incompetent to make any contract except in compliance with the formalities 
prescribed by the statute, there is no inherent disqualification or incompe- 
tcncy to make a contract as in the case of a minor or lunatic. In the case of 
a contract by such a statutory person the applicability of Section 65 of the 
Contract Act is not barred.® In Municipal Board v. Bachchuy A.I.R. 1951 All, 
736, a Lucknow full bench decision, it had been observed that Section 65 
applies to a case in which an agreement entered into by a statutory body is 
invalid by reason of non-observance of statutory provisions with regard to 
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Construction Co. v. State of B/Aar, A.I.R. 1963 Patna 254 ; Sankaranv, Slate of Kerala, {V.'B,) 
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the execution of contracts but does not apply when these provisions refer to 
the capacity of the statutory body to enter into an agreement.^ Where it was 
found that the mandatory provisions of Section 175 (3) of llie Government 
of India Act, 1935, were not observed and that therefore the plaintiff could 
not recover on the basis of the contract, it was held that the plaintiff was not 
entitled to recover compensation under Sections 65 and 70 of the Contract 
Act when he had received sufficient compensation for the benefit or advan- 
tage, if any, received by the Government.* In JVew Ma$ine Coal Co. v. Union 
of India, A.l.R. 1964 S.C. 152, the Supreme Court of India following StaU of 
West Bengal v. B. K. Mondal, A.l.VL 1962 S.C. 779, has however held that in 
the instant cases only Section 70 would apply and not Section 65. 

It is needless to point out that the applicability of Section 65 is something 
distinct from the non-enforceability of a given contract because of its non- 
compliance with the necessary formalities. A contract wliich does not 
conform to the statutory requirements is unenforceable by either party. A 
claim on the basis of quantum meruit or the like can alway.s be etertained,* 
When the law requires that a certain transaction must be performed in a 
certain way, it can be performed only in that way and in no other. A lease 
not executed in the manner provided in Section 47 of the Punjab Municipal 
Act, 191 1 was held not binding on the New Delhi Municipal Committee It 
conveyed no right to the person who claimed to be the lessee.* 

The fact that the principal agreement was in accordance with Section 42(2) 
of the Act did not obviate the necessity of the suretyship agreement frotn com- 
plying with the provisions of Section 42 (2). But though such an agreement 
was void, the party receiving benefit thereunder must restore the Same 
under Section 65 of the Contract Act.* 

Section 1 75 (3) of the Government of India Act, 1935, was mandatory 
Contracts not strictly in accord with Section 175 (3) might however by ratifi- 
cation by a proper authority become binding upon the Government. A strict 
evidence of such ratification would be necessary to make the contract binding 
on the Government. The fact that certain payment towards the alleged 
contract was made, possibly from the local treasury, did not prove ratification 
by the Government when it is not shown dial the payment was sanctioned 
by the Government.® 

Restoration of advantages under a contract discovered to be 
void.— See Reslilulion under Section 64, supra. Section 05 contains principle 
of restitution after benefit had been received, though the agreement was 
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KrUhna v. Municipal Board of Benares, (1905) 27 All. 592 can now be ignored. 

2. Proving oj W. B. v. Mohan Lai, A.l.R. 1961 Cal. bC3. 

3. Corpotatm of Madras V. Kothandapani, (l.B.) A.l.R. 1955 Mad. 02 ; Siiarane v. 

Tfimia* Munieipality, (1904) 20 Bom. 66. 

4. Pfew Delhi Municipal Committee v. Rikhji, A.l.R. 1956 Punjab 101. 

5. Bhmbho Metharm v. District Local Board, A.I.R. 1940 Sind 199. 

6. Prooince of West Bentai v. MrdsM Lai. A.I.R. 1961 Cal, 663. 



m THE IHPIAN COWTRACT ACT* 1672 (S. 6$ 

hater discovered to be not enforceable by law*^ The principles undeHying 
Section 65 is that a right to restitution may arise out of the failure of a 
Contract though the right be not itself a matter contractual deligation.* 

Section 65 contemplates something different from Section 73. It contem« 
plates the refund of any advantage which a party has received under an 
tgreement which is discovered to be void or when a contract becomes void, 
f he advantage received can either be restored in the form in which it was 
received or its equivalent can be awarded to the other party by way of 
compensation. It contemplates only refund of what one has received and 
does not centcmplate the payment of damages to make up for the loss which 
the party not at fault has suilcred on account of the other’s committing a 
breach of the contract.® 

Section 65 confers a right of restitution when a contract is discovered to 
be void. A party who has received any advantage under such a contract is 
bound to restore it to the other. The doctrine of restitution in integrum is 
of general application and underlines the provisions of Section 65. The 
object of Section 65 is not to make a new contract between the parties when 
the contract entered into between them has been discovered to be void but 
only to restore the advantage received by one party thereunder to the other. 
Unless a Court can restore the parties to their original position, having regard 
to the circumstances of each case, there is no scope for the application of 
Section 65.* Section 65 confers a right of restitution in cases where the 
contract is unperformed and has no application where the parties cannot be 
restored to their original position. There should be restitutio integrum in order 
to invoke Section 65.® 

Where the incapacity is in relation to the property and not a general 
incapacity of contract, then even if a contract is ab initio void, Section 65 
will come into operation.® Where however there is utter want of capacity 
to contract, the case will be a different one.’ Where a mortgage was disco- 
vered to have been void Section 65 applied.* Where a subsequent mortgage 
was found to be void for the want of the necessary permission of the Collect- 
or, it fell within the words ^‘discovered to be void” in Section 65 of the 
Contract Act, and the personal liability of the mortgagor under the said void 
mortgage for the money actually paid could be enforced.® 
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The principle underlying Section 65 is that a tight to restitution may arise 
cut of the failure of a contract though the right be not itself a matter of 
contractual obligation. The incapacity imposed on a judgment^debtor by 
para. 1 1 of Schedule 3 of the Code of Civil Procedure, being an incapacity 
to affect his property and not a general incapacity to contract, the covenant 
to repay is not made void by the mere operation of the paragraph. Sut the 
lender who has agreed to make a loan upon security and has paid the money, 
is not obliged to continue the loan as an unsecured advance. If the bottom 
has fallen out of the contract, he may avoid it. If he does so avoid the 
contract, he brings himself within the terms of Section 65 and within the 
principle of restitution, A mortgage of properly which was under the control 
of the Collector under Schedule 3, para. 1 1 was an open and honest transac- 
tion and its invalidity was at the time obscured by the difficulty in applying 
para. 1 1 of Schedule 3 correctly to the particular facts of the execution pro- 
ceeding and to the terms of the orders as recorded. For ten years payments 
of interest were made and received thereunder. In the ciicumstanccs it was 
held that the security was not discovered to be void until after the suit was 
instituicd upon the mortgage and in such suit the lender should be granted 
relief under Section 65 on the principle that where a defendant who when 
sued for money lent pleads that the contract was void can hardly regard 
with surprise a demand that he restore what he received thereunder. The 
Collector directed that certain villages be sold in lots and the sale be stayed 
when the decretal amount was satisfied. The sale officer sold only two 
villages and on fetching required amount the other villages were discharged 
from sale. One of the exempted villages was then mortgaged without the 
permission of the Collector. The execution sale was however ultimately 
cancelled under Order 21, Rule 89. It was held that the mortgage though 
open, honest and reasonable transaction was invalid, the property being 
under the control of the Collector under para. 11 till the auction sale was 
cancelled on payment under Order 21, Rule 89.^ 

Where an ultra vires issue of share has been made, the subscribers are entit- 
led to get their money back, but this docs not justify the claim of one, who 
has sold her shares, at a later date to assert that they have not been lawfully 
issued, much less to assert, contrary to the plain fact, that there has been, so 
far as she was concerned, a total failure of consideration.* 

Where sajadanashin entered into agreement to lease the property of the 
Khankah and received nazearana for the same and after him a receiver was 
aooointed who was sued for the return of the nazarana and the nazarana was 
fo^d to be in the possession of the khankah it was held that the terms of 
Section 65 applied and the receiver was bound to return the amount received 
under the void agreement and that no privity of contract between him and 
the sajadanashin was necessary.* 


Atanucha v. MeuKeor Ahmad, A.I.R. 1943 P.C. 
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Dehi Prasad v. Mehdi Hasan, A>I.R- 1940 Patoa 81 
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When the agreement was found or rather discovered to be void within the 
meaning of Section 65, as a matter of legal inference as also of natural 
justice, the consideration should be refunded,^ Where the vendor was incom- 
petent to transfer the property under Collector's management, Section 65 
applied.^ Where a sale of land by a Bhogta to a non-schedulcd caste person 
failed by reason of Section 46 of the Chota Nagpur Tenancy Act, 1908, 
Section 65 of the Contract Act applied and the vendee was entitled to get 
back the money paid by him as consideration for the sale.® An agreement 
to lease was not registered though registration was compulsory under law. 
On the refusal of specific performance on the basis of such a document 
consideration was held refundable on the basis money had and received.^ 

Where under a champertons agreement, found to be void, one of the parties 
is proved to have spent some amount from his pocket, for the litigation, 
including Court expenses, the other party is bound under Section 65 to restore 
the advantage of the amount to the first party. Section 65 does not lay down 
that the person receiving advantage is not only bound to restore tJiat advan- 
tage but also pay further compensation. It allows compensation to be awar- 
ded only in the alternative when the advantage received by a person cannot 
be restored to the person from wliom it had been received.® 

Under Sections 4 and 30 of the Partnership Act, 1932, there must be a 
firm in existence before a minor could bo included in it, Under Section 4 
it is necessary that there must be an agreement between two or more adults 
before a partnership comes into being and it is only thereafter that a minor 
can be admitted to the benefits of partnership under Section 30 (1), Where 
therefore a partnership is purported to have been entered into by one adult 
with five minors, such a partnership Ls void and cannot be (he basis of a 
suit for dissolution and accounts. Nor can the minors be regarded as admit- 
ted to tlie benefits of a partnership under Section 30 (1), as there is no 
partnership in existence. The minor partners are however entitled to recover 
their contribution to the partnership, under Section 65 of the Contract Act, 
with interest thereon.® 

It is doubtful whether Section 65 applies when the agreement is discovered 
to be partly void,’ See under Section 56, ante. Advance 1‘reight when paid 
<5an be recovered by the shipper on the frustration of the venture,® Section 65 
applies only to a case where the agreement is discovered to be void or when 
a contract becomes void. The party claiming restitution should establish 
that he was not aware of the nature of the contract at the time when he 
entered into it. It could not come into operation in a case where the contract 
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was entered into with the knowledge that it was a void contract,^ In a case 
of a void contract under Section 23, restitution will be aflowed on the ground 
of public policy of the law.* 

Becomes void. — “Becomes void’* means becomes unenforceable. A 
contract becomes void also when a party has rightfully rescinded it. See 
illustration (b). For the purpose of Section 65, a contract becomes void 
when it becomes unenforceable. Thus where the terms of an agreement 
to sell were not satisfactorily proved and no decree for specific performance 
could therefore be made, the purchaser was entitled to recover the money 
which he had paid under the agreement.® Section 65 applies to agreements 
which have been void from their inspection as well as to contracts which be- 
come void subsequent to their making.^ 

Where the transaction is of sale of shares and the purchaser has paid the 
purchase price to the seller while the seller refused to deliver the goods 
agreed to be sold tlie purchaser on cancelling the bargain is plainly entitled 
to recover the money he had so paid. It mikes no difference vihether the 
jn'ice had been paid to the seller direct or to third person by his direction. 
If the transaction is a loan and the borrower agreed to borrow money on the 
security of shares which he undertook to deliver to the lender but refused to 
deliver then, ihc lender in cancelling the transaction is entitled fo re over 
the money which he has advanced.® 

Where the vender contracted to deliver possession of the premises to the 
purchaser within six months, but rlue to his default and delay, he was not 
able to give delivery within lime, the vender could not repudiate the cont- 
ract if lime was not of the essence of the contract. Section 65 was there- 
fore not applicable.® If a written contract is materially altered by one party 
without the knowledge and consent of the other, the former is not entitled 
to damages f<3r breach of contract, but is entitled to a repayment of 
the advance made ]>y him.’' Frustraction of a given contract attracts Sec- 
tion 65.® 

Advantages received under a contract that becomes void. — A cont- 
ract though enforceable at the lime of its formation may subsequently be- 
come void, that is, unenforceable in law, Section 65 provides that a party 
who has received any advantage under such conlracl is bound to restore it or 
to make compensation lor it to the party from whom he received it. See 
illustrations (b), (c) and (d). 
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When a contract becomes void, the plaintiff as a person \^ho has received 
advantage ; is bound to restore that advantage or make compensation for it 
under Section 65 of the Contract Act,^ Where a contract becomes void the 
principle embodied in Section 63 comes into play and a party who has 
reaped benefit under the Contract has to restore it to the other party* The 
principle applies also to a case where the contract becomes void by frustra- 
tion under Section 65.* Where a property in which the judgment-debtor 
has no saleable interest lias been purchased in execution of a decree, the 
auction-purchaser is entitled to being a suit for purchase money if he can 
bring himself wi'thin the equitable principles which justify a suit for money 
had and received on the ground that it is unconscionable that the defendant 
should retain the money as against the plaintiff.® 

The defendant let to the plaintiffs two compartments in a godown each 
for twelve months. After six months, without any default of the plaintiffs 
the whole godown including the said two compartments was destroyed by 
fire. The plaintiff were entitled to a refund of a proportionate part of the 
money paid in advance to the defendant,^ When an agreement was decreed 
ineffectual, the debtor having previously received an advantage under it, 
was made liable to restore that advantage or to make compensation for it.® 
The plaintiff purchased water pipes from the defendant and paid full price 
for them. The goods purchased were taken away by police as stolen goods, 
and handed over to the P.W.D. authorities. The plaintiff was entitled to 
recover back the purchase-money paid by him as there had been a total 
failure of consideration.® If there was a completed contract which existed 
before the execution of the promissory note, an action would be on such a 
contract even though the promissory note executed subsequently cannot be 
admitted in evidence for any reason. Whore the promissory note had be- 
come void on account of material alteration and the Court found passing 
of consideration and the execution of promissory note simultaneous, provi- 
sions of Section 65 cannot be invoked.’ By the mere fact that the right 
to enforce specific performance of the contract has become barred, the cont- 
ract does not become void as it has ceased to be enforceable. The 
provisions ot Section 65 of the Contract Act do not apply in such a 
case.® 

CowpenMtion for advantage received under a contract that be- 
comes void. — Even where a contract was enforceable at the time of its 
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making but subsequently it became void, a party having received any 
advantage from the other party is required under Section 65 to restore the 
advantage to the latter. In case restoration is not possible he will have to 
make compensation for it to the person from whom he received the advan-- 
tage. See illustrations (b), (c) and (d). 

Where a party has rightfully rescinded the transaction without delay he 
would be entitled in equity to an account of the pro6ts upon the principle 
of reslttution in integtum,^ Compensation is different from restitution. In 
certain cases, to award compensation would be directly enforcing a void 
contract.* Where the defendant liad a lien upon the land for the amount 
of the mortgage debt which he had paid, the plaintiff could nor set aside the 
sale to the defendant without refunding the amount secured by the lien.* 
Where under the oiighial contract one party has advanced some money to 
the other and the contract is subsequently varied by consent of parties 
the latter must, in the absence of any agreement to the contrary, return the 
sum t() the former, call it money had and received or money held by one 
lo the use of the other or money due on failure of consideration. To such 
a case Section 30 or Section 64 is not applicable.* Where after the suit 
foi specific performance was decreed by the lower Court the rights of the 
property sold thenn elves came to an end and vested in the State under the 
Zamindari Abolition and Land Reforms Act, in any appeal from the decree 
passed])) the lowei Court it was held that the contract of which specific 
pcrfoirnancc was sought must l^e deemed to have become void and that 
refund of the ('auicst money and compensation by way of damages would be 
nn appropriate relief to be granted to the plaintifl'® 

Assessment of value. — As to assessment of value for the purpose of 
Section 65, Gui indram Selcmria v, Edwatd Radbone^ (1947) 74 1. A. 295: 
[19471 Bom. 86o ; (1948) 50 Bom. L.R. 561 : A.I.R. 1948 P.C. 56. 

Frustration and Section 65. — Section 56 provides for contingency. 
Where the very foundation of a contract haa been taken away and the con* 
tract becomes imposs ble of performance, the defendant is bound to refund 
to the plaintiff the value of the goods received by him.® The claim of a 
party who has paid money under a contract, to recover it on the ground 
that the considpiaiion for which he paid it has wholly failed is not based 
on any provision in the contract, but arises because in the circumstances 
the law gives a remedy in quasi-contract lo the party who has not got what 
he has bargained for. Although, in the formation of a contract, a promise 
to do a thing may be the consideration, in dealing with the law of failure 
and the right to recover money on that ground, it is, generally speaking, 
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uOt the promise which is referred to as the consideration, but its perform- 
amce,^ The rule in Chandler v. Webster, [1904] 1 K*B. 493 : 12 Digest 407 : 
73 L.J. K.B. 401 ; 90 L.T. 217, lliat upon the frustration of a contract, the 
loss lies where it falls had prevailed since the decision of that case in 1904, 
though it had been constantly and severely criticised. The decision, how- 
ever, had always been treated as not binding on the House of Lords and 
U was open to the House to review it. Chandler v. Webber, was therefore 
overruled in Jibro^a Spolka Akcyina v. Fav bairn Lawson, [1943] A.C. 32 : 
[1942] 2 All E.R. 122 H.L. (R.). 

As the learned editor oi the All E.R., [1942] 2 All E.R. 122 H.L., points 
out the only sums recoverable arc those paid foi a consideration which has 
wholly failed. A partial failure of consideration is insufficient except 
in the case where the contract is severable and there has been a total failure 
of consideration as to one or more of the severed parts. EnglisJi law does 
not provide for restitution and, therefore, the sum Kxovered in such a case 
in not subject to any deduction in respect of part-performance of the con- 
tract upon the part of the other party lli<‘rclo. 'I he result is not completely 
just in a pecutiiary sense, oliscrvcs the learned editor, nor ideally perfect 
as part of an equitable system of law. It can be made so only by legislation 
and the (English; Law Revision Committee has recommended an amendment 
of the law in this respect. 

66. The rescission of a voidable contract may be communica- 
Mode of communi- tcd or rcvokcd ill the same manner, and subject 
rSorofvo'iS fo the same rules, as apply to the communica- 
tioii or revocation of a proposal. 

Communication of rescission of voidable contract. — When a 
contract is voidable and the parly at whose option it is voidable seeks to 
rescind it he can do it in the same manner and according to the same rules 
as apply in the matter of communication of a proposal under Section 3 
and 4 ante. I’hc communication of the desire of lescission of a voidable 
contract is governed l)y the same rules as the communication of a proposal 
made with a view to making a binding agreement. 

Revocation of rescission of voidable contract. — A party at wliose 
option a contract is voidable may decide to rescind the contract and com- 
municate his desire of rescission accordingly. Once having communicated 
his desire to rescind the given contract, he may again decide to revoke his 
rescission. In the matter of revocation of rescission he will be governed 
by the same rules as arc applicable to revocation of a proposal under Sec- 
tion 3, 4, 5 and 6, ante. 

Section 19 of the Contract Act docs not require that an agreement shall 
be rescinded in a particular form, and all that Section 66 provides for is 
that the rescission of a voidable contract may be communicated or revoked 

1. Jibma Spolka Akcyjna v. Fairbairn Lawson Combe Barbour, Lid., fI943] A.C. 32 : [1942] 
2 All E.R. 122 ILL. 
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in the same manner, and subject to the same rules, as apply to the communis 
cation or revocation of a proposal.^ 


67. If any promisee neglects or refuses to afford the promisor 
RftVrt of neglect of >"^^sonable facilities for the performance of his 
promise, the promisor is excused by such neglect 
or refusal as to any non-performance caused 
thereby. 

Jllii\lraiion 


promisee lo afford 
promisor reasonable 
facilities for perform- 
ance. 


A contracts with B to repair B's house. B neglects or refuses to point out to A the places 
in which his house requiif s lepair. is excused for the non-performance of the contract 
if it is caused such neglect oi refusal. 

Promisors duty to promisee. — Section 67 requires the promisee to 
afford the promisor reasonable facilities for the performance of his promise. 
Where the failure of performance has been caused by the promisee’s neglect 
or refusal, the promisor will be excu.sed. See the illustration to tec Section. 


Reasonable facilities. — Reasonable facilities are questions of fact depend- 
ing great measure on the state of things and circumstances concerned, 
“When you speak of giving ‘reasonable facilities’ you imply that the thing 
with rcgiid to which you order a facility is an existing thing.”® Reasonable 
facilities under Section 67 not only include facilities as arc deemed e.ssential 
as the bases of the performance but also the maintenance of conditions 
which the promisee having sufHcient powers is expected in law to afford 
to the promisor for a due performance of his promise. Thus tlic provision 
of sufficient space or other arrangements may be deemed a reasonable 
facility. ‘Reasonable’ refers to normal expectations. What is a necessary 
facility is, again, an issue of < omtruction.® \Miat is reasonable is a question 
of fact, not law. 


Neglect to afford reasonable facilities. — To “neglect doing, is the 
omission to do some Dut\ which ihe party able lo do”®. Ability is 
implied in “neglect”.^ 

Refusal to afford reasonable facilities.— Refusal implies a conscious 
act of volition.® Refusal or neglect involves the exercise of legal discretion ; 
hence they do not apply to an infant.’ Also, there is refusal, wliere one 
has, b\ law, a light and power of having or doing something of advantage. 
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Errata 

At Page 41, in the illustration to Section 124, /or ‘This a contract.* r$ai 
‘This is a contract.* 

At page 80, in note *Mcmoirc* read ^Memoirs’. 

At page 134, in the last but one linc,y<?r ^Sca Cu«!toms Act, 9878* read *.Sra 
Customs Act, 1878’. 

At page 183, in tlio tenth line, /or ‘TaKicablc’ read 'taxicab*. 

At page 184, in note 5, /or 'Tieatis^e an the Law* read 'Treatise on t'le Law*. 
At page 228, in the last but one line, yor ‘that* read ‘That*. 

At page 240, in note 1., for ‘Specific Act, read ‘Specific Relief Act*. 

At page 251, in in^tc 2., for *Salder Le^al read ‘Salder, Legal As(teih\ 

At page 315, in tin la&l but two line,/?; ‘iec|uirc* read ‘ac’quirc*, 

At page 35% in the seventeenth line, for ‘shall man* ‘shall mean*. 

At page 357, in the last but seven line,/(?r ‘365, See* read ‘365. See’ 

At page 386, in note h.,for *HoLvafd fl963] Mu%kham^ Finame, Ltd. v.' read 
Wluskham Finance Ltd^ v Howatd^ fl9b3J’ 

At page 418, in note 2 , for ‘20 W. R v, 569’ read 29 W. R. 560’. 

At page 434, in note 1.,/rt; ‘(Cheshire and Filfood’ tead ‘C’hcshiie and 
rifooi*. 

At page 448, in imtc 7 , foi ‘[1065] 5 All E. R. maiiiage’ read ‘[1963] 3 All 
E. R. 124 (mairiage/ 

page 453. left-hand coinci, foi ‘S. 23 1’ 32 1*. 

At page 470, in tlic last but two line, for ‘A I.R 924 Horn.’ ‘A.I.R, 
1924 Bom.’ 

At p^^ge 50 1, in the last Imt four lme,/(?r ‘carried on the •strength, uad 
‘carried on the strength’. 

At pag<* 506, in noi< 9., fn 'SurautlbaFni' read "Suiasatbalint^ 

At page J^I, in the last but one line, /or ‘Kahan’ read ‘7. Kalian*. 

.\l jrage 551, in tlie se*veiUe< nth line, /or ^Fttrotewn' tead '‘Petroleum', 

At the same page, in ihe eighteenth line, fot *[1965] 2 All L.R, 933. 
^Petiofina v. MarUn\ tead *110651 2 All E.R. 0i3 and Pehojma v. Martin f 
At page 552, in nr’e 1 ,/o; ‘Ao»;er tend ‘Ao;cv . 

At page 57G, in the ninth line, /or ^Sate of Punjab' read ^Stalr of Punhab', 

At page 585, left-hand (oini i,yor ‘S. 23]’ read S. 30j’. 

At page 600, in the sc\enieenth hue, /or ‘(marine* read ‘(rnaiinej*. 

At page 60 L in the iwcntyfirst lme,/;r ‘sHtiHfied’ tead ratified’. 

At page 637, in the thiiteemli line, /or Respondent supeiioi* read ‘lespondcat 
supciioi*. 

At page 662, in the last hut one line, for fast' rend ‘vol. 2*. 

At page 687, in the twentylirst line, for ^{deietued)' read ^deceased)*. 

At page 7^5, /or the head line, tead ‘DEFAULT AS TO FJRSl’ PERFOR- 
MABLE PROMJSJ.*. 

At page 737, in the head-line, after the woid ‘PERFORMABLE*, add the 
word ‘PRO\TlSE* 

At page 740, in footnote L,/<;r ‘Hansl ui\’ tead ‘Hanbury*. 

At page 741, in footnote!., in the last but one line, /or *Samiaihtra\ tead 
*Stturafhtta\ 

At pfligc 743, in the sixteenth linc,/c;r ‘more*, read 'mere . 

At page 745. in the hcad-linc, for ‘CONTRACT’, read ‘ESSENCE OF 
CONTRACT*. 

At page 745, footnote O.^fir ‘L.JJ.;/ fcad ‘L. JJ. ;* 
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erkata 


At page 746, in the tenth Vint^for *L J.J.,' r$ad 

At the same page, in footnote l^^for ‘Mens" read ^Mcws*\ 

At page 747, in the hcad*iiae,/<7r •CONTRACT’, read ‘ESSENCE OP 
CONTRACT’, 

At page 763, anticipate the fourth paragraph of page 785, namely, ^'Time of 
essence and frustration. — As it has been observed, liavc been performed”, as 
the fourth paragraph of page 763. 

At page 768, in the last but two line, /or ‘Lordship’ read ‘Lordships’. 

At page 769, the hcad-line should read ‘INDIAN CONTRACT ACT 
AND ENGLISH COMMON LAW OF FRUSTRATION*. 

At the same page, in the last but one line, for ‘is rationablc\ read ‘in 
rationale*. 

At page 770, in the seventh line, /or ^per curim\ read ‘per curium'. 

At page 785, in the fourth paragraph, namely, *Time of essence and frustra^^ 
lion. — As it has been observed. . , have been performed’, should be treated as 
deleted from the said page and transposed as the fourth paragraph of 
page 763. 

At pages 785,787, 789, 791, 793, and 795, the head-line should read 
‘PROMISE BECOMING IMPOSSIBLE’ tire the one inserted. 

At page 796, in footnote, 3., for ‘Akeyjna' read ‘Akcyjna' and for ‘Lamson' read 
‘Lawson'. 

At page 815, in the head-line, ‘‘NOT should be read as ‘NEED NOT’ ; 
and in the marginal note to Section 62, ‘not’ should be read as ‘need not’. 

At page 849, in tlic marginal note to Section 64, for ‘avoidable’ read 
‘a voidable’. 

At page 855, in the fourticnlh line, for ‘in past deledo* read ‘in pan delicto'. 

At page 857, in footnote 5., •v. Manmkhram' should be deleted, and ^Jhana' 
should be read lor *Jhan'. 
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Weekly Holidays’ Act, 1942, 235. 

Working Journalists ^Comlitioijs of Service) and Miscellaneous Provisions At t, 1955, 234, 
452. 

Working Journalists (Fi ation of Rates of W^ages) Act, 1958, 235. 

Workmen’s Compensation Act, 1923, 450. 

AD AT TRANS.ACriONS, j89, 590, 592. 

.ADDISON ON CON TRAC IS, 85. 

ADVOCATES, 314, 490, 492, 49J. 

agreement, 168. 

by way of compensation, 522. 
for natural love and afTcclion, 520. 
to pay time-barred debts, 527. 
void, 169. 

voluntary, 523, 525. 
without consideration, 517. 

alien enemy, 

contract with, effect, 320. 
iUegallty of, 320. 

meaning, 320. ^ 
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ALTERNATIVE PROMISE, 802, 803. 
AMBASSADORS, 318. 

ANIMUS CONTRAHENDI, 210, 225. 
APPRENTICESHIP, 295. 

Apprentices Acts, 1830, 1961, 295. 

ARBITRATION, 237, 566-573. 

ARMENIAN LAW, 71. 

ASSIGNMENT, 
cases of, 671. 

contractual liahilities, of, 667. 
of fire insurance policies, 678. 
of insurance policies, 677. 
of marine in&iuance policies, 678. 
involuntary assignment, 670. 

negotiability distinguished from assignability, 669 
assurance:, 599. 

ASSURED. AVr INSURANCE; MARINE INSURANCE 
AUCTION SALE, 120. 
bid at, is offer, 120. 

Sale of G<>ods A< t, 19.10, and, 120. 
when complete, 120, 121. 
without reserve, effect of, 120, 


BARRISTERS, 3H. 

BAITLE OF PLASSEY, 75, 76. 

BENAMI TRA.XSAGTIONS. 136, 184,444. 

BENGAL SCHOOL OF HINDU LAW, 78. 

BET. See ^Vager ; WAGERINCi CONTRACT 
BHOODAN, BHUDAN, 241. 

BLACKSTONE ON LAWS 01 ENGLAND, 109. 

BREACH, 

anticipatui > , coiisrtiucrKes of, 6b3. 
consequences of, 062. 
effect of, 602. 
watranty, of, effect of, 665 
BRITISH REGIME, 60. 

BRITISH SUBJECTS, 77. 

BROKAf;!?:, BROCAGE, 

contract, marjiage, recovci > of money paid under, \oid, 494, 497. 
BUDDHIST LAW, 465. 

BUDDHIS T MONK, 314 
BUILDING CONTRACT, 250. 


CAUSE OF ACTION, 727 
CAVEAT EMPTOR, 197,201,338. 

CESTUI Q.UE TRUS'T, 224, 225, 227, ‘2 30. 

CHAMPERI’Y, sefi MAINrEN\NCE 
illegality of, 392, 489. 

CHARTERS, 

Charter Act, 1833, 9i. 

Charter of Justice of the Supreme Court at Bombay, 69, 1 12, 
Cliartcr of Justice of the Supreme Court at Madras, 69, 1 12. 
Charters of the East-lndia Company, 66, 108, 112. 
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CIHIT FUNDS, 595. 

CHOSE IN ACTION, 680. 
assignment of Sec ASSKiXMENl', 686. 
definition of, 680-686. 

CLAUSES, LIMITING AND EXGLUDINIJ, 207. 

CLUB, cannot contract, 288. 

CODES, 

Bengal Code, 1793, 69. 

Code of Civil Proceduic, 1908, 294, 368, 719, 810, 857, 869. 
Gentoo Code, 69. 

Diaft Indian Penal Code, 1837, 73. 

New York Civil Code, 797. 

Penal Code, 1860, 693. 

Railw'ay Establishment Code, 265. 

GOERC^ION, 326. 

CO-INSURERS, 70.>. 
collateral GONTRACI’S, 435. 

COMMON LAW, 76, 113. 

COMMON MISTAKE. See MIS'l AKE 
COMPANY. Sec also CORPORATIONS, 285. 
COMPENSATION AND VOID CONTRACT, 862, 873. 
G0MPF:TENGE to CONlRACr, 282,313, 314. 
CONDITION. Sec also TERMS, 197. 
piccedcnt, nonfulfilmcnt, 268. 
warranty and, dichotomy of, 199. 

CONFLICT OF LAWS, 101. 

CONSENT, 324, 325. 

CONSIDERATION, 125,517 
art done, 120. 
aljBlinciice uiidei taken, 126. 
at the desire of piomisor, 128. 
rharactciisiics of, 126. 
dcBnition of, 125. 

English law and, 143. 

estoppel, doctiinc of, applitaiion of, 131-142. 
executed, distinguished fioin executory, 129. 
past, 120. 

from piomiscc or othci ^icison, 129. 
illustiations of, 151. 
inadequacy of, 149, 519. 
indUpensability of, H2. 
insufficiency of, 146, 149. 
may move fioin any person, 129. 
need for and its sufficiency, 146. 
past, distinguished from cxccuttd, 129, 130. 
insufficiency of 149, 519. 
meaning of, 149, 519. 
promise to do, 127, 
promise to abstain from doing, 127. 
promise, as, 
estoppel, 131. 
sufficiency of, 148. 
valuable, for bill of exchange, 148. 
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ALTERNATIVli: TKOMISE, 802, 803. 
AMBASSADORS, 318. 

ANIMUS CONTRAHENDI, 216, 225. 
APPRENTICESHIP, 295. 

Apprentices Acts, 1850, 1961, 295. 
arbitration, 237, 566-573. 

ARMENIAN LAW, 71. 

ASSIGNMEN r, 
ca»es of, 67 1 . 

contractual liabilities, of, 667. 
of 6re insurance policies, 678. 
of initurance policies, 677, 
of marine insuiance policies, 678- 
invuluntary assignment, 670. 

negotiability distinguished fiom assignability, 669 
ASSURANCE, 599. 

ASSURED. .S’rr INSURANCE; MARINE INSURANCE 
AUCTION SALK, 120, 

bid ab « offer, 120. 

Sale of Ooods Act, 19 10, and, 120. 
when complete, 120, 121. 
without reserve, effect of, 12(^. 


BARRISTERS, 311. 

BAITLIC OI PLASSEV, 75, 7b. 

BENAMI TRANSACTIONS, 136, 18 4.444. 

BENGAL SCHOOL OF HINDU LAW, 78. 

BET. See Wager ; WACiERTNC. CON I’RAC^ T 
BHOODAN, BHUHAN, 241. 

BLACKSTONF. ON LAWS Of LNC-LANl), 109. 

BREACH, 

anticipatui y, c'onst'<pien< cs of, 6b J. 
consequences of, Ub2. 
effect of, 662. 

wairanty, of, clfrct of, G65. 

BRITISH REGIME. 66. 

BRITISH SUBJEf7l->, 77. 

BROKACiE, BROCAGE, 

contract, mariiage, rcco\ct> <if iiionc> pdid under, \oid, 491, 497. 
BUDDHIST LAW, 465. 

BUDDHIST MONK, 314 
BUILDING CONTRACT, 250. 


CAUSE OF ACTION. 727. 

CAVEAT EMPTOR, 197,203,358. 

CESTUI QUE TRUST, 224, 22 5. 227, 2 JO. 

CHAMPERTY, sre MAINIENANCE 
illegality of, 392, 489. 

CHARTERS, 

Charter Act, 1833, 93, 

Charter of Justice of the Supreme Court at Bombay, 69, 112. 
Charter of Justice of the Supreme Court at Madras, 69, 112. 
Charters of the East-India Company, 66, 108, 112. 
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CHIT FUNDS, 595. 

CHOSE IN ACTION, 680. 
assignment of Sec ASSIGNMENT, 686. 
definition of, 680-686. 

GLAUSES, LIMITING AND EXCLUDING, 207. 

CLUB, cannot contract, 288. 

CODES, 

Bengal Code, 1793, 69. 

Code of Civil Procecluic, 1908, 294, 568, 719, 810, 857, 8b9 
Gen too Code, 69. 

Draft Indian Penal Code, 1837, 7J. 

New York Civil Code, 797. 

Penal Ciodc, 1860, 593, 

Railway Establishment Code, 265. 

COERCION, 326. 

C:0-INSURERS, 705. 

COLLATERAL CONIRAC IS, 435. 

COMMON LAW, 76, 113. 

COMMON MISTAKE. See MIS'l’AKE 
COMPANY. See also CORPORATIONS, 285. 
COMPENSATION AND VOID CONTRACT, 862, 873. 
COMPETENCE TO CONTRACT, 282, 313, 314. 
CONDITION. See also TERMS, 197. 
precedent, nonfuHilment, 268. 
warranty and, dichotomy of, 199. 

GONFLKVr OF LAWS, 101. 

CONSENT, 324, 325. 

CONSIDERATION, 125.517. 
art done, 126. 
abslinciice undei taken. Til), 
at the desire of promisor, 128. 
characterLties of, 126. 
definition of, 125. 

English law and, 143. 

estoppel, doctrine of, application of, 131-142. 
executed, distinguished fiom executory, 129. 
past, 120. 

from piomisec or othei poison, 129. 
illusti ations of, 151. 
inadequacy of, 149, 519. 
indispcmability of, 142. 
insufficiency of, 146, 149. 
may move fiorn any person, 129. 
need for and its sufficiency, 146. 
past, distinguished ft om executed, 129, 130. 
insufficiency of 149, 519. 
meaning of, 149, 519. 
promise to do, 127. 
promise to abstain fiom doing, 127. 
promise, as, 
estoppel, 131. 
sufficiency of, 1 48. 
valuable, for bill of cxtliangc, 148. 
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CJONSlTrUTIONS 

Gcmsiitution of India, 289, 292, 295, 431, 510, 592, 594. 
Constitution of U.S.A., 98. 

CONTXjJGENT CONTRACT, 615. 
cases 615, 018, 625. 
enforcement of, 618. 
event, 624, 625. 
frustration of, 622. 
human conduct, 624. 
impoiSihle event, 620. 
onus in, 623. 

CONTRA BONOS MORES, 472. 

CO-SUKETIES, 705. 

GO-TRUS^J'EKS, 705. 

CONTRACT, 171, 281. 
alteration of, 831, 812. 
analysis of, 281. 
breach of. Sec BREACH 
building contracts, 250. 
by parol j 171. 

competence to contratt, 282, 313. 

C. 1. F., 216, 628. 

collateral. See COLT.ATERAL GON PRACrS. 

conclusion of, 260. 

conflict of laws, 101. 

construction, 171. 

contents of, 186. 

corpoiatc. Sec CORPORA l lONS 
discharge of. See DISCHARGE 

divisible, payments in resped of partial pcifonnancr of, 633. 
documentary and oial, 186. 

entire, partial pci formanLC of. Sec PERFORMANCE, 172. 

essentials of, 171. 

executory, 171. 

executed, 171. 

f. o. b., 24b. 

f, o. r., 246. 

illegal. See ILLEGAL CONTRACTS 
implied, 175. 

import of exjnessed terms of, 191. 

in writting, 171, 

minons, foi, 207. 

of lecord, 171. 

previous dealings, 189. 

privity of. Sec PRIVI I'V 

proper law, 102, 

ratification of, 282. 

seal under, 171. 

severable, 172. 

simple, 171. 

spctialty, 171. 

terms of. See Terms, 188, 192. 
tickets and, 191. 
voidable, SSO, 307. 





when becomes loid, 2)1. 

COPYRlOHr, 

assignment of, 237. 

CORPORATIONS, 281,860. 

dcOnition of, 284. 
clmrtercd, 281. 
ciassification of, 284, 

contracts, loutmc, scaling not nercssars foi, 284. 
contracts, sralmg of, 
when dispensed with, 281, 28'). 
contracts simple, pouei (o cntci into, 283. 
sole, definition of 28 1. 
statLitoiy 28 k 

application of doctiiin of ultra \jies to, 284. 
ttading, when able to coMiidct without seal, 281, 28 
ultra viie.s, doctiine of, 284. 

CUSIOM OH USAi.K OF iR\l)] , T,. 

DAMDUPA r, <j 1,641. 

DKLICrUM, 4P), 468, 472, iWi, 8‘)8 8V», 8*1!. 
DIPLOMAnC on ICRRS, 318. 

DlSCHARC.h. 627. 
accord and satisfaction ‘'»70, 62‘1, 640 
bilateial, 628 

by breach. See BRK \(’'H 
( ases of, <»3l . 
dissolution, bv, 628 
dissolution pluv leplac eipcnt, (>28 
cxpiess agi^'omeiii, liy, <>27, 
form of 629. 
paitial dissolution, 628. 
unilateral, consideiation necessary for, 628. 
DKSSOLUIION, 628. 
contract, of new n^Kcnunt on, (>27. 
partial, 628, 

DllRLSS, 327 

r.A VI -INDIA COMPANY, (»o. 

English East-India tloinpans 67. 

London List India (.onipain, f)(> 

ENACPMENI' 

Rubber Supervision LnactniLni, 1937, 4)f). 
ENGLISH COMMON LAW IN liNDl V, 1 15. 
ENGLISH L\W IN INDIA, !08. 

ESTOPPEL, 1 52, 291. 
by conduct, 1.33. 
rases, 138. 
equitable, 133. 

estoppel against estoppel, 142 
Evidence Act, 1872, 134. 
promise as, 131, 853. 
quasi-cstoppd, 133. 

leprescntatioii, by, appUcatlon, ol doctrine, 133. 
waiver, 137, 
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EXOLI?0ING CLAUSES, 207, 

EXECUTED CONSIDERATION. Srr CONSIDERATION 
EXECUTORY CONSIDERATION, See CONSIDERATION 
EXECSUTORY CONTRACTS, €01. 


FEDEIIAL COURT, 113. 

FIDUCIARY RELATIONSHIP. 334. 
force MAJEURE, 7S0, 790. 

FOREIGN JUDGMENT', 029. 
foreign sovereigns, 316. 

FORWARD CONTRACTS, 591. 

FRAUD, 352. 
active concealment, 35ft. 
brej^ch of duty, 370. 
ronrcalmcni, and, 30 1. 
coitetructive, 355. 
deceiving act, 359. 
delay, and, 365. 
equity, and, 360. 
personal bar, and, 360. 
promise not intended to be pcj formed, 359. 
rectiOration of, 402*404. 


FRAUD ON THE PUBLIC, 407. 

FRAUDUI.RNT MISREPRESLNTATION. Ser MISREPRESENTATION FRAUDULENT 


ACr, 360. 

FRAUDULENT OMISSION, 360. 
FRAUDULENT SUGGESTION, 358. 
free CONSEN T, 325, 378, 379. 
FRUSIKATION, 438, 757, 873. 
alisolutc contracts, 801. 
basis of doctrine, 758. 
case., of, 770. 

(omnicicijl objects, of, 762. 
elTect of the doctrine, 7.59. 
impossible promise, 774. 

Indian Contract Act and Common lavs of, 768. 

lease and doctrine of, 763. 

onus of pmol, 765. 

operation of the doctrine, 760. 

partial, 763. 

post-brcarh, 765. 

promise becoming impossible, 77G. 

promise becoming unlawful, 708. 

promise known to promisor as impossible, 799. 

promise known to promisor as unlawful, 800. 

sale of land and doctiine of, 763. 

self-induced, effect of, 764. 

substantial performance, 765. 

suspension of performance, 761. 

terms as to possibility, 800. 

theoretical basis of doctrine, 758, 

time of essence, and, 785, 


FUTAWA ALUMGIRI, 6€. 
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GAMING, Sec also WAGER ; WAGERING CONTRAGT, 579. 

GENTOO code, 68, 74. 

GIFT, 536. 

GOODWILL OF BUSINESS, 543, 546, 

GOVERNMENT, 280-292, 806. 

GUARDIAN, 295, 290 

HER MAJESTY’S SUBJECT''\ 77. 

HIDAYA or HEDAYA, 80. 

HINDU LAW, 70, 73, 80. 
damdupat, 94, 644. 

HINDU LAW COMMirrKE, 177 J, 74. 

HINDU LAW OFFICERS, 81. 

HIRE-PUROIIASi:, 211. 
credit sale, 241. 

HISTORICAL BACKGROUND, 06. 

British Regime, GH. 

Laws in Opeiation, 71. 

Mahomrdan Period, 66. 

Revival of Hindu Law, 73. 

IGNORANTIA JURIS. 405, 865. 

ILLEGAL, 4^3. 416-448. 

IMMORAL CONTRACTS, illct^aliiy of, 408. 

INCOMPEl'ENGi: TO CO.NTHACr. See COMPETENCE TO CONTRACT 
INFANT. See MINORS, 105. 

INJURIOUS TO PERSONS, 468. 

INJURIOUS TO PROPERTY, 468. 

INNOCENT MISKFPREFr.NFATION. See MISREPKSENT.ATION 
INSUFFICIENCY, consuleraiion, of Se<- CONSIDERATION 
INSURANCE, Sec aho MARINI'. INSUR \NCE. 3(>5, V19. 
condition and warrant y, 6()0. 
damai'cs, and, fd2. 

involves utrrriiua fules ()0(>, 608, 611, 612. 

disclosure hv assured, 606, 608. 

policy of, 599, 601, 602, (>01. 

subrogation, 612, 833. 

undcrv\ riling, 601. 

warranty and condition, 009. 

JEWISH LAW, 71. 

JOINT CHARC;E over several proper I' lES, 705. 

JOINT PROMISE AS CAUSE OF ACTION, 707. 

JOINT PROMISE AND INDIVIDUAL SUI I S, 708. 

JOINT PROMISE AND JOINDER OT PARTIES, 717. 

JOINT PROMISE AND LIMTI ATION, 709. 

JOINT PROMISEES 
payment to one of, 716. 

JOINT PROMISORS 

accord and satisfaction, 712. 
release of one 7 1 0, 

released joint ptomisor, 712. 

JOINT RIGHTS 

devolution of, 713. , 

realisation of, 714, 
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JUS|i,UAESITUM TERTIO, 216, 218, 225. 

LAiaH^EZ FAIRE, 233. 

LAVlPOOMMrSSlONS OF INDI.\, 63, 123, 167, 222, 242, 258, 276, 280, 312, 348. 49?. 
LAW* REVISION, 223, 276, 280, 393, 644, 802. 

LAW RBVISrO.N COMMITTEE OF ENGLAND, 166, 221, 222, 223, 

LEASE, 577. 
legal RELATIONS, 
indention to create, 18 K 
ncpcsiary to formation of contiact, IBI. 
onus, 185. 

LlHiriNG CLAUSES, 207. 

LIMITING TIME FOR ACTION, 5G1. 

L0<ius POENITENl'IAE, 174. 
lotteries, 59J. 


MAHOMEDAN LAW, 70. 7'l. 

M/^OMEDAN PERIOD 
and law of contiact, 60. 
futawa, 66. 

MAINTENANCPi, toil of, as illegal contiact, 392, 489. 
MAJORITY, 29 L 

MARINE INSURANCE. See also INSURANCE, 599, 600. 
MARRIA(5E, 

brukage contiact, recovery of money paid undri, 

void, 494, 497. 

child, 537. 

compatiionship, 635. 

contract in restraint of, void, 537, 538. 

mental reservations, 635. 

MATERIAL ALTERA! IONS, 208. 

MAYOR’S COURTS, 67, 69, 72, 75. 

MENTAL INC.\PAC!TY, 335. 

MERGHAN TABLE, 
meaning of, 197. 

MINORS, sec INFANTS, 292. 
apprenticeship, 295, 
contracts binding on. 308. 
c-ontracis foi, 297. 
contracts voidable by, 307. 

(Sioppel, 294. 

incompetent to contract, 292. 
minority and guardianship, 293 
others, and, 303, 
partnership, and, 304. 

MIMANSA RULES Of IN TER PR ETA HON, 122, 123. 
MISREPRESENTAIION, 368. 
breach of duty^ 370. 
effect of, 371, 374. 
fraudulent, 373. 

inducement resulting from, 375. 
innocent, ?6l, 
positive assertion, 369. 
right of resciisidn, 375. 





MiSTAKfi, 

caiMieUation^ andj 41 7. 

common, agreement, no lack of, 395, 397, 398. 
fundamental, effect of, 371. 
rectification, 418. 
law, of, 404. 

marriage agreements, and, 419. 
mutual, agreement possible despite, 408, 420. 
personality of promisee, 422. 
unilateral, effect of, 4il. 

MOFUSSIL COURTS 7J. 

MUKHTEARS, 314. 

NEGOTIABLE INSTRLMENIS, 726. 

NOVATION, 
consideration, and, 829. 
definition, 818. 

diainguished from assignment, 822 
effect of, 823. 

original caubc of action, and, 823. 

NUDUM PACTUM, 224, 225. 

OBJECT OF At^RFEMENTS, 423. 

OBLIGATIONS 
statutory, 232. 

OFFER or PROPOSAL, 114. 
acceptance. See ACCEPTANCE, 123, 253. 
advertisements, 115. 

auction, advertisement of, whcthei f ffer to hold, 120. 

bid at, 120. 

bankruptcy, 269. 

communication of, 252, 259. 

conditional assent not acceptance, 269. 

countoi-ofler destroys, 270. 

cross-offers, 275. 

death, effect of, 268. 

duration of, 121. 

general, 114. 

illustrations of, 116, 128. 

invitation to treat, 115. 

knowledge of, 353, 274. 

lapse of time, 267. 

mode of communication of acceptance, 257. 
nature of, 114. 

need of communication of acceptance of, 256. 
non-fulfilment of condition and proposal, 268. 
qualified acceptance of, 269. 
quotations, 115. 
revocation of, 263. 

revocation of p^romisc in return foi act, 266. 

special, 114. 

wittdow, goods in, 115. 

termimtiion of* 121. 

wofid At Ikrge, to, 1 14, 1 15. 
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Q^ltDERS 

Iron and Steel (Control of Produetlon and Diitribution) Order, 194^, i66« 
^^adras Cloth (Dealers) Oontrd Order, 1944, 466. 

ClaOINARY mUGENCE, 381. 

(JUSTER OP JURISDICTION OF COURTS, 535. 

PARDANASHIN LADIES, 336. 

PARSI LAW, 70, 71. 

PARTNERSHIP, 285. 
contribution, 706. 

PAST CONSIDERATION. See CONSIDERATION 
PATTA, 577. 

PAYMENT 

application of, 804, 806, €11. 

PERFORMANCE, 631. 
adequate offer of, 646 
alternative ways of, 802. 
application for, 722, 723. 
cases of, 633. 

contracts that need not be performed, 815. 
damdupat, 644. 

different satisfaction, acceptamc of, 813. 

disablement, 660. 

dispensation with, 642, 836. 

extension of time for, 841* 

divisible contracts, 633. 

instalments, 847. 

legal excuse of, 643. 

manner of, 728-730. 

non-acceptance of offer, of, 645. 

obstruction of, 632. 

offer of, 64 1 , 650. 

partial, acceptance by promisee, 632. 
personal discharge, 666, 667. 
place of, 723, 724. 
precise and exact, 631. 
prevention of, by promisee, 632. 
promisor’s duty, 875. 
reasonable facilities of, 875. 
refusal to perform wholly, 656. 
release, 838. 
remission of, 839. 
repudiation, 657, 660. 
repudiation brutum fulmen, 659. 
representatives of promisee, 644* 
representatives of promisor, 644. 
statutory prohibition, and, 730. 
substituted agreements, 662. 
time for, 722, 723, 730. 
waiver of. Sec WAIVER. 642. 

PERSON, 283. 

PERSON OF UNSOUND MIND. Sec MENTAL DISORDER, 284. 
PERSONAL LAWS, 70, 71, 77, 78, 79, 81, 82, 94. 

PLAN 
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HMtingi* Plan, 1772, 69. 

PLEADERS, 314. 

POLICY OF IMSURANCE. See INSURANCE ; MARINE INSURANCE 
POLICY, PUBLIC. See PUBLIC POLICY 
PORTUGUESE LAW, 70, 71. 

PRIVITY OF CONTRACT, 216, 223. 

PRIVY COUNCIL, 91, 92, 1 13. 

PRIZES FOR HORSE-RACING, 593. 

PROCEDURAL REQ.UIREMENTS, 510. 

POMLSE, 
expreit, 277. 
implird, 277. 
reciprocal promUri, 1 6^^. 
to do, 127. 

to abstain irom doing, 127. 
to pay, 534 
PROMISE, 125. 

PROMISOR, 
and promisee, 125 

PROPER LAW OF GONTRAGP. 102, 103, 105. 

PROPOSAL. Sec OFFER 
PUBLIC POLICY, 473, 407 
PUNCrtJAriON, 97, 90. 

PUCCA AD ATI AS, 502 

QUANTUM MERUir, 267, 631, 632, 850. 
quantum mtriut, claim based on, 631, 632, 850. 

REGIPROexL PROMISES, 169, 731. 733, 734, 736. 802 
RECORDER’S GOURPS, 69 
REFUSAL rO PERFORM, 657 
total refusal of performance, 661 
RECalSlRAnON, 23/. 
exemption fiom, 21-1. 
non-f registration, 241. 

REGULATIONS 
Bengal Regulations, 69, 70, 112 
Bomba^ Regulation , 71, 112. 

Santbal Parganas Regulations, 454. 

RFPRESENTAl’IOxN, MISREPRESENT A HON, 366, 

REPUDIATION, 657 
RLS EXriNClA, 400, 401. 

RES SUA, 400 
RESCISSION, 829. 
efftet of, 831. 
repudiation, and, 830. 
rescissio of voidable contract. 849. 
right of, limita to, 375, 381, 382, 389. 

RES JUDICATA, 861. 

RESTITUTION, RESTORATION, 849, 851, 852, 853. 867. 868, 871, 872. 
rcsiUutio in integrum, rescission where impossible, 852-853. 

RESTRAINT, 

marriage, contract in, void, 53 L 
trade, of, contract in. 3ee TRADE, 547-554. 
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ItEVOCATION, 
lupic ot time, «A^, 267. 
offer, of, 26$. 

communication to offeree of, 265. 
promiie ip return for act, 266. 

RULES 

Defence of India Rules, 451, 458, 463, 790, 835. 

SA0^R COURTS, 7i . 72, 74. 

SALE OF GOODS. See also SALE OF GOODS ACF, 1930. 

“ex-Bhip” 249. 

SEMANTICS, 122. 

SEVERABILITY OF PROVISIONS. 511. 

SHARIAT, 497. 

SHASTRAS, 78, 81, 82. 

SOCIETIES, 287. 

SOLICITORS, 389. 

SOUND MIND, 321. 
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